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Committee on Foreign Affaibs, 

House of Representatives, 
Tuesday^ January 16^ 1916 — 10.16 a. m, 

Mr. WnuAM Sulzer, of New York, chairman. 
The CaAiRMAN. We will take up lor consideration this morning 
the bills relating to Niagara Falls, introduced by Mr. Simmons ana 
by Mr. Smith of New York. We will hear from Kepresentative Sim- 
mons. You may proceed, Mr. Simmons. 
Mr. Flood. Mr. Simmons, what is the number of your bill f 
Mr. Simmons. H. B. 7694. 
The Cbairman. Proceed, Mr. Simmons. 

Mr. Chairman and gentlemen of the committee, the matter you have 
under consideration is of the deepest importance to me for the reason 
that I not only represent the district in which Niagara Falls is lo- 
cated, but I live in the city of that name. 

I lived there before the great electrical development was com- 
menced, and I have therefore had the very best of opportunities to 
observe the conditions as they have arisen, and under the circum- 
stances feel that I fully understand the existing situation. 

Prior to the advent of the electrical development of Niagara Falls 
the people who resided there were engaged almost entirely in enter- 
tainmg tourists who visited that point. 

There was a population of about 10,000 people residing in the 
villages of Niagara Falls and Suspension Bridge. 

These people had their capital invested in hotels, stores, boarding 
hous^, and the like, and the business of entertaining tourists was the 
principal occupation of these villages. 

These peopie had a greater interest in the Falls of the Niagara 
than any other people in the world : in fact they were the only people 
who had a financial interest in the Falls. 

If any movement had been started (or even contemplated) which 
in their opinion would have a tendency to deleteriously affect the 
scenic beauty of the Falls, and thereby lessen the tourist travel to 
that place, these people would have been the first to raise their voices 
in opposition, and, in my judgment, would have had the most equit- 
able right to object, for the reason that they were the only people 
who had vested interests in the Falls. 

I am here to-day to represent those People and also 25.000 addi- 
tional residents who have made Niagara Falls their place oi residence 
since the be^nning of the power development; and I wish to say to 
you that if it were possible to have every one of them appear before 
this committee they* would frankly and unanimously testify that the 
diversion of the waters of the Niagara River for power purposes has 
not harmfully affected the scenic beauty of the Falls in the remotest 
extent, and that the tourist travel to the Falls has not been lessened 
thereby, but, on the contrary, has been increasing. 

aoni-is 1 



2 PRESERVATION OF NIAGARA FALLS. 

This is no issue, in my judgment, that contemplates doing a thing 
which would seriously injure the Niagara Falls, or which would in 
any perceptible way change their scenic status. 

We merely desire legislation which will permit the use for indus- 
trial purposes of that portion of the water of the Niagara River that 
is not necessary for, scenic beauty, and thus conserve the use of such 
water for the benefit of a great section of our country which is con- 
tiguous to the Falls. 

This is the issue — the only issue. 

The question along these lines has been taken up by the United 
States Government and by Great Britain. 

The two countries, desiring to determine what proportion of the 
water of the Niagara River could be diverted for commercial uses 
without impairment of the scenic side of the proposition, appointed 
able representatives. 

The representatives of the United States met the representatives 
of the Dominion of Canada and the question was fully and carefully 
considered to the end that the joint commission reported their fina- 
ings, which were embodied in a treaty, which treaty has been adopted 
by the United States and Great Britain. 

Mr. Flood. When did this power development begin at Niagara 
Falls! 

Mr. Simmons. About 1895. 

Mr. Morris Cohn, of Niagara Falls. That is hardly correct. The 
oompany that I represent had a canal put through in 1878. 

Mr. JSiMMONS. I supposed he meant the development on a large 
scale. 

Mr. Flood. That is what I meant, Mr. Simmons. 

By the terms of this treaty we were permitted to divert 20,000 
cubic feet of water per second and Great JBritain (i. e. Canada) was 
permitted to divert 36,000 cubic feet per second. 

We thought that this division was unfair to us in that our pro- 

Eortion was only about one-half of the amount allotted to Canada, 
ut nevertheless, we are perfectly satisfied with the terms of the 
treaty and all we are now seeking to do is to secure legislation which 
will permit us to take the small additional amount ox water allowed 
us under the treaty. 

Mr. Flood. When was that treaty negotiated or concluded? 

A Member. 1910. 

Mr. Simmons. Of the 20,000 cubic feet allowed us under the treaty, 
permits have been issued by the Secretary of War to the amount oi 
16,600 cubic feet 

The Chairman. The convention or treaty between the United 
States and Great Britain was concluded January 11, 1909. 

Mr. Simmons. There remains to us an additional amount of 4,400 
cubic feet, which we desire to take to bring us to our maximum. 

Therefore, in considering this matter, I take it that the question 
involved is as to whether or not the 4,400 cubic feet of water could be 
diverted without serious injury to the Falls. » 

Our country has willingly consented that Canada may divert from 
the Niagara Kiver, out of the waters owned jointly by Great Britain 
and the United States, 86,000 cubic feet per second ; and in view of 
this I could not conceive it to be the part of wisdom for us to restrict 
ourselves to our present diversion of only 15,600 cubic feet and deny 
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oarselves the advanta^ of the small additional amount of 4,400 
cubic feet which Canada (Great Britain) has willingly consented we 
may take. 

Mr. DiFEXDERFEiL How much of the 36,000 feet do the Canadians 
divert at this time? 

Mr. Simmons. I think I have the figures here. 

Mr. DiFENDERFER. But they do not use all they are allowed to 
uDder the treaty? 

ilr. Simmons. Oh, no. 

A Member. How much are we allowed under the treaty ? 

The Chairman. Twenty thousand cubic feet. 

Mr. Simmons. The taking of this 4,400 cubic feet of water will not, 
in my opinion, have the slightest effect upon the eye. 

I do not believe that any man could stand near the brink of the 
Cataract and tell that this amount of water was being diverted 
or not. 

In measurement there is some slight effect, but to the eye there 
would positively be none. 

The effect upon the American Falls by the diversion of 4,400 cubic 
feet of water would be to reduce its flow less than one-tenth of 1 
inch; the effect upon the Canadian Falls would be to reduce them less 
than 1^ inches. 

I have looked upon the Falls under so many different conditions 
that I have no hesitancy in saying this diversion would not be appre- 
ciable to the eye in the least extent. 

If legislation was proposed here which was seeking a diversion 
of the water of the Niagara River to the extent that it would impair 
the scenic beauty of the Falls, the people I represent would be the 
first to raise their voices in opposition; but we who know the situa- 
tion as no other people in the world know it, would and do testify 
from our daily observations that the diversion so far made has not 
impaired in the least degree the scenic effect of the Falls; and, on 
the other hand, I trust you will most seriously consider the benefits 
which have been derived from the use of the small amount of water 
which has been and is bein^ diverted. 

Dnd^ the existing law the Secretary of War has issued permits 
for the diversion of 15,600 cubic feet of water, of which 500 cubic 
feet are for the purposes of the Erie Canal, and 15,100 cubic feet for 
the two existing power companies at Niagara Falls. 

Mr. DiFEi7DERFEB. They are corporations? 

Mr. Simmons. Yes. 

The Chaisman. Those are the only companies on our side that are 
using; the water f 

Ifr, Simmons. Yes, sir. I want you gentlemen to get into your 
minds the great benefit that has come from the use of something that 
has not hurt anybody. From the use of this 15,100 cubic feet of 
water for the Niagara Falls companies there has been a daily devel- 
opment of 204,800 horsepower. 

To produce this result from coal would require annually the con- 
sumption of 3,686,400 tons of coal. 

The accomplishment of this prodigious result for the benefit of 
the industrial side of the proposition has resulted in diminishing the 
flow of water over the American Falls but three-eighths of 1 inch, 
and has diminished the flow of the water over the Canadian Falls 
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4.8 inches-^results that have been apparent only to the instruments 
of the engineers and in no way apparent to the eye. 

Now, with these facts before us, both as to the effects and the 
benefits, the question is, can we permit the further diversion of 4,400 
cubic feet of water? 

A Member. How much is being utilized of this 15,600 feet ? 

The Chairman. All of it. 

Mr. Simmons. Practically all of it. We have before us, to guide 
us to a proper conclusion, the actual results which have been obtained 
from the tests which have been made. 

These tests were made and results obtained by a closing down of 
the operations of the power companies and restoring to the river its 
full natural flow, and thus ascertaining accurately the diminu* 
tion of the flow by measurement, which measurement revealed (as 
I have stated) that the engineers' instruments disclosed the fact 
that the diversion of 16,100 cubic feet of water had the effect of re- 
ducing the flow over the American Falls three-eighths of 1 inch, 
and over the Canadian Falls 4.8 inches. 

Therefore, upon this hypothesis, if we should permit the diversion 
of the additional 4,400 cubic feet of water permitted under the 
treaty, it would affect the flow of water over the American Falls less 
than one-tenth of 1 inch, and over the Canadian Falls less than IJ 
inches. 

Now, while this diversion shows this small result under the en- 
gineers' instruments, I emphatically contend that the most accurate 
eye could not determine the fact as to whether one-tenth of 1 inch 
on the American side, or a little over 1 inch on the Canadian side 
was either increasing or diminishing the flow over the Falls. . 

This is the proposition, pure and simple, that you have before you 
in determining whether the diversion of the additional 4,400 cubic 
feet of water will or will not seriously affect the scenic beauty of 
the Niagara Falls. 

Now, gentlemen, if this additional 4,400 cubic feet of water can be 
diverted as p^ermitted by the treaty, the benefits to the American 
people will result in the development of about 80,000 horsepower, 
thereby conserving in nature's storehouse coal to the amount of 
1,440,000 tons yearly. 

If you will permit me to digress a little from the statement affect- 
ing solely the power development on the American side, I would like 
to present to you figures showing the benefits to the people of the 
United States and Canada if the 56,000 cubic feet of water per second 
permitted by the treaty is used in the power development on bot?^, 
sides of the Niagara Kiver; and I contend that the whole of the 
56,000 feet can be used without the human eye ever being able to de- 
tect that the scenic beauty of Niagara Falls has been diminished in 
the least. 

Mr. Flood. In your bill, who gets the benefit of this 4,400 feet? 

Mr. Simmons. My bill does not attempt to give it to anybody. 

Mr. Flood. You leave it with the Secretary of War? 

Mr. Simmons. Yes ; to increase the diversion from 15,600 to 20,000. 

The Chairman. That is the amount we are entitled to under the 
treaty. 

Mr. Simmons. That is the amount we are entitled to under the 
treaty. 
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Mr. LiE\-Y. That is given by the State of New York ? 

Mr. Simmons. Not necessarily. 

Mr. Flood. No ; the Federal Government controls that 

Mr. Levy. Do you mean that that 4,400 cubic feet additional shall 
be ^ven without the consent of the commissioners of the State of 
New York? 

Mr. Simmons. Yes; we want the commissioners of the State of 
New York to consent to that. 

If the 56,000 cubic feet p^r second were used it would produce, 
daily, 790,200 horeepower. 

To produce this same horsepower from coal would require the 
annual consumption of 14,241,600 tons of coal. 

I therefore asserts without fear of successful contradiction, that 
the Niagara power proposition is tbe most valuable conservation on 
the American continent 

Mr. Dtfenderfer. Then is it not too great to give to any individual 
corporation ? 

Mr. Simmons. Now, that is entirely with the committee. I am 
not commenting on that just now. 

Mr. DiFENDERFER. That, to me, has a greater point than the scenic 
beauty. 

Mr. Simmons (continuing). And while I have before given merely 
the figures showing the saving resulting from this heretofore wasted 
water force for a single year, I want to impress upon you what this 
saving would amount to in a period of 50 years. 

In that period it would result in the enormous saving of 712,080,000 
tons of coal. 

All of this can be accomplished without injury to the scenic beauty 
and without touching any of our exhaustible resources. It can be 
done by simply utilizing nature's energy, which has not heretofore 
been contributing in any appreciable extent to the benefit of the 
American people. 

I wish to bring to your attention these points: First, will you 
recommend the diversion of the additional 4,400 cubic feet of water 
permitted under the treaty, which I contend, from the statements I 
have made, can be diverted without the least harmful effect upon the 
esthetic side of the situation and the use of which water will be of 
such enormous benefit to our people ? 

Second, will you not permit the raising of the limit of importation 
of power generated in Canada as fixed under existing law ? 

There is not, in my judgment, any doubt but that the maximum 
amount of water permitted under the treaty will be used by Canada; 
and as to this view I have never heard a dissenting expression of 
opinion from any one who has made a study of the subject. 

It is therefore merely a question as to whether we are going to 
erect barriers against our progress and prohibit the importation of 
the power generated from such water to the United States to stimu- 
kite industrial activity in the electrical transmission zone — ^which 
means a disance of probably 300 miles from Niagara Falls. 

Third, existing laws prohibit all diversion of water from the 
Niagara River except the 15,600 cubic feet above referred to, permits 
for which diversion have been granted by the Secretary of War. 

We have a fall in the Niagara River of 82 feet between the head 
Qi the Whirlpool Rapids and what is known as the Devil's Hole, a 
distance of about If miles. 
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This section of the river is several miles below the Falls of the 
Niagara, and power development there would have nothing whatever 
to do with the scenic beauty of the Falls, and yet existing law pro- 
hibits the diversion of water from this section of the Niagara River, 
although the law, when enacted, was intended solely for the preserva- 
tion of the scenic beauties of the Niagara Falls. 

I am confident that it was the intention of those who voted for the 
act which passed Congress and became a law on June 29, 1906, which 
act was entitled "An act for the preservation of Niagara Falls, etc.," 
that said act should control the waters of the Niagara River above 
the Falls only. Nevertheless the existing law prohibits^ the further 
diversion of water either above or below the Falls, and therefore, 
by an inadvertence in the language of the existing law, it is an 
estopper to the carrying out of power development from the Niagara 
River below the Falls, which has no connection with, or bearing upon^ 
the object of the legislation sought to be attained by the said act or 
June 29, 1906. 

Mr. Flood. You make no limitation on Canada in your bill ? 

Mr. Simmons. No; Canada was the one, if anyone should have 
desired to prohibit its coming over. They were the ones to have 
done it, ana in making the treaty they were perfectly willing that 
the power should be brought over, and it would seem to me that it 
would be perfectly absurd for us to continue a law denying the right 
for us to use it. 

Mr. Flood. Have you considered the question as to whether there 
should be a charge on what is being used ? 

Mr. Simmons. As far as New York is concerned, we have a public- 
service conmiission. If it went into another State, it would be under 
another arrangement. 

Mr. Flood. Do you think this company should be permitted to 
charge more on this side than in Canada? 

Mr. Simmons. I think not, but the Canadian Government trans- 
mits the power to the people without any profit, or at actual cost to 
the Government. Now, if the United States Government is going to 
transmit this power, why, I would say that we would probably get it 
under like conditions, but I don't thmk a private corporation could 
deliver it at the same price as in Canada. 

Mr. Flood. Don't you think there ought to be some limit, so that 
the cost would not exceed the price of transmission? 

Mr. Simmons. We have a commission which regulates all these 
things. 

Mr. Flood. Is there such a commission in Michigan ? 

Mr. Simmons. I do not know; but in so far as the State of New 
York is concerned we have ample protection. 

Mr. Kendall. Does your State commission have jurisdiction over 
commodities transmitted into the State by other commissions? 

Mr. Simmons. I think so. I am not a lawyer, but we are going to 
have some one who can answer. 

Mr. Ejsndall. This is a commodity transmitted into this State — - 

The Chairman. The New York public-service commission has the 
riffht under the statutes of New York to regulate the price of power. 

Mr. Kendall. But suppose the purchase is made by the consumer 
in Buffalo from the Canadian authorities, and the delivery is made 
in pursuance of that purpose? 
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The Chairman. That would be a contract, and the State could not 
interfere with that 

Mr. Levy. That does not cover the point. The private concern 
you are speaking of 

Mr. Kendall. I am speaking of a consumer in Buffalo who pur- 
chases in Canada. Would the public-service commission in New 
York have jurisdiction to control the rates? 

Mr. Simmons. To be paid by the private consumer? 

Mr. Kendall. Yes. 

Mr. Simmons. Absolutely. 

Mr. Difenderfer. Without a tariff? [Laughter.] 

Mr. Simmons. The tariff would not have anything to do with it 
The commissioners have only to do with what the company shall 
charge the consumer. If they think it is too high, they have full 
authoritv to make the price whatever they please, and there is no 
redress from the public-service commission. 

Mr. Levy. What is the present law in relation to transmission? 
That is, do you have to have u permit from the Secretary of War in 
order to bring it here? 

ilr. Simmons. The existing law provides that we can bring in 
160,000 horsepower, and that states the amount that each company 
^all bring in. 

Mr. Kendall. I did not mean to interrupt your statement. I think 
you had better go on. 

Mr. Simmons. I think I could give you my statement better if I 
was not drawn out on different phases of the case. There are a 
great many to be heard and they want to get away. I shall be very 
glad to come before the committee at any time you wish. Now, the 
miportation of power from Canada I think I covered. 

The bill I have introduced in the House and which is under con- 
sideration by your committee, viz, H. R. 7694, has for its purpose 
nothing other than to perfect the treaty with Great Britain. 

It would permit the Secretary of War to issue permits, in addition 
to the 15,600 cubic feet already issued, up to 20,000 cubic feet — the 
maximum under the treatv — wnich means the additional 4,400 cubic 
feet I have before referrea to. 

It changes existing laws in regard to the importation of power 
from Canada. 

Under the existing law we are permitted to bring in only 160,000 
horsepower from Canada. 

Under my bill no limitation is placed upon the importation of 
power from Canada. 

We merely take the position that if power is generated in Canada 
from the waters of the Niagara River (within the limitation of 
diversions we have agreed to under the treaty) we would welcome 
the importation of such amount as we could not. 

We believe that such a policy is in keeping with American enter- 
prise and American thrift 

The Chairman. Quite true, and any limitation is conducive to 
monopoly, is it not? 

Mr. Simmons. Yes ; within the treaty. I do not think there should 
be anj limitation whatever. That was only put in the law tem- 
porarily until we could negotiate with Great Britain, and we have 
had that negotiation. 
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Mr. Flood. We bring over 160,000 horsepower. Who brings that 
over now ? 

Mr. Simmons. The Niagara Falls Power Co. and Niagara, Lock- 
port & Ontario Co. 

My bill would also raise the limitation as to the diversion of 
water from the Niagara River below the Falls and make it possible 
for Congress hereafter to grant permits that this great natural energj 
should be utilized if in the wisdom of Congress it seems desirable 
to have it done. 

There is certainly nothing in connection with the entire propo- 
sition under consideration wnich is a greater injustice than to have 
a law upon our statute books designed solely for the purpose of 
preserving Niagara Falls and yet controlling waters which have no 
connection whatever with the Falls of the Nia^ra. 

A Member. Does the public-service commission fix the price of the 

Sower that the corporations take? Do they fix the price? That is, 
o the power companies pay anything? Or is there any revenue 
coming to the State of New York or the General Government ? 
Mr. Simmons. No; there is none. 

[H. R. 7694, Sixty-second Congress, First Session.] 

A BILL To give effect to the fifth article of the treaty between the United States and 

Great Britain signed January 11, 1900. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assemhledt That no water shall be diverted from the 
Niagara River above the Falls of Niagara within the State of New York for 
power purposes without the written consent of the Secretary of War, who Is 
hereby authorized to give such consent by revocable permits, to persons, com- 
panies, or corporations having authority from the said State to make such 
diversions, and to a total amount not excc^eding in the aggregate the amount 
allowed by the treaty between the United States and Great Britain signed at 
Washington on the 11th day of January, in the year 1909 : Provided, That no 
such permit shall be granted allowing diversions of water exceeding In the 
aggregate 15,600 cubic feet per second without the consent of the State of New 
York and of the commissioners on the part of the United States in the inter- 
national Joint commission provided for by said treaty. 

Every diversion of water in violation of the foregoing provisions shall be a 
misdemeanor, punishable by a fine not exceeding $2,500 or by imprisonment 
not exceeding one year, or both, in the discretion of the court. 

The Secretary of War shall make regulations for preventing the diversion 
of water from the Niagara River al>ove the Falls of Niagara in excess of the 
amounts consented to by him pursuant to the said treaty and to this act, and 
all permits for the diversion of water granted under the act entitled "An act for 
the control and regulation of the waters of Niagara River, for the preseryatiou 
of Niagara Falls, and for other purposes," approved June 29, 1906, shall continue 
in force until revoked by the Secretary of War or superseded by other permits 
issued by him. 

The Chairman. The committee will now hear from Representative 
Charles B. Smith, who has a bill before the committee—No. 6746. 
The Smith bill reads as follows: 

[U. R. 6746. Sixty-second Congress, first session.! 

A BILL To give effect to the fifth article of the treaty betn'een the United States and 

Canada, signed January 11, 1909. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled^ That no water shall be diverted 
from Niagara River above the Falls of Niagara, within the State of New York, 
for power purposes without the written consent of the Secretary of War, who 
is hereby authorized to consent, by revocable permits, to the mailing of such 
diversions to a total amount not exceeding in the aggregate the amount allowed 
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bj the treaty between tbe the United States and Qreat Britain of January 11, 
1909: Provided, That all permits for the diversion of water granted under the 
act entitled "An act for the control and regulation of the waters of Niagara 
Biver, for the preservation of Niagara Falls, and for other purposes, approved 
Jone 29, 1906,'* shall continue in force and effect to the recipients thereof and 
tbeir respective successors until revoked by tiie Secretai-y of War or superseded 
by other permits Issued by him : Provided further, That any permit for such 
diversion of water In excess of a dally diversion at the rate of 15,600 cubic 
feet of water per second shall cHily be made to the State of New York, with 
full power and authority to said State to make such grant or grants of the 
use thereof as it may determine to be for the public Interest : Provided further, 
That no one individual, company, or corporation shall be permitted to divert 
imder any permit or permits granted under the authority of said act of June 
29, 1906y water exceeding in the aggregate a dally diversion at the rate of 
S,600 cnbic'feet per second. 

Sgo.2. Tliat no person, company, or corporation shall transmit from the 
Dominion of Canada into the United States electrical power developed from 
the use of the waters of the Niagara River in excess of the amount so trans- 
mitted by flmch person, company, or corporation on or before May 13, 1910, the 
date of proclamation of said treaty, without the written consent of the Sec* 
retary of War, who is hereby authorised to give consent for such transmission 
of additional electrical power by revocable permit, to contain an express con- 
dition that the person, company, or corporation receiving or operating under 
sQch p^mit shall not directly or indirectly, through any subsidiary company or 
otherwise, charge or receive for any such additional electrical power so trans- 
mitted within the United States a higher price than is charged or received by 
such person, company, or corporation, or any allied or subsidiary company, 
Qnder like or substantially similar circumstances, within the Dominion of 
Canada for electrical power developed from said waters, and that such condi- 
tion in respect of price shall be by the terms of such permit made specifically 
enforceable in and by any State within which such electrical power so developed 
within the Domlnon of Canada shall be transmitted. 

Sec. 3. That any person, company, or corporation diverting water from the 
said Niagara River or its tributaries, or transmitting electrical power into the 
United States from Canada, except as herein stated, or violating any of the 
provisions of this act, shall be deemed guilty of a misdemeanor, and on con- 
nctlon thereof shall be punished by a fine not exceeding $2,500 nor less than 
1500, or by Imprlsonm^it (in the case of a natural person) not exceeding one 
year, or by both such punishments, in the discretion of the court: Provided, 
That the removal of any structures or parts of structures erected in violation 
of this act, or any construction incidental to or used for such diversion of 
water or transmission of power as is herein prohibited, as well as any diver- 
sion of water or transmission of power In violation hereof, may be enforced or 
enjoined at the suit of the United States by any circuit court having jurisdic- 
tion in any district in which the same may be located, and proper proceedings 
to this end may be Instituted under the direction of the Attorney General of 
the United States. 

Sec. 4. That the provisions of this act shall remain in force and effect during 
the life of said treaty. 

Sec. 5. That for accomplishing the purposes detailed in this act the sum of 
^0,000, -or so much thereof as may be necessary, is hereby appropriated from 
any moneys In the Treasury not otherwise appropriated. 

Sec. 6. That the right to alter, amend, or repeal this act is hereby expressly 
reserved- 

Mr. Sharp. Mr. Smith, has the amount of the diversion been fixed 
by a treaty ? 

Mr. Smith. Yes, sir; it is 20,000 feet on the American side and 
36,000 feet on the Canadian side. 

Mr. Sharp. Now, has there been some legislation by this Govern- 
ment? 

Mr. Smith. That legislation wAs prior to the establishment of the 
treaty. I want to sav, Mr. Chairman, that I do not desire to go 
into the merits of the legislation now. My main purpose in address- 
ing the committee was to place in the record the Burton Act and also 
the treaty with Great Britain. 
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The Chairman. There being no objection, the reporter will incor- 
porate in the record the treaty between the United States and Great 
Britain and the Burton Act and the resolution extending the same, 
the joint resolution of the House, No. 262, approved March 3, 1909. 

THE BURTON LAW. 
friiblic. No. aOT.] 

V 

An Act For the c<mtrol and iv^ulntion of the waters of Xiapira lUver, for the pre«erva- 

vation f»f Nlairnra Falls, and for other purposes. 

lie it enacted by the Senaiv and House of Representatives of the United 
States of America in Congress assembled, That the diversion of water from 
Niagara River or its tributaries, in the State of New Yorlc, is hereby prohlbittKl, 
except with the consent of the Secretary of War as hereinafter anthorized in 
section two of this« act: Provided, That this prohibition shall not be interpreted 
as forbidding; the diversion of the waters of the Great Lakes or of Nlajjara 
River for sanitary or domestic purix)ses, or for navigation, the amount of which 
mery be fixed from time to time by the Congress of the United States, or by tlie 
Secretary of War of the United States under its direction. 

Sec. 2. That the Secretary of War hereby authorized to grant permits for 
the diversion of water in the United States from said Niagara River or its 
tributaries for the creation of iK>wer to individuals, companies, or corporations 
which are now actually producing power from the waters of said river, or its 
tributaries, in the State of New York, or from the Erie Canal; also i)ermit8 for 
the transmission of iKjwer from the Dominion of Canada into the United States, 
to companies legally authorized therefor, both for diversion and transmission, 
as hereinafter stated, but permits for diversion shall be issued only to the indi- 
viduals, companies, or corporations as aforesaid, and only to the amount now 
actually in use or contracted to be used in factories the buildings for wliidi 
are now in process of construction, not exceeding to any one individual, com- 
pany, or cori>oration ns aforesaid a maximum amount of eight thousand six 
hundred cubic feet per second, and not exceeding to all individuals, companies, 
or corporations as aforesaid an aggregate amount of fifteen thousand six hun- 
dred cubic feet per second: but no revocable permits shall be issued by the said 
Secretary under the provisions hereafter set forth for the diversion of addi- 
tional amounts of water from the said river or its tributaries until the approxi- 
mate amount for which permits may be issued as above, to wit, fifteen thon- 
saud six hundred cubic feet per second, shall for a period of not less than six 
months have been diverted from the waters of said river or its tributaries, in 
the State of New York: Provided, That the said Secretary, subject to the i>ro- 
visions of section five of this act. imder the limitations relating to time al>ove 
set forth, is hereby authorized to grant revocable permits, from time to time, to 
such individuals, companies, or corporations, or their assigns, for the diversion 
of additional amounts of water from the said river or its tributaries to such 
amount, of any. as, in connection with the amount diverted on the Canadian 
side, shall not injure or interfere with the navigable capacity of said river, or 
its integrity and proper volume as a boundary stream, or the scenic grandeur of 
Niagara Falls; and that the quantity of electrical power which may by permits 
be allowed to be transmitted from the Dominion of Canada Into the United 
States shall be one himdred and sixty thousand horsepower: Provided further. 
That the Secretary, subject to the provisions of section five of this act, may 
Issue revocable permits for the «transmisBion of additional electrical power so 
generated in Canada, but in no event shall the amount Included In such i)er- 
mlts, together with the said one hundred and sixty thousand horsepower and 
the amount generated and use<l in Canada, exceed three hundred and fifty 
thousand horsepower: Prodded ahcays, That the provisions herein i)ermitting 
diversions and fixing the aggregate horsepower herein i>ermitted to be trans- 
mitted into the United States, as aforesaitt are intended as a limitation on the 
authority of the Secretary of War, and shall in no wise be construct as a dii'ec- 
tioii to said Secretary to issue permits, and the Secretary of War shall make 
regulations preventing or limiting the diversion of water and the admission of 
electrical power as herein stated ; and tBe permits for the transmission of elec- 
trical power issued by the Secretary of War may specify the persons, com- 
panies, or corporations by whom the same shall be transmitted, and the persons, 
companies, or corporations to whom the same shall be delivered. 

Seo. 3. That any person, company, or corporation diverting water from the 
said Niagara River or Its tributaries, or transmitting electrical power into the 
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United States from Canada, except as herein stated, or violating any of the 
proTisions of this act, shall be deoned gnilty of a misdemeanor, and on con- 
▼Ictlon thereof shall be punished by a fine not exceeding two thousand five 
hundred dollars nor less than five hundred dollars, or by imprisonment (in 
the ease of a natural person) not exceeding one year, or by both such punish- 
ments. In the discretion of the. court. And, further, the removal of any struc- 
tures or parts of structures erected in violation of this act, or any construction 
incidental to or used for such diversion of water or transmission of power as is 
herein prohibited, as well as any diversion of water or transmission of power 
in violation hereof, may be enforced or enjoined at the suit of the United States 
by any drcnlt court having Jurisdiction in any district in which the same may 
be located, and proper proceedings to this end may be instituted under the di- 
rection of the Attorney General of the United States. 

Sxa 4. That the President of the United States is respectfully requested to 
open negotiations with the Government of Great Britain for the purpose of 
effectually providing by suitable treaty with eald Government, for such regula- 
tion and control of the waters of Niagara River and its tributaries as will pre- 
serve the scenic grandeur of Niagara Falls and of the rapids in said river. 

Sec. 5. That the provisions of this act shall remain in force for three years 
from and after date of its passage, at the expiration of which time all permits 
granted hereunder by the Secretary of War shall terminate unless sooner re- 
voked, and the Secretary of War is hereby authorized to revoke any or all 
permits granted by him by authority of this act, and nothing herein contained 
shall be held to confirm, establish, or confer any rights heretofore claimed 
or exercised in the diversion of water or the transmission of power. 

Sec. 6. That for accomplishing the purposes detailed in this act the sum of 
fifty thousand dollars, or so much thereof as may be necessary, is hereby appro- 
priated from any moneys in the Treasury not otherwise appropriated. 

Sec. 7. That the right to alter, amend, or re])efll this act Is hereby expressly 
reserved. 

Approved, June 29, 1906. 



House Joint reBOlntion 262, extending the operation of an act for the control and reffu- 
Utlon of the waters of Niagara River, for the prcKorvntlon of Niagara Falls, and for 
other purposes. 

Whereas the provisions of the act entitled *'An act for the control and regu- 
lation of the waters of Niagara River, for the preservation of Niagara Falls, 
and for other purposes,** approved June twenty-ninth, nineteen hundred and six, 
will expire by limitation on June twenty-ninth, nineteen hundred and nine; and 

Wherever a date for the termination of the operation of said act was pro- 
vided therein, but with a 'view to the more permanent settlement of the ques- 
tions Involved by a treaty with Great Britain, and by further legislation appro- 
priate to the situation, and such treaty not having been negotiated, it is de- 
sirable that the provisions of said act should be continued until such permanent 
settlement can be made : Therefore, be it 

Resolved, etc, That the provisions of the aforesaid act be, and they are 
hereby, extended for two years from June twenty-ninth, nineteen hundred and 
nine, being the date of the expiration of the operation of said act, save in so 
far as any portion thereof may be found Inapplicable or already complied with. 

Approved, March 3, 1909. 



TKEATY SERIES, NO. 548 — TREATY BETWEEN THE rXITED STATES AND GREAT BRITAIN — 
BOUNDARY WATERS BETWEEN THE UNITED STATES AND CANADA. 

Signed at Washington January 11, 1909. 
Ratification advised by the Senate March 3, 1909. 
Ratified by the President April 1, 1910. 
Ratified by Qreat Britain March 31, 1910. 
Ratifications exchanged at Washington May S. 1910. 
Proclaimed May 13, 1910. 

BY THE FBESIDBNT Or THE UNITED STATES OF AMERICA. 

A Proclamation. 

Whereas a treaty between the United States of America and His Majesty the 
King of the United Kingdom of Qreat Britain and Ireland and of the British 

28305—12 2 
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..^oiBlnioxis beyoDd the seas, Emperor ot Ixuliiu to preveat 4i9pute8 reiEarditi^ 
the use of boumlary waters and to settle aU queatioDs which are now pc^tdJIp^ 

, between the United States and the Dominion of Canada involving the rlgt^, 

,4»blisations, or interests of either in relation to the other or to the inhabitants 
ot the other along their common frontier, and to make provision for the adjust- 
jnent and settlement of all such questions as may hereafter arise, was concluded 
and signed by their respective plenipotentiaries' at Washington on the eleveatli 

. day of Januiiry, one thousand nine hundred and nine, the original of whicli 
treaty is, word for word, as follows : 

The United States of America and His Majesty the King of the United King- 
dom of Great Britain and Ireland and of the British dominions beyond tike 
Aeas, Emperor of India, being equally desirous to prevent disputes regarding 
the use of boundary waters and to settle all questions which are now pendlug 

, between the United States and the Dominion of Canada involving the ri;g^ts, 
obligations, or interests of either in relation to the other or to the inhabitants 
of the other along their common frontier, and to make provision for the adjust- 
ment and settlement of all such questions as may hereafter arise, have resoIvcMl 
to conclude a treaty in furtherance of these ends, and for that purpose have 

. appointed as their respective plenipotentiaries : 

The President of the United States of America, Elihu Boot, Secretary of 
State of the United States; and 

His Britannic Majesty, the Bight Honorable James Bryce, O. M., hi» ambas- 
sador extraordinary and plenipotentiary at Washington. 

. Who, after having communicated to one another their full powers, found in 

' good and due form, have agreed upon the following articles : 

Preliminary Article. 

For the purix>ses of this treaty boundary waters are defined as the waters 
from main shore to main shore of the lakes and rivers and connecting water- 
ways or the portions thereof, along which the international boundary between 
the United States and the Dominion of Canada passes, Including all bays, arms, 
and inlets thereof, but not including tributary waters which In their natural 
'<A»nnels would flow Into such lakes, rivers, and waterways, or waters flowing 
' from such lakes, rivers, and waterways, or the waters of rivers flowing otoss 
the boundary. 

Abticle I. 

\ The high contracting parties agree that the navigation of all navigable bound- 
': ary waters shall forever continue free and open for the purposes of commerce 
to the Inl^abitants and to the ships, vessels, and boats of both countries equally. 
. subject, however, to any laws and regulations of either country, within its own 
. 'torrltoi-y, not inconsistent with such priviliege of free navigation and applying 
/aqually and without discrimination to the inhabitants, ships, vessels, and boats 
i«f both countries. 

It is further agreed that so long as thia treaty shall remain in force this 

' aame right of navigation shall extend to Uie waters of Lake Michigan and to all 

'iCanals connecting bouiMlary waters and now ejListing or which may hereafter 

( be construoted on either side of the line* Either of the high contracting parties 

. iBay adopt rules and regulations go^^erning the use of such canals within its 

own territory and may charge tolls for the use thereof, but all such rules and 

re^ilatlons and all tolls charged shall apply alike to the subjects of citizens of 

the high contracting parties and the ships, vessels, and boats of both of the 

high contracting parties, and they shall be placed on terms of equality in the 

use thereof. 

Article II. 

Each of the high contracting parties reserves to itself or to the several Sbite 
governments on the one side and the Dominion or Provincial Governments oh 
the other, as the case may be, subject to any treaty provisions now existing 
with respect thereto, the exclusive Jurisdiction and control over the *use -and 
diversion, whether temporary or permanent, of all waters on its own side of 
the line which in their natiiral channels would flow across the boundary or 
into boundary waters; but it is agreed that any interference with or diver- 
sion from their natural channel of such waters on either side of the boundary, 
' vesultimg in any injury on the other side of the boundary, shall give rise to the 
: wflne rights aad entitle the injured parties to the same legal remedies as If 
such injury took place in the country where such diversion or interference 
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occurs; but this provision sball not apply to cases already existing or to c§3e6 
expressly covered by special agreement between the parties hereto. 

It is understood, however, that neither ot the high contracting parties intends 
by the foregoing provision to surrender any right which it may have to object 
to any interference with or diversions of waters on the other side of the 
boundary the effect of which would be productive of material injury to the 
navigation interests on its own side of the boundary. 

Abticle III. 

It Is agreed that, in addition to the uses, obstructions, and diversions hereto- 
fore permitted or hei'cafter provided for by special agreement between the parties 
hereto, no further or other uses or obstructions or diversions, whether temporary 
or permanent, of boundary waters on either side of the line, affecting the 
natural level or flow of boundary waters on the other side of the line, shall 
be made except by authority of the United States or the Dominion of Canada 
within their respective jurisdictions and with the approval, as hereinafter 
provided, of a joint commission, to be known qs the International Joint Com- 
mission. 

The foregoing provisions are not intended to limit or interfere with the 
existing rights of the Government of the United States on the one side and 
the Government of the Dominion of Canada on the other, to undertake and 
carry on governmental works in bouudiiry waters for the deei)ening of chan- 
nels, the constructi(fn of breakwaters, the improvement of harbors, and other 
govemmeutal works for the benefit of commerce and navigation, provided t^at 
such works are wholly on its own side of the line and do uot materially affect 
the level or flow of the boundary waters on the other, nor are such provisions 
intended to interfere with tlie ordinary use of such waters for domestic and 
sanitary purposes. 

Abticle IV. 

The high contracting parties agree that, except iu cases provided for by 
iq3ecial agreement between them, they will not permit the coDHtruction or main- 
tenance on their respective sides of the l>oundary of any remedial or protective 
works or any dams or other obstructions in waters flowing from boundary 
waters or in waters at a lower level than the boundary in rivers flowing 
across the boundary, the effect of which is to raise the natural level of waters 
on the other side of the boundary unless the construction or maintenance 
thereof is approved by the aforesaid International Joint Commission. 

It is further agreed that the waters herein defined as boundary waters ond 
waters flowhig across the boundary shall not l>e polluted on either side to the 
injury of health or property on the other. 

Abxicub V. 

The high contracting parties agree that it is expedient to limit the diver- 
sion of waters from the Niagara River so that the level of Lake Erie and the 
flow of the stream shall not be appreciably affected. It Is the desire of both 
(>arties to accomplish this object with the least possible injury to investments 
which have alr^dy been made in the construction of power plants on the 
TJnfted States side of the river under grants of authority from the State of 
New York, and on the Canadian side of t)ie river under licenses authorized by 
the Dominion of Canada and the Province of Ontario. 

So long as this treaty shall remain in force no diversion of the waters of 
the Niagara River al>ove the Falls from the natural course and stream tliereof 
shall be permitted except for the purposes and to the extent hereinafter pro- 
vided. 

The United States may authorize and permit the diversion within the State 
of New York of the waters of said river ahoye the Falls of Niagara, for power 
purposes, not exceeding in the aggregate a dally diversion at the rate of twenty 
thousand cubic feet of water per second. 

The United Kingdom, by the Dominion of Canada, or the Province of Onta- 
rio, may authorize and permit the diversion within the Province of Ontario of 
the waters of said river above the Falls of Niajijara, for power piurposes, not 
exceeding in the aggregate a dally diversion at the rate of thirty-six thonsanti 
cubic feet of water per second. 
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The prohibitions of this article shall not apply to the diversion of water for 
sanitary or domestic purposes, or for the service of canals for the purposes of 
navigation. 

Abtiole VI. 

The high contracting parties agree that the Saint Mary and Milk Rivers and 
their tributaries (in the State of Montana and the Provinces of Alberta and 
Saskatchewan) are to be treated us one stream for the purposes of irrigation 
and power, and the waters thereof shall be apportioned equally between the 
two countries, but in making such equal apportionment, more than half may 
be taken from one river and less than half from the other by either countrj^ 
so as to afford a more beneficial use to each. It is further agreed that in the 
division of such waters during the irrigation season, between the first of April 
and thirty-first of October, inclusive, annually, the United States is entitled to 
a prior appropriation of five hundred cubic feet per second of the waters of the 
Milk River, or so much of such amount as constitutes three-fourths of its nat- 
ural flow, and that Canada is entitled to a prior appropriation of five hundred 
cubic feet per second of the flow of Saint Mary River, or so much of such 
amount as constitutes three-fourths of its natural flow. 

The channel of the Milk River in Canada may be used at the convenience 
of the United States for the conveyance, while passing through Canadian terri- 
tory, of waters diverted from the Saint Mary River. The provisions of Article II 
of this treaty shall apply to any injury resulting to property in Canada from 
the conveyance of such waters through the Milk River. 

The measurement and apportionment of the water to be used by each country 
shall from time to time be made Jointly by the properly constituted reclama- 
tion oflicers of the United States and the properly constituted irrigation officers 
of His Majesty under the direction of the International Joint Commission. 

Article VII. 

The high contracting parties agree to establish and maintain an International 
Joint Commission of the United States and Canada composed of six commis- 
sioners, three on the part of the United States appointed by the President 
thereof, and three on the part of the United Kingdom appointed by His Majesty 
on the recommendation of the Governor in Council of the Dominion of Canada. 

Article VIII. 

This International- Joint Commission shall have Jurisdiction over and shall 
pass upon all cases involving the use or obstruction or diversion of the waters 
with respect to which, under Articles III and IV of this treaty, the approval of 
this commission Is required, and in passing upon such cases the commission shall 
be governed by the following rules or principles which are adopted by the high 
contracting parties for this purpose: 

The high contracting parties shall have, each on its own side of the boundary, 
equal and similar rights in the use of the waters hereinbefore defined as 
boimdary waters. 

The following order of precedence shall be observed among the various nses 
enumerated hereinafter for these waters, and no use shall be permitted which 
tends materially to conflict with or restrain any other use which is given pref- 
erence over it in this order of precedence : 

First. Uses for domestic and sanitary purposes. 

Second. Uses for navigation, including the service of canals for the purposes 
of navigation. 

Third. Uses for power and for irrigation purposes. 

The foregoing provisions shall not apply to or disturb any existing uses of 
boimdary waters on either side of the boundary. 

The requirement for an equal division may, In the discretion of the commis- 
sion, be suspended in cases of temporary diversions along boundary waters at 
points where such equal division can not be made advantageously on account of 
local conditions and where such diversion does not diminish elsewhere the 
amount available for use on the other side. 

The commission in its discretion may make Its approval In any case condi- 
tional upon the construction of remedial or protective works to compensate so 
far as possible for the particular use or diversion proposed, and in such cases 
may require that suitable and adequate provision, approved by the commission, 
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be made for the protection and indemnity against injury of any interests on 
either side of the boundary. • 

In cases involving the elevation of the natural level of waters on either side 
of the line as a result of the construction or maintenance on the other side of 
remedial or protective works or dams or other obstructions In boundary waters 
or In waters flowing therefrom or in waters below the boundary in rivers flowing 
Bcoss the boundary, the commission shall require, as a condition of Its approval 
thereof, that suitable and adequate provision, approved by it, be made for the 
protection and indemnity of all interests on the other side of the line which may 
be injured thereby. 

The majority of the commissioners shall have power to render a decision. In 
case the commission Is evenly divided upon any question or matter presented 
to it for decision, separate reports shnll be made by the commissioners on each 
Bide to their own €k)vemment. The high contracting parties shall thereupon 
endeavor to agree upon an adjustment of the question or matter of difference, 
nnd if an agreement is reached between them it shnll be reduced to writing 
In the form of a protocol, and shall be communicated to the commissioners, who 
shall take such further proceedings as may be necessary to carry out such 
agreement. 

Abttcle IX. 

The high contracting parties further agree that any other questions or mat- 
ters of difference arising between them Involving the rights, obligations, or 
Interefts of either in relation to the otber or to the InhnMtante of the other, 
along the common frontier b«>tween the United States and the Dominion of Can- 
ada, shall be referred from time to time to the international Joint commission 
for examination and report, whenever either the Government of the Tnlted 
States or the Government of the Dominion of Canada shall request that such 
questions or matters of difference be so referred. 

The international joint rommip.««lon Is authorized in each case so referred to 
examine Into and report upon the facts and clrcnnistanees of the particular 
qnestlons and matters referred, together with such conclusions and recommenda- 
tions as may be appropriate, subject, however, to any restrictions or excep- 
tions which may be imposed with respect thereto by the terms of the reference. 

Snch reports of the commissions shall not be regarded as decisions of the 
questions or matters so submitted either on the facts or the law, and shall in 
no way have the character of an arhltrnl awnrd. 

The commission shall make a joint report to both Governments In all cases 
In which all or a majority of the commissioners agree, and In case of dlsagree- 
m«it the minority may make a joint report to both Governments or separate 
reports to their respective Governments. 

In case the commission Is evenly divided upon any question or matter re- 
ferred to it for report, separate reports shall be made by the commissioners on 
each Bide to their own Government. 

Article X. 

Any questions or matters of dlflference arising between the high contracting 
parties involving the rights, obligations, or interests of the United States or of 
the Dominion of Canada either In relation to each other or to their re-^pectlve 
inhabitants, may be referred for decision to the international joint commission 
by the consent of the two parties, it being understood that on the part of the 
United States any snch. action will be by and with the advice and consent of 
the Senate, and on the part of His Majesty's Government with the consent of 
the Governor General in Council. In each case so referred the said commis- 
sion l8 authorized to examine into and report upon the facts and circumstances 
of the particular questions and matters referred, together with such conclu- 
sions and recommendations as may he appropriate, subject, however, to any 
restrictions or exceptions which may be Imposed with respect thereto by the 
terms of the reference. 

A majority of the said commission shall have power to render a decision or 
finding upon any of the questions or matters so referred. 

If the said commission is equally divided or otherwise unable to render a 
decision or finding as to any questions or matters so referred, it shall be the 
duty of the commissioners to make a joint report to both Governments, or 
separate reports to their respective Governments, showing the different con- 
clusions arrived at with regard to the matters or questions so referred, which 
questions or matters shall thereupon be referred for decision by the high con- 
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tractiug parties to an umpire chosen in accordance with the procedure pre- 
scribed in tfie foui*th, fifth, and sixth paragraphs of Article XLV of The Ha^^e 
Convention for the pacific settlement oi internntional disputes, dated October 
eighteenth, nineteen hundred and seven. Such umpire shall have power to 
render a final decision with respect to those aiatters and questions so referred 
on which the commission failed. 

-VBTJCT.E XI. 

A duplicate original of all decisions rendered and joint reports made by the 
commission shall be transmitted to and filed with the Secretary of State of tlie 
United States aiid the Governor General of the Dominion of Canada, and to 
them shall be addressed all communications of the commissions. 

Article XII. 

The international Joint commission shall meet and organize at Washington 
promptly after the members thereof are appointed, and when organiz€)d the 
commission may fix such times and places for its meetings as may be necessary, 
subject at all times to special call or direction by the two Governments. Kach 
commissioner, upon the first Joint meeting of the commission after hia appoint- 
ment, shall, before proceeding with the work of the commission, make and 
subscribe a solemn declaration in writing that he will faithfully and imimr- 
tlally perform the duties imposed upon him under this treaty, and such declarn- 
tton shall be entered on the records of the proceedings of the commission. 

The United States and Canadian sections of the commission may each appoint 
a secretary, and these shall act as Joint secretaries of the commission at its 
Joint sessions, and the commission may employ engineers and clerical assistants 
from time to time as it may deem advisable. The salaries and personal ex- 
penses of the commission and of the secretaries shall be paid by their respective 
Governments, and all reasonable and necessary Joint expenses of the commission 
incurred by it shall be paid in equal moieties by the high contracting parties. 

The commission shall have power to administer oaths to witnesses, and to 
take evidence on oath whenever deemed necessary in any proceeding, or luquiiTf 
or matter within its Jurisdiction under this treaty, and all parties Interested 
therein shall be given convenient opportunity to be heard, and the high con- 
tracting parties agree to adopt such legislation as may be appropriate and 
necessary to give the commission the powers above mentioned on each side of 
the boundary, and to provide for the issue of subpoenas and for compelling: 
the attendance of witnesses in proceedings before the commission. The commis- 
sion may adopt such rules of procedure as shall be in accordance with Justice 
and equity and may make such examination in person and through agents or 
employees as may be deemed advisable. 

Article XIII. 

In all cases where special agreements between the high contracting parties 
hereto are referred to in the foregoing articles, such agreements are under- 
stood and Intended to include not only direct agreements between the high 
contracting parties, but also any mutual arrangement between the United States 
and the Dominion of Canada expressed by concurrent or reciprocal legislation 
on the part of Congress and the Parliament of the Dominion. 

Article XIV. 

The present treaty shall be ratified by the President of the United States of 
America, by and with the advice and consent of the Senate thereof, and by Ills 
Britannic Majesty. The ratifications sliall be exchanged at Washington as 
soon as possible and the treaty shall take efl'ect on the date of the exchange of 
its ratifications. It shall remain in force for five years, dating from the day 
of exchange of ratifications, and thereafter until terminated by twelve month's 
written notice given by either high contracting party to the other. 

In faith whereof the resi)ectlve plenipotentiaries have signed this treaty in 
duplicate and have hereunto affixed their seals. 

Done at Washington the eleventh day of January, In the year of our I*ord 
nineteen hundred and nine. 

(Signed) Eliuu IIoot. I seal.] 

(Signed) James Bryce. [seal.] 
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And whereas the Senate of the T'uUed Stnten by their refpohitlcm of Mflveh 
thinJU niueteen hundred and utne (two-thirde of the SfHiators yreeeiit cuncurriuK^ 
therein), did advise and consent to the ratiflcation of the said treaty, with the, 
following auderstanding to wit: 

Re»o!ccff further {an a part o/ this ratification). That the Uofted Stffteu 
appmres thia treaty with the understanding tiiat nothing In this treaty shall he- 
construed as affecting or changing any exiating territorial or rtiiarhin righjfeB. 
in the water, or rights of the owners of lands underwater, on either side of the 
international boundary at the rapids of the Snint Marys River at Sanlt Sainte 
Marie, in the use of the waters flowing over such hinds, subject to the require*' 
ments of navigation in boundary waters, and of navigatidn canahi» inid with- 
oat projudice to the existing right of the United States and Cunada, each W 
use tlie waters of the Saint Marys Kiver within its own territory; and further^ 
that nothing in this treaty shall be construed to Interfere with the drainage Of; 
wet, swamp, and overflowed lands into streams flowing Into botmdary waters, 
and that this interpretation will be mentioned in the ratlllcatleii of tldtf trektj 
as conveying the true meaning of the treaty, and will, in effect, form part of. 
the treaty. 

And whereas the said understanding has been accepted by the Government of 
Great Britain, and the ratifications of the two Qovemments of the said treaty - 
were exchanged in the city of Washington on th« fifth day of May, one tfaoaaand 
nine hnndred and ten ; 

Now, therefore, be it known that I, William Howard Taft, President of the 
United States of America, have caused the said treaty and the said understand- 
ing^ as forming a part th«reof, to be made public, to the end that the same and 
every article and clause thereof may be observed and fulfilled tvlth good fialth 
by the United States and the dtixens thereof. 

In teetlmony whereof I have hereunto set my hand and caused the seal of the 
United States to be affixed. 

Done at the city of Washington this thirteenth day of May, in the year of (mr~ 
Lord nineteen hundred and ten, and of the independence of the United 8tateg of 
America the one hundred and thirty-fourth. 

[8EAL.1 Wm. H. Taft. 

By the President : 
P. C. Khox, 

Secretary of Btate, 

PaoTOCoL or Exchanoe. 

On proceeding to the exchange of the ratifications of the treaty signed at 
Washington on Januai*y eleventh, nineteen hundred and nine, between the 
United States and Great Britain, relating to boundary waters and qnestloiifi 
arising along the boundary between the United States and- the Dominion of 
Canada, the undersigned pldnipotaitiarles, duly authorised thereto by their 
respective Govemmei^ hereby declare that nothing in this treaty shall be 
construed as affecting, or changing, any existing territorial or riparian rights in' 
the water, or rights of the owners of lands under water, on either side of the^ 
International boundary at the rapMs of the Saint Marys River at BttxOt Salnter 
Maile, in the use of the waters* flowiag over gadi hinds, subject to the reQulro* 
ments of navigation in boundary waters and of navigation canals, and without 
pr^iidice to the existing right of the United States and Canada, each to use th6 
waters of the Saint Marys River, within its own territory; and further, that 
nothing in this treaty shall be construed to Interfere wltti the drainage of wet, 
smunp, and overflowed lands into streams flowing into boundary waterS) and 
also that this declaration shall be deemed to have equal force and effect as the 
treaty Itself and to form an integral part thereto. 

The exchange of ratifications then took place in the usual form. 

In witness whereof they have signed the present protocol of exctnnge and 
have affixed their seals fherete. 

Done at Wa^higton this fifth day of May, nineteen hundred an^ ten. 

Philaivdeb 0. Kmox. [seal.] 
James Bbyce. [seal.] 

The Chaikman. The committee will now hear from Mr. DrifiCoUy 
ol Buffalo, N. Y. 

Mr. Driscoll. I shall not take up more than a minute or two of 
your time. I realiise that you mean to give both bills a great deal 
of your valuable time. In my judgment, both bills are good bills. 
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I come from the city of Buffalo, and you all know that the city of 
Buffalo is located about 22 miles from Niagara Falls; and the people 
there and in the surrounding country have but two objects in view, 
and that is to get more power and cheaper power, and I think that 
they should have cheaper power rates. I listened to my colleague 
and I think he has made a very fair statement. 

Mr. KENDALL. Have the people no concern about the preservation 
of the Falls? 

Mr. Dribcoll. As far as the preservation of the Falls is concerned, 
the question before vour committee is whether or not the diversion 
of the 4,400 cubic feet of water per second that is allowed under 
tiiis treaty, and which is not at present being used, will in any v^ay 
harm the scenic beauty of Niagara Falls. In my judgment, not in 
the slightest degree. 

The Chairman. The treaty provides for 56,000 cubic feet per 

second. 

. Mr. Driscoll. We have no jurisdiction over that. All we have 

jurisdiction over would be the 15,600 cubic feet per second that is 

now being used and the 4,400 feet additional that is not being used. 

Mr. Cooper. How much would it be in the aggregate ? 

Mr. Driscoll. Twenty thousand on the American side. The limi- 
tations that have been placed upon the waters of Niagara River 
should be released. That is, I do not believe that it was the inten- 
tion of the law to control the waters below Niagara Falls, where I 
understand there is a drop of some eishty odd feet. If that water 
should be used for power purposes in the lower Niagara it would be 
a great benefit to tne people, and it would not impair in any way 
the scenic beauty of Niagara Falls. I do say, gentlemen, that when 
your committee present the bill it should, in my judgment, be one 
so perfect that it would not be necessary for Congress to cross a " t " 
or dot an " i " in its amendment. 

The Chairman. How can we do that? I wish the gentleman 
would state. It would be gratifying to us. 

Mr. Driscoul. I am going to leave that to the chairman and the 
gjentlemen of the committee. I know that it is a very diflicult propo- 
sition. I fully agree with Mr. Simmons that this is one of the 
greatest questions that will ever come before this committee affecting 
power regulation. I believe there should be some law in this country 
regulating the maximum and minimum cost of power. We have 
Ijeen told that there is 160,000 horsepower coming in from Canada. 
I can not find any reason why we should not have more power if we 
have the market to develop it. 

' Mr. Flood. But do you think that the price to the consumer should 
be limited ? 

Mr. Driscoll. Absolutely. I thank you, gentlemen, very kindly. 
There are several gentlemen here, including representatives of the 
chamber of commerce of the city of Buffalo. They have been 
spending a good deal of time here and I hope they will be heard. 

Mr. Simmons. I would just like to ask one question. Do you 
think the public-service commission would safeguard that proposition 
in the city of New York ? 

Mr. Driscoll. That I can not answer, gentlemen; that is quite 
another proposition. 

' The Chairman. The committee will now hear from Bepresentative 
Doremus, of Michigan. 
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Mr. DcffiEMUfi. Mr. Chairman and gentlemen of this committee, 
I think vou afl understand that perhaps no city is more. deeply 
interestea in this question than Detroit We have pending at the 
present time a street car settlement that will be voted on by the 
people next Tuesday. That settlement carries with it the ques- 
xion of embarking in the municipal ownership of street railways. 
If they decide to operate the street railway system now or at a 
later period they might be interested in getting this cheaper power. 
We have in Detroit a municipal lighting plant 

Mr. L«VT. What is the distance from Detroit to Niagara? 

Mr. DoBEMus. I do not know, but I would say, offhand, 300 miles. 

A MwMBKR. Two hundred and twenty-five. 

Mr. DoBEMus. The constitution of the State of Michigan gives the 
city the power to en^a^e in private lighting. There again you will 
see the interest which tne people of Detroitliave in this proposition. 
Our manufacturers would like to get cheaper power and the citizens 
of Detroit would naturally like to get cheaper lighting. Under the 
Burton Act, as I understand it, it is absolutely impossible for them 
to g^ this power from Niagara Falls. A private corporation has a 
contract at this time for 25,000 horsepower with the hydroelectric 
commission of Canada, but Mr. Monaghan, who is to appear before 
this connunittee, is on his way here now, and he will tell you about 
that. I understand his train has been delayed, but he will be here 
:K)me time this forenoon. While we are deeply interested and want 
to utilize a portion of this power, we are also interested in seeing 
£ome sort oi regulation over the prices charged the consumers in 
Detroit. I do not think it should be left in the power of any cor- 
poration to exact exorbitant prices from the people of Detroit or any 
other city. I merely wish to make a suggestion. I think this is a 
matter over which the Federal Government has exclusive control. 
Certainly if we have the right to exclude this power from Canada 
entirely, we have the right to regulate the price ; and it occurred to 
me that it might be a jgood idea to place this entire matter in the 
hands of the Interstate Commerce Commission. They could have the 
same authority over these rates that they exercise over the railroad 
rates. I think that will be satisfactory to the people of Detroit. 
So, in brief, we are interested in being in a position to import this 
power, and also to safeguard the citizens of Detroit who may use it. 

The Chaibman. As lunderstand it, the citv of Detroit has a mu- 
nicipal lighting plant and a contract with tlie Ontario Power Co. 
to furnish power, etc.? 

Mr. Bristol., No; that is the hydroelectric commission. Mr. Mon- 
aghan represents that. 

The Chairman. And this companv intends to sell the power to 
the city? 

Mr. DoREMtrs. They have a contract to sell 25.000 horsepower, 
and they intend now to extend the power to Windsor. I am assum- 
ing, gentlemen, that the treaty between this country and Great Brit- 
ain accomplishes the purposes for which it was made and that it does 
amply protect the scenic beauty of the Falls. 

A Member. What is the nearest place to Detroit ? 

Mr. DoREMus. I am not prepared to answer that. I should have 
mentioned it, Mr. Chairman, but we have no public-service com- 



20 PBESERVATION OF NIAGARA FALLS. 

mission in Michigan with power to regulate prices charged the con- 
siimers of light and power. 

Mr. Sharp. Do yon think it would be competent for Congress to 
confer jurisdiction upon the Interstate Commerce Commission to 
determine the reasonableness of rates on power transmitted from 
Canada into this country? 

Mr. DoREMus, I do not think there is any question about it, under 
our constitutional power, to regulate commerce between the States 
and foreign coimtries. 

Mr. Flock). I notice in the Smith bill a provision that no charge 
shall be made to individuals or municipalities greater than in Can- 
ada. What do you think of that? 

Mr. DoRBMTS. I do not how that would operate in practice. The 
object of the Canadian Government is to furnish power fromi the 
Falls to Canadian cities at actual cost. Now, if this power is to be 
used in Detroit through a private corporation it would be entitled 
to a fair return on the capital invested, which, of course, it could not 
obtain if required to furnish the power at cost. 

Mr. Cooper. Where can we get the specific information? 

Mr. DoRE3rus. I think from the hydroelectric conunission of Can- 
ada. 

Mr. Cooper. I mean, is there any official document in this country 
that will give us that information? 

Mr. DoREMus. I do not know. 

Mr. Flood. You think, then, Mr. Doremus. it will take some more 
legislation than that indicated in the Smith bill ? 

Mr. DoREMUs. Why, I judge that ought to be changed in some^de- 
^ree, although I have not given that i)articular feature much con- 
sideration. But I do think there should be some legislation, and the 
rates should be under the control of the Federal Government. 

Mr. CuRLEY. I was going to ask you if you could state the differ- 
ence in prices between the manufacturers of electric light in Detroit 
and that which would be made in consequence of this lighting 
scheme ? 

Mr. DoREMtrs. The only thing I can say is what Mr. Monaghan 
said, that thev could furnish it for 20 per cent less than is now 
charged. 

Mr. CtiRLEY. Would the private operating companies that are 
now doing the work in Detroit find it advisable to continue it at 20 
per cent of the present rate? 

Mr. DoREMus. Well, I do not think that they would be driven out 
of business. 

The Chairman. The committee will now hear from Mr. George P. 
Sawyer, chairman of the committee representing the Chamber of 
Commerce of the city of Buffalo. 

Mr. George P. Sawyer. The chamber of commerce in the city of 
Buffalo has thought it worth while to send a comtoittee here, con- 
sisting of myself and my two colleagues, in order to say to you gentle- 
men that there is a very exigent demand in the city of Kuflalo and 
in western New York for an increased amount of power. Prom the 
time of the Pan American Exposition, 10 years ago, we have Called 
ourselves the " Electrical City." Our plans, our investments, our de- 
velopment, have been based upon the benefit of Niagara Palls power. 
We now get from the Niagara Falls, through its distributor, an 
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srerage of about 160,000 horsepower. Another company only skirts 
the boundaries of it. Our sovereign neighbor, the city of Lacka- 
wanna, where one of the largest sted companies is located, is a largo 
consumer of power and practically a part of the city of Buffalo. 
There is a consumption by this secondary company of perhaps twenty 
or thirty thousand horsepower, so that we use, maybe, a hundred 
thooaand hocsepower thoe. 
Mr. Fu>ai>. Who do you get this power from ? 
Mr. Sawxbs. The Niagara, Locsport & Ontario Power Co. dis- 
tributes to liockport afid the Ontario Power Co. distributes in the 
city of Buffalo. Hie Niagara Falls Power Co. is a growing company. 
Mr. Flood. How much do you get from that? 
Mr. Sawteh. The entire amouiLt? I heard some of that comes 
from Canada ; but while gentlemen representing these companies are 
here they can tell you better than I can. I am speaking now of mat- 
ters that are well known and which are matters of common knowl- 
edge. The Canadian Niagara Power Co. is practically owned by 
the same people who make up the American Niagara Power Co., and 
they report in their permit about 150,000 horsepower. 

Mr. I>iFEXDE]urER. That is, about 150,000 that they are permitted to 
bring into this country! 
Mr. Sawtsr. That is all that this company can bring. 
Mr. DiTEKDERFEiu How much of that is being brought into the 
United States under the treaty? 
Mr. Sawiteb. All of it. 

Mr. CooFEH. Who issues this permit ? Is it by virtue of a treaty 
or a law, or what f 

Mr. Sawyee. The treaty has amended the Burton Act; but of 
course, while I am very aniious not to venture upon subjects that 
can be better treated by other men — ^the amount is not strictlv limited 
because the companies have the power — they have limited the power 
that they can import, but just in what way I do not know. You can 
get that from the power companies. But we will get about a hun- 
dred thousand horsepower if , as Buffalo asks you to do, you give us 
the treaty — the treaty which is the supreme law of the land — or, we 
think, should be — and which was negotiated after two years, when 
every circumstance bearing upon the matter was brought up to a 
higmy skilled and trained ooay. Since then, by means whicn seem 
to me to be unfortunate — ^but I am not here, gentlemen, to make a 
speech or to be lengthy ; I want to brinff my remarks to a close. 

On February 16, 1911, the Chamber of Commerce of Buffalo sent 
a telegram to Senator Root. At that time the act was pending. 
The telegram stated that the Chamber of Commerce of Buffalo de- 
sired most earnestly, the extension of the Burton bill for a further 
period of five jears, and asked for a public hearing at which to 
present their views, asking his leadership in placing the bill in his 
hands. This was signed by the president of the chamber of com- 
merce. That was answered by a telegram from Senator Root saying 
that public hearings were not arranged for, and then another long 
aad very emphatic telegram was sent. This was in February, 1911. 
I hold in my hands a resolution appointing this commitee, and 
asking, among other things, the increased amount of power. 

Now, gentlemen, that fixes my official status ; and I can say, with- 
out power to represent technically, without any authority except that 
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covered by the Chamber of Commerce of Buffalo with its 3,500 mem- 
bers, that from Dmikirk to Syracuse, in the middle of the State, this 
same prayer goes up to you. The street cars in Syracuse are run by 
Niagara power. Kochesterj Auburn, and manj other places — a 
dozen — ^have their public utilities operated by this power, and they 
all want more. Tnese two companies — one in Buffalo and one in 
the immediate vicinity of Buffalo — can take on to-day a new cus- 
tomer who wants more than 2,000 horsepower ; but thev must resef^ve 
that for the man who has taken 20,000 norsepower. As his business 
increases he must have more and more. We are now at a power 
famine. This treaty has been negotiated, and yet it has been ob- 
structed, and we have come to pray that it be no longer obstructed. 

Mr. DiFENDERFER. Then, your principal concern is that more 
power be created for the purpose or consumption by people who need 
it in your city of Buffalo ? 

Mr. Sawyer. Yes, sir. 

Mr. DiTENDERFER. That is your principal contention. Then, if 
that is true, is it not just as necessary to yonr people that it should 
be transmitted more cheaply? 

Mr. Sawyer. Just so. 

Mr. DiFENDERFER. Thcu, would it not be better for a commission 
to regulate that? 

Mr. Sawyer. I hesitate to answer that. I am a layman in this 
matter. I do know that there is nothing so complex or difficult as 
computations about electrical power. It is not like ale, which you 
can measure by the drink or pint or quart or by the gallon. There 
are gentlemen who are producing large amounts of power who say 
they can produce it just as well by steam. Mr. Frank Henry, of the 
Washburn Mills, told me the other day that he could make it just 
as cheaply making it in the city of Buffalo ; and yet there are people 
who can tell you that electrical power does not cost half the amount 
that steam costs. 

Mr. Levy. I understood you to say that there is a practical power 
famine? _ ^ ^ 

Mr. Sawyer. Yes, sir, 

Mr. Levy. And that to do justice to the people of Buffalo and 
vicinity and a large part of New York, it is necessary that the Falls 
may be made to yield more electric power. Is that so? 

Mr. Sawyer. Well, we should import what we can under the 
treaty; yes, sir. 

Mr. Levy. Yes. Now, then, when that limit is reached there will 
be large plants, and won't there be another famine ? 

Mr. Sawyer. Well, sir, thai I can not answer. 

Mr. Levy. And then won't there be another famine? 

Mr. Sharp. A demand for the abrogation of the treaty? 

Mr. Sawyer. Well, the treaty exists. When you come to move as 
large a party as the United States Government, plus the Government 
of Great Britain, why, that thing will have to be met by a future 
generation. 

Mr. Levy. If they should invent a storage battery that is as use- 
ful — and that is practically possible — there is no reason why they 
should not store up power during the night? 

Mr. Sawyer. Yes, sir ; enough for a generation. 
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Mr. Levy. There might be discovered some substitute for elec- 
tricity, but that is not probable. You sa^ that the people of Buffalo 
want this on account of the power famine. Now, then* if this is 
done, the limit will be reached again and there wDl oe another 
f&oiine? 

Mr. Sawyer. Is it not an adequate answer to that question to say 
ihat we have a treaty signed by the President, that this treaty was 
practically unattackea for a length of time, and then this was slipped 
over on use ? We come, seeing that the presumption is in our favor 
on account of this treaty, and I can not asswne the role of a prophet 
as to whether we shall want more. 

Mr. DiFENDKRFER. Right on the line of Mr. Cooper's question; as 
I understand it, it is a fact that out of 160,000 horsepower that 
Canada is permitted to put into this country only 110,000 of it is 
being used now. If that is true, then there are 60,000 horsepow^ 
remaining in Canada that can be used. Whv should there be a 
famine? 

Mr. Sawyer. I could answer that, but 

Mr. Garner. Might I ask you a question ? The basis of this treaty 
was the preservation of the beauty of Niagara Falls ? 

Mr. Sawyer. Yes, sir. 

Mr. Garner. And thus we are fighting the proposition of per- 
mitting a greater amount of power to come from Canada. That is 
with the presumption that Canada will not use all the power that the 
treaty now gives; is that not true! 

Mr. Sharp. Domestic. 

Mr. Sawyer. Why, no ; I think that is a matter of information. 

Mr. Garnbr. I will ask you this question, then: If Congress did 
not pass laws regulating the importation of power from Canada, you 
could bring in the full amount that the treaty permits Canada to 
produce! 

Mr. Sawyer. Yes, sir. 

Mr. Garner. And also use the full amount that the treaty permits 
the United States to utilize? 

Mr. Sawyer. Yes, sir. 

Mr. Garner. Now, the only discussion would be to determine 
whether or not Canada could use that power at present 

Mr. Sharp. Domestic. 

Mr. Garner. All kinds of power; from both Canada and the 
United States. 

Mr. Sawyer. I admit that; I admit that; but we who have been 
in Buffalo know that the cry about the beauty of the Falls is more 
neurasthenic than practical. You know that we can go to the Falls 
day after day aniyear after year and never see any perceptible dif- 
ference in the beauty of the Falls. Now, there are other men who 
can. argue that better, but the substance of your question was that 
there was some invasion on this scenic beautv, and that I deny. 

Mr. Garner. My object is this: In case Congress should extend it 
it 160,000 horsepower, would it not naturally follow that in the course 
of time manuiacturing establishments would be created alon^ the 
border, where the entire power would be utilized by Canada ana the 
United States would have none! 

Mr. Sawyer. Certainly ; the water will be abstracted anyway. 
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Mr. Garner. As I understand the Representatives who would like 
to see the scenic beauty preserved, if we prevent a foreign poTver 
being imported into the united States it will be years and years — 
probably a century — before the power will give out! 

Mr. ISawyer. Oh, no. 

Mr. Smith, of New York. Mr. Gamer, there is one other speaker 
following who will answer that. 

Mr. CuRLEY. What is the difference m the prices charged by the 
two operating companies up there? 

Mr. Sawyer. I do not know anything about the price. 

Mr. CuRLEY. Why, of course you know ; you are a member of the 
chamber of conmierce. 

Mr. Sawyer. No; I am straggling to fully answer all your ques- 
tions. 

Mr. Flood. It seems to me that these companies have divided the 
territoiy up. 

Mr. Sawyer. Apparently ; but that is not true. The greatest diffi- 
culty I have is in talking about two things at the same time. All 
that I know is that there are two companies in Buffalo. Unfortu- 
nately, we have certain theoretical gentlemen who have never at any 
time accomplished any good for themselves or anybody else, but who 
are abundantly able to run all the civic associations, public-service 
corporations, banks, and everything else. These gentlemen say that 
we will be obliged to go outside ; that is what sent them, I assume, to 
Dunkirk, to Auburn, and to Montmorris. 

Mr. Flood. What sort of a contract did this company in Buffalo 
make? 

Mr. Sawyer. I can not go into that. ' 

Mr. CuRLEY. You will agree that it is a very important question? 

Mr. Sawyer. Oh, no. 

Mr. CxTRLEY. Then j^ou can withdraw it. 

Mr. Sawyer. Yes ; but they wanted to specify other things. 

Mr. Kendall. What do they charge for a kilowatt ? 

Mr. Sawybr. I do not know. 

Mr. Kendall. You are here representing nobody? 

Mr. Sawyer. No, sir 

Mr. Kendall. Are ycAi interested in any of these companies? 

Mr. Sawyer. Certainly I am not. 

Mr. Kendall. "V^Tiat do you use in your place — ^kerosene or gas ? 

Mr. Sawyer. Gas; natural gas. 

Mr. Kendall. Are you in business in Buffalo? 

Mr. Sawyer. Yes, sir. 

Mr. Kendall. Use kerosene? 

Mr. Sawyer. I am a director in various companies that use that, 
but I am not strictly a manufacturer. 

Mr. Kendall. You buy a lead pencil in a store and you know 
what you pay for it ? " . 

Mr. Sawyer. No, sir; I have a stenographer who buys them, and 
I would go crazy if I tried to Imow what I paid for everything. 
[Laughter.] 

Mr. CuRLEY. I assumed that you were a practical man because 
you spoke so slightingly of the theorists, and as a practical man you 
should be familiar with the prices charged per kilowatt 

Mr. Dipbnderfer. Will you answer my question ? 
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Mr, Sawte». Every contract that is made has to be filed with the 
public service commission. I am a director of a company — I happen 
to be the president of a company which had to negotiate for a con- 
siderable quantity of Niagara power, and we could not do it because 
I thought we could light our oflSce building cheaper in the old way, 
and we have been going on and taking care of things. Last month 
we made a contract for a long term of years with an electric com- 
panjr. I do not know whether we have gotten it more liberally, but 
I think they have come down. Now, these prices all have to be 
0. K'd.; every contract that is put on file. The Utilities Commis- 
sion of the State of New York has been in operation since July X, 
1907. Its decisioi)S and the character of its members has given that 
commission a standing tliat is similar to that held by our Supreme 
Court or even our Court of Appeals. A good many of them are 
laymen, but some of them are lawyers, and 1 think that answers the 
question of price in New York State, I think the complications 
grcTwing out of any attempt to make the price parallel to that of any 
other country is likely to be futile, but that i« only my opinion 
about it. 

Now, gentlemen, I have one other thing to say from the chamber of 
commerce, and that is, that we want you members of this commit- 
tee to come up there as our guests and see the Falls and study them 
at dose hand. Gentlemen, remember that we have been studying 
this proposition since 1890, when the first electrical installation be- 
gan^ and it is full of pitfalls and full of complications, and a man 
must be almost superhuman who can handle this as an academic 
proposition without having the thing before his eyes and mind, to 
get really the idea. 

I have had the honor of conducting to the Niagara Falls the 
President of the United States and spending a day with him 

ilr. LiEGARE. I want to ask you this question : Was not the question 
of scenic beauty settled by this treaty ? 

Mr. Sawyer. Certainly. 

Mr. liEOARi;. Wag not the treaty brought about by the endeavor to 
fiiid out just how much water could be used without affecting the 
.scenic beauty ? 

Mr. Sawyer. Yes. 

Mr. Legare. And did not that commission of scientists decide that 
the amount of water used in the treaty could be used without affect- 
ing the scenic beauty and no more ? 

Mr. Sawyer. Yes. 

Mr. Legare. And we can use the limit, then, mentioned in the 
treaty ? 

Mr. Sawyer- Yes, sir. 

Mr. Flood. A more important question is the question of the price 
of this power transmitted from Canada. 

Mr. Sawyer. I only want to get my invitation out. 

Mr. Garner. If it is the duty of this committee to go to J^uffalo 
and Niagara Falls for the purpose of seeing the Falls, is not it the 
duty of uxe people of the United States to pay the expenses? 

iir. Sawyer. I am not a casuist, but I can not answer your question. 

The Chairman. You have no objection to the members paying 
their own fare^S 
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Mr. Sawyer. Not the slightest. I have been there on several oc- 
casions with the Committee on Rivers and Harbors. 

Now, we want you to come to the city of Buffalo, which has a 
hundred thousand dollars to spend on advertising 

Mr. Kendall. And entertainment. 

Mr. Sawyer. And this would be a very cheap method of coming 
there. If you don't want to come at our expense, come at your own. 
It seems to me a needlessly sensitive question — only a matter of tv^o 
days' banking around in a sleeping car. I think it is almost a sense- 
less objection. We are so confident that you will agree with our posi- 
tion if you will come there and look at the Falls. 

Mr. Kendall. The treaty had its oriffin out of a general demand 
that existed in this country and in Canada for the preservation of the 
scenic beauty of the Falls? 

Mr. Sawyer. Yes. 

Mr. Kendall. I think you will agree to that. 

Mr. Sawyek. Yes. 

Mr. Kendall. And prior to the negotiation of the treaty the tes- 
timony of the most competent experts in this country and in the other 
country was taken as to the amount of water diversion that could be 
safely authorized and contemplated the preservation of the Falls ? 

Mr. Sawyer. I so understand it. 

Mr. EIendall. I think Mr. Root represented this Government and 
Mr. Bryce the other Government ? 

The Chairman. Yes. 

Mr. Kendall, They determined that not more than 36,000 cubic 
feet of water a second on the Canadian side and 20,000 cubic feet a 
second on the American side could safely be diverted. What is the 
equivalent horsepower of a cubic foot of power? 

Mr. Sawyer. That depends on the effectiveness of the installation. 
It takes from 13 to 15, or even to 17. 

Mr. Flood. It was said before this committee last summer to be 17. 

Mr. Kendall. Taking 15 as the mean, that would mean then that 
the United States would have the right to create 800 horsepower 

Mr. Sawyer. Fifteen 

The Chairman. Fifteen times twenty thousand. 

Mr. Sawyer. Yes. 

Mr. Kendall. And Canada would have the right to create 36 
times 15? 

Mr. Sawyer. Yes. 

Mr. Kendall. Now, under the provisions of the Burton law only 
160,000 horsepower can be transmitted into the United States? 

Mr. Sawyer. Yes. 

Mr. Kendall. How much of that is now being appropriated by 
people on this side? 

Mr. Sawyer. Whv don't you let these engineers answer that when 
they come? I think there is a dead charter over there that is held 
in a dog-in-the-manger kind of way; but there are gentlemen here 
who can answer that, so please let me go. 

The Chairman. Mr. Sawyer, there are eminent engineers here who 
can go into those details. What I would like to have you tell us is 
what the people of Buffalo want. I am a friend of Buffalo. Tell 
us what the chamber of commerce and the people of Buffalo want? 
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Mr. Sawyer. They want more power. They want the limitation 
removed. They want all the power that will come from forty-four 
hundred additional cubic feet per ^cond on this side. 

The Chairman. In other words, they want what the treaty gives 
the United States? 

Mr. Sawyer. Yes; any they don't take any hand in the distribu- 
tion of this forty-four hundred feet. Of course, we waiKt it where w« 
can get it. 

Mr. G-AXKBR. We want to thank you for your very kitld invitation. 

Mr. Sawyer. I do insist that thai is open to you at any tim^. 

The Chairman. The committee will now hear fttm (Jen. Williaitt 
H. Bixby, Chief of the Corpfc of Engineers of the United Stcftes 
Army. 

KEKABKS OF GEN. WUiUAM H. BIXBY, CStM OF THE COBM OF 
EH&IHIXBS OF THE DITITED STATES ABMY. 

Gen. Bi2mY. Qentletnen, I came here with a little linore haate thah 
I expected Ihis mormng, because I did not have much notice tha/t I 
would be called on this morning. I have brought along with tem 
Maj. Ladue, of my office, who has had special dharge of tins ^iagftra 
Faus natter durinff the past !Eew years m miy office; and I 'have also 
broilght with me Mr. Buell of his office. We have come mtkoat BfnV 
speoial pr#pirati(m of figures or specially preiMtred doenmeMs. We 
ean fluwsh these to you at any tiiae if you will indicate just what 
you wtiit. Of couisei, we ean state all that we have gone over im the 
j^Bfit yaiirs ; but the moat essential featutes of the engiMer's work it 
the preservation of Nia^ra Falls are all boiled down in the |)rillted 
report whiQ^ you have in tmat of you. 

Mr. DTFENDEtarBE. What is that printed report which you spealk 

iden. BuLBY. House Docuin^nt 246. 

Mr. Gabdner. Oh, no; that is net it. 

6r<ai. BUxBT (after examining pamphlet). No; it ii^ a quaorto vol- 
ume ab6ut thfee-quartilts of an inch ihick. 

Mr. IhnBKDEBMa. It is a Senate document. Ai^ printed it is a 
Senate docuniaiL Ko. 105. Jlfr. Cooper^ yoti can get it. 

Qiea. BixBi'. Tne doeument that is already printed and dirtributed 
IS Senate Boeiinient No. 105. The other dobument, 'Whioh is In proerf 
sheets and in the printer's hands ne^, i^ Hduse Document No. S46, 
this sfeSBida — they are two separate astd distinct documents. 

Mr. DifBNnenFER. This House document is later? 

Gen. BixBT. It is running through the press now and will be 
bound and distributed presently. In this last document we state the 
exact total effect, so far found, on Lake Erie and on the Niagara 
River of the diversions up to date ; and have made estimates of what 
the effect will be on these waterways from the total divertions that 
are being permitted, and they will be accompanied by fibres. 

Mr. luBNDALL. You havc reported what the effect will be of the 
diveiBion allowed by law? 

Gen. BiitBY. Not all of it, but of so much as has been used. 

Mr. K^nvAVL, Then you have reported what, in your opinion, 
would be the effect 

28305—12 3 
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Gen. BiXBY. We figured what would be the total effect from the 
total diversions authorized for the American companies. 

Mr. Garner. Are those figures that you can give us now ? 

Gen. BixBY. Yes, sir ; the effect on the Horseshoe Falls from 26,600 
cubic feet per second diversion. That is the authorized diveraion on 
the American side plus the estimated actual diversion on the Cana- 
dian side June, 1911. 

Mr. Garner. What is the effect on the Horseshoe Falls? 

Gen. BixBT. Four inches at the American side and 9 inches on the 
Canadian side of the Horseshoe Falls ; and five-eighths of an inch on 
the American Falls. 

Mr. Garner. It has that effect now ? 

Gen. BixBY. Yes, sir ; with the present diversion. 

Mr. Flood. The question we are considering is, What effect it 
would have on the Falls to divert 4,400 feet more ? 

Mr. Garner. What effect it would have on the Canadian Falls, too. 

Gen. BizBY. Well, we set this total of 4 inches at one end and 9 
inches at the other end of the Canadian Falls from the 96,000. 

Mr. Lboare. And you get the five-eighths of an inch on the Ameri- 
can side? 

QexL BiXBY. Yes, sir; on the American Falls; so that the 4jOOO 
more of flow will hardly be appreciable. Now, the present eitect 
that we get on the Niagara River is about 5 inches at the head of the 
rapids above the Falls, and the present effect of the total diversion is 
omy about an inch and an eighth on Lake Erie, so that, so far as 
navigation is concerned, there is no serious injury by any of these 
diversions, and I should not think them anything serious. The effect 
on the beauty of the Falls depends latgelv on what the lowering from 
6 to 10 inches will produce m scenic effect. Now, our report give 
photographic views at high water, at low water, and at mean water 
on the Falls, so that anyrody can look at these pictures and see how 
much each portion of the Falls is affected — ^how the Falls show up. 

The Chairman. And can it be perceived. General ? 

Gen. BixBz. Oh, yes: the pictures show me three stages of water. 

Mr. Garner. General, might I ask you whether or not you have es- 
timated the effect it would have to consume the entire water allow- 
ance authorized by the treaty cm both sides of the Falls ? 

Gen. Bdebt. We have not figured that out for the total consump- 
tion, but it can be figured out roughly from these other figures and 
there would not be much difference. 

Mr. Garner. In other words, it would not affect navigation? 

Gen. BixBY. Its effect on navigation would bo something less than 
2 inches on Lake Erie, and of course a fraction of that would back 
up on Lake Huron. 

Mr. Kendall. What is 20,000 feet per second, general ? 

Gen. BixBY. Why, we had the authorized diversion of the United 
States and the estimated diversion on the Canadian side, and we had 
taken the actual measurements at different stages as bases, and then 
figured these diversions to get the mean effects for these places. 

Mr. Kendall. The authorized diversion on the American side is 
15,600. 

Gen. BixBY. Not by the treaty. That is 20,000, but at the time 
when these reports were goinp through we were working imder the 
Burton Act. 
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Mr. Kendall. Of course, the Burton Act does not authoriase any 
larger diversion than is included in the treaty. 

ilr. Flood. He is talking about 

Gen. BixBY. They were estimated to be using 11,000 on the Cana- 
dian side ; we to<^ 26^000 as the total. 

Mr. Flood. You said to divert the additional 4,400 feet would not 
hurt the Falls 

Gen. BixBY. The additional 4,400 would not be noticeable. 

Mr. Flood. But the difference in the Falls that you can see in the 
pictures is that due to the low water or to the diversion that has 
already taken place? 

Gen, BixBT. To both. 

Mr. DiFBNDSRFSR. Now, lust let me get this into my head. Maybe 
YOU understand it, but I do not. Suppose it is low water, it is 10 
inches lower than it would have been if there had been no diversion, 
is it not, at low water? 

Mr. LsGARs. If there had been no diversion at all. 

Gen. BixBT. Ten inches lower from what ? 

Mr. Cooper. If there was no diversion at all, this taking out of 
26.000 puts it 10 inches lower than it would have been had there been 
no diversion. 

Gen. BixBT« The total diversion is fi£;ured to produce 4 inches drop 
in level at the American end and 9 at the Canaaian end* That ia fig* 
ured at a mean stage, and it is probable that it would be the same at 
a low stage, or at £e high stage. That is, fi^ring 16,600 cubic feet 
on the .Vmerican side and 11,000 on the Canadian sid^, making 26,600 
total diversion from the Falls. Four thousand four hundrea would 
be about one-sixth of that. 

Mr. Ejbndall. The computations you have made there were on the 
assumption that only 26,000 cubic feet were diverted? 

Gen. BixBT. Yes, sir. 

^Ir. Kendall. Under this treaty Canada has the right to divert 
36,000 cubic feet per second and tne United States has the right to 
divert 20,000? 

Gen. BiXBY. Yes, 

!VIx. Kkndall. Now, suppose that entire diversion should occur? 

Gen. BixBY. Yes. Quite likely we would ^t double the drop we 
have at present — about 8 inches on the American end and about 18 
inches on the Canadian end. 

]VIr. Kendall. That probably would not affect navigation ma- 
terially ? 

Gen. BixBY. No, sir. 

]Vfr. Kendall. What effect would that have on the scenic beauty 
of the Falls? 

Gen. BizBT. It would make more than the differetace you can see 
in the photographs, between the mean and low stages. 

Mr. CooPEB. That does not include the Chicago Drainage Canal ? 

Gen. BizBT. No. 

Mr. E[ekdall. How much is utilized by the Chicago Drainage 
Canal ? 

Gen. BiXBT. Well, they have an allowance of between four and five 
thousand cubic feet from the Secretary of War. They are practically 
using, I am told, in the neighborhood of 7,000. They built their 
works for 10,000; and their statement that their canal could carry 
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lO/XX) vrviB in their ori^nal request for a permit, and this is consid- 
ered as their limit, and was so treated in the International Water- 
ways Commission reports. Chicago has been requesting the Secre- 
tary of War to grant them the prmlege of «asing 14,000, saying the 
canal can take it. Now the actual consumption of to-day is between 
five and eight thousand. 

A Member. Now, we are utilizing at Niagara 15,<W0 diversion — 
practically? 

Gen. BixiT. We have not found that yet. Last year the report 
of June 30, 1911, showed the total divetision on the American side as 
being only 13,800 cubic feet a second, and the tot^l diversion on the 
Canadian side was only 11,010 feet per second. 

A MsDiBes. Why do we get the fibres constantly recurring here — 
80,000 and 36,0001 

'Gen. BixBT. Because that is allowed b^ %he treaty. 

A Member. But it is not what is being actually taken! 

Gen. BixBY. No; it>is notwhat is behig actuafly taken. 

A Member. Now, take what the Chicago Drainage Canal takes in 
tdditioo <to this 20,000. 

Ofen. BisSBir. Nobody knows just how ttiuch they are entitled to at 
Chicago. The figures at Niagara are the 20,000 for the United States 
under the treaty and the 86,000 for Canada, ^nd have nothing to do 
witii Chicago. 

A Memmr. Is it ydur 'idea thttt the 20,060 dbes hot affect the 
atnoiint taken otit fcir Chicago? 

Gen. BirtY. Why, yes. 

Mr. ]^END)%iiL. You mean fix)m a ^retffcy standpoint'? 

Gen. BixBY. From a treaty standpoint. 

The OttAHrtfi^ir. General, there sfeems to Ite ^Ome cdnfilsion as to 
the figures that yon used. I belierve you i^tated that Horseshoe l^alls 
has been lowered about 4 inches on the American side and 9 inches 
on the Caitadian j^ide, and T Understand you to s^ that the American 
F>BtBs ^how onfy about five-ieighthts ■ of tin inch, is tbstb correct ! 

Gren. BixBY. Those are the figures; they are ^ven very carefully 
in a statement in this printed report that is coming out. 

The OttAiRMAJN. General, haVe you made any mvi^igation as to 
ttie «fffei3t on the lakes? 

Gen. BrxBY. Theeflfect follows fr 6tn 6rie lake to anbther, but it is 
diminished in passing from Lake Erie to Lake Huron. If Lake 
Brie 0talndB h^er, do does Lake Huron, biit the diflefehce is ^imall 
if you consider what is backed up. 

Mr. Cooper. May I ask you a question ? Do you know whether all 
tjie water tttftt is now beting taken is'bdng taken frdm the river above 
the Falls ? 

Gttft. BrxBY. It is taken from diflfereiit places along the Tivtt*, up 
quite a distance. 

Mr. CooWR. Would ift be possible to sebure sufficient power from 
the lower river? It has been stated that the Falls drop aWut 82 feet 
in the distant of about a mile and a half. Do you thiftk it would be 
possible to change that for commercial purposes? 

Gen. BiscBY. Why. I could not judge how much Buffalo wants; 
btit you could get a large pow€?r, of course, by putting a datn across 
the '^Niagara Rfver at the lower end where it comes into the lake, and 
90 utilize the water that comes from the Falls. 
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A tficMjuro. Bat. ihA% ia net oa tibe FsUs. 

Gen, ]^ixB3r. Down below the Falfe. 

The Chairimlak. G«n. Biz)t>y, Mr. Bome 6. Brown would like to 
ask you a few questions. 

Gen. Biz9Y. Yes, six* 

Mr. Bnowii. Simply ioB this purpose, hftving in mind wluut I 
r emitfob fir to hptve oeen one or two conclusions ot the engaaetivs' 
report last year, % thoujght I wouldr ask the General if my oonelu* 
sions, as to his oonqlifsipns ase ooim^. ls> it not teue that the sur- 
reys made by the United States surveyor show 8ub$faN[ktiiUly • that the 
entire, amoujat of the diversiops at J^iagara Falls— those actually 
made and those authocized — ^would not have any a^^reeiable e^eet, 
any sid^etaatial injurious effect, uppii tbe^ navigation: oft the Niagara 
Bi ver or Lai;e Erie ? 

Gen. BizBT. Yes^ s^r^ 

Mr.. BwwN. That^ aa I uqdersta^d it, i^ a conQlufiion,. ia it not — 
that there is no smpus iivj.uriou^ effejpt upon, navigation.? 

Gen. BizBY. The effect is. appre^iableu li*he qufsstion is wh^thec 
its effect oj^ commerce is ck^ senou^ moqaei^t Th^ difference in level 
in Lake Erie woul4 be approzimatehc abo^t 2 inchea; and witih all 
the commerce that 0oal^. upon the laK§ toe question, then, is, What 
is the value of, a difference of 2 inches in a draft of 19 feet i 

Mr. Bbown. That i^ % inches at th^^ outlet ) 

Gen. bixBY. Yes, sir. 

Mr. Brown. The entire lake? 

Gren. BiXBY. Yes ; because Lake Erie is supjposed. to be leveL 

Mr. Bbowk. As I understand you, the diversions made and au- 
thorized would not have any substanjtaal effect upon navigation t 

Geo. Bi2»Y. Well, the report says that the eneot can not be ne;g- 
fected- Ita effect is small because it is only 2 ifiches^ 

The Chairman. General, practically all of this water goes over 
the Falls, d(m it not? 

Gea. BncBY. All of ihe water that is used for power purposes at 
Kiagmra Biver cornea dowu toward the Falls ; some of it is taken out 
and goes abound tiaer Falls, wd it all goes out of the riv^ into Lake 
Ontaido. 

The Chairman. The water used for power does n<>t go over the 
Falls, does it? 

Gen. BixnY. The amount that is used* for power does not go over 
the Falls. 

The Chairman. In other words, if the water was not diverted it 
would go over the Falls t 

Gen. BixBY. Yes, sir. 

The Chaoihak. That is the point. 

Gen. BixBY. Yes. 

The Chairman, So that so far as tlie lowering of Lake Erie is 
c6ncemed^— that is immaterial because it would be lower anyway ? 

Gen. BixBY. No, no : there is a point in there that does not show 
up at first sight. 

The Chairkan. Tell us just what difference does it make? 

A Memwbb. a layman might understand that if you offer a means 
of outlet the water will go out. If you build a dam across a creek 
OT in a gutter it^ will flow around ; if you put a ditxjh there it will 
flow moie rapidly. 
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The Chairman. That is the proposition I wish you would explain. 

Gen. BixBY. Yes, sir. Now, when the water flows over the crest 
of the Falls it drops freely and there is not anything to stop it ; con- 
sequently it falls downward at a greater speed than it has in the 
Niagara Siver above the Falls, and the only reason it ddes not move 
so fest in the Niagara River above the Falls is because of the fric- 
tion of the rocks on the bed of the stream, and also because of the 
particles of water in its own way, so that the water above the crest 
of the Falls has to go somewhat slower. When it goes over the 
Falls it goes much more rapidly. 

Now, the pumping of water out of the Niagara River for poTver 
purposes does take away from that river above the crest of the 
Falls a certain amount of water and a certain amount of resistance 
to the water above ; so that the water above comes down much more 
rapidly than if you did not take out the water below. In the same 
way as if a crowd of people were coming down a staircase; if you 
have a policeman come along and take away the front third of the 
people, then the crowd in the rear can move along so much the faster. 
So that at Niagara Falls the diverting works do tne policeman^s work 
of taking the water away more quickly below, and the water above 
moves faster on account of the diversion; and as it moves faster the 
level of Lake Erie drops somewhere between 1 and 2 inches. 

The Chairman. I think, General, you have made that dear. 

Mr. DiFENDERrEB. Moving faster? 

Gen. BixBY. Yes, sir. 

Mr. Kendall. Let Mr. Brown finish his examination ; he is still on 
his feet. 

Mr. Brown. Is it not true, and so stated as a conclusion in your 
report, that the larger part of the Canadian diversion is below the 
crest, so that the diversion made by the two companies has no effect 
whatever upon the waters of Lake Erie? 

Gen. BixBY. As the water approaches the Falls it goes down the 
rapids over one or two little crests, one or two rapid drops; and on 
the Canadian side the greater part of the power diversions are be- 
tween the top of the Falls themselves and the top of the rapids— they 
are in between the two. The biggest diversion on the Canadian side 
is down close to the top of the Falls — so far down that it does not 
produce any appreciable effect on Lake Erie. 

Mr. Brown. The water bfeing taken below the weir point, I sup- 
pose the engineers call it ? 

Gen. BiXBY. Yes, sir. 

Mr. Brown. That would be so small that particular diversion 
would have no appreciable effect ? 

Gen. BixBY. Very much less effect than the other, because it is 
taken where the water is dropping faster. 

Mr. Brown. Mind you, General^ I am not trying to cross-examine 
you, but I want to bring out certain facta for the benefit of the com- 
mittee. Is it not true, and so stated by you as a conclusion, that the 
diversions that are being made, even up to the amounts authorized, 
have and would have no perceptible or appreciable effect upon the 
scenic appearance of the American Falls — that which is east of Goat 
Island? 

Gen. BixBY. We only get, as I explained here, five-eighths of an 
inch on the American Falls from all the diversion on the American 
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side, plus the present consumption on the Ontario end; and that is 
veiy nttle. 

Mr, BsowK. And the additional diversion of 4,400 feet would be 
hardly appreciable? 
Gen. BncBT. Hardljr be noticed. 

Mr. BBOwii. Then the conclusion as to the American Falls is that 
the amount actually diverted, even if the 4,400 feet more were actu- 
ally diverted — the effect on the scenic appearance of the American 
Falls is inappreciable — ^speaking only of the American Falls? 

Gen. BixBT. I think you are right ; but I have not absorbed fully 
the contents of this document. 

Mr. Brown. Neither have I. Then, as to the Canadian side — ^be- 
fore I come to the scenic beauty again — ^you have spoken about the 
effects on the navigation of Lake Erie. Is it not your conclusion 
that, so far as the effect on that part of the Niagara ftiver considered 
&s a boundary line is concerned, that the effect of the diversions made, 
even if extended to the full amount allowed in the treaty, would be 
negligible ? 

Gen. Bixbt. I do not think I understand your question. It would 
Bot affect — ^it can not affect the boundary line. 

Mr. Bbown. That is my point. On page 13 of Senate Document 
105—1 understand your conclusion to be that, so far as considering 
the boundary-line question, it has no effect on the boundary line?^ 
Gen. Bixbt. Yes, sir ; that is true ; no effect on the boundary line. 
Mr. Browk. Now. then, General, having spoken of the effect on 
the navigation of Lake Erie, and on the river as an international 
boundary line, and that even as to scenic beauty there is no effect on 
the American Falls, may I ask you one or two questions as to the 
Canadian Falls? [Reading from paper:] " There are on the Cana- 
dian side certain falk known as tne Horseshoe Falls." The effect 
that you have found is something like 4 inches on this side of the 
Horseshoe and something like 9 on the other side? 
A Mbbcbbb. Did you say 3 or 4 and 8 or 9 ? 
Mr. Brown. Four and nine. 

Mr. Kendalt^. Of course, that is not on the assumption that 
56,000 feet will be diverted, but only that it may be. 

Mr. Brown. This is only preliminary. The effect of this entire 
diversion in the river shows a difference of 4 inches on the American 
side of the Horseshoe Falls and 9 inches on the Canadian side. Now, 
General, is it not true, and so stated in your report as a conclusion — 
I want to compare that variation of the levels m the river — is it not 
tnie, and so reported in your report, that an easterly breeze across 
Lake Erie — ^not a hurricane, but a breeze — ^would make a difference 
in the level of the overflow of Lake Erie of several feet ? 
Gen. Bixby. It will do so. 

Mr. Brown. And would not an ordinary westerly breeze have the 
effect of temporarily affecting the depth of the water over the Ca- 
nadian Falls a matter of a foot, or maybe a foot or twp? 
Gen. BixBT. It would increase it. 

Mr. Brown. And is it not true that the variations in the levels 
of Lake Erie may be due to the difference between a strong westerly 
breeze and an easterly breeze — the variation of 14 feet? 
Gen. BixBT. It has been something like that. 
Mr. Bkown. That is, an easterly breeze has been known to raise 
the level of Lake Erie? 
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Gen. BixBY. The easterly breeze raises oiie end and the westerly 
raises the other. 

Mr. Brown. Well, it piles it up — ^may make 14 feet difference ? 

A Member. Fourteen feet where ? 

Mr. Brown. An easterly breeze might pile up the waters 8 feet ? 
• Gen. BixBY. Somewhere around that. 

Mr. Bmw^* And at the ^ai^e time would aflect the depdbh tx) 
some extent all over the lake, and at the same time it affects the 
depth over the Falla? 

Mf. Krnpai^l. Thes^ propositions se^am so sel{-evident. 

Mr. Brown. I was only bringing them out to eiDp^asia^ t]|Q< effect 
of natural causes — for coippgri^on. 

Mf. CqoR^Rt, Now, I ask you to refer to page 15 ; it is labeQ aad^ 
Mnder the ordinary rules of construction in law, ou^t to reproeent 
your l^ter impressions, [i^ef^dii^g frofn document:] "The FaJlla 
a^ held in thrust, eta, from the Canadian side." Is tb^t youp oou- 
elusion ? 

Gen. BiXBY. That was the conclusion of the writer of thi& r^poDt. 

^ifi, Coop^iu Who wrote that 2 

Gen. BixBY. Maj. K^Uen. 

]M(r» Kxas'O^f'. Is he an.expei;t in your departmedi^it ? 

G^^ BiXBY, Yes, sir. 

Mr. CoorisR. I would like to rei^d thi? on page 15 [readi^] ; ^^An 
et^rQe^t cojasideration of the effects, five to five^tenths in^hetv' 

Mr. Kenpai>l. Ci^m^da is liJcely to divert all under th^ treaty 
without our control. 

Mr. CooFEi^ I ohs^ve tbi« ph€itQgrqi)h was tc^ken at ^ time when 
Umrisjts are n^ost generally at the Fim^Is — midsuflfuner, July ^.' I 
observe for a Iwg distance there i3 no water going over thepe, ap- 
pam«t]y ; and iif rt ia, it is a very straggly, acrt^^^y st^oeam. 11 thM> 
wius lower, how much moi?e scragely ^ould thp,tki^.? 

Gen. BixBY. If vou take ^way all the water, the Falls will h^ goi^e. 
The question is simple; but wivere aire you going to draw tAe line 
as to amount to be taken? 

Mr. Garnssr, Getteri^l, I did not know until Mr. Coomr re^d it 
into the record that your demrtiiienl was considei^ing tne cmdetlon 
from the scenic viewpoint. There are four propositions beilig con- 
sideneiQU The firi^ Question is, Will Congress taJse any ai^tioA to 
goirern the ticking or this watev or let the treaty stand as the law i 
The second proposition is, i£ we dSf^ Shall we permit on; the Attt^ca^ 
side mo}:e diverting of wate^r thani is^oooitemplftted nwie^ the. IRwton 
Acti The third is whether wie shrill; permit power to be trans^iitte^ 
&om) the Canadian side in exoess of what is {flowed — 160,000 h^^rae* 
power. 

Gen. BixBY. Well. I should like to take. up the questions rather in 
the inverse qrdep. because I can answer them more quickly ii) that 
way. So far as tne importation of power is conceivied, the Bngpneec 
Department has no interest whatever, so far as I am able to diqoover. 
I have always considered that it was a questioa of pretecti^^A or 
tariff or both. It baa no value to us from an engineeriag point of 
viewb It is a question that would possibly come up under conoervnr 
tion. If we want to conserve power to the United l^atesi, there 
should not be any objection whateve» to importation of electricity; 
but the United States, through the War Department and Chief of 
Engineers, has watched that question simply because it was laid 
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dovB ia the BmriKHi Act, and as aoinfibody had to do it, the ScK)re- 
tazy 61 War did iL Now, we have tried to follow out the condi- 
tione oi the Burton Act, but it is eleeedin^y difficult for us to find 
out how much electricity is generated on the Canadian side, and* it is 
a question oi name difficulty to say how much they wonld send over 
the Niagara River if diere were more oablee ; and sucdi measurement 
is a piece of difficult work which the Eoffineer Department is not 
specially interested in, but it is willing to do as well as it can at any 
time if Congress says so. We are willing to do it if Congress so 



Aa far as the importation oi powder is ctmoemed, the War Depart* 
ment hae no iufeeneet one way or Hm other as to where the electripity 
goea nor how much ot that power is moved in one direction or anr 
other, but there is a point about the power that we think somebody 
ou^t to look aftar, and thaA is, ia the inteoestB of oonaurvation, the 
United; States augbb to see thaib so muah of the surplus water m is 
allowad to be di^^ented should he made to develop all the pownr that 
it caa give aod^ therefore, il anybody ia going to take watav from the 
Falls te devalop pou^ei, thegr oughiik to use the entitle drop o| the 
ITaUa down to Laae Ontario, becaii^ every ft>ot oi drop meana that 
much, eatea piwver, ior if 1 foot gives 1 horsepower, 2^ leet will give 
2 hozeepower, and 10 feet wiU give 10 horsepower, and so oiii; and 
so I think the United States o^eht to select tne individuals who can 
get tlie moat work oat of it. Ym ou^ht to get some legislation on it 
somewfaere. 

Mjv* S^MMiUf. I thifih the lenslation in the Burton Act was fe« 
the pmrpoes. oi conlrolliag, aa lar as: it could be done by this Gov- 
ernment, the diversion on the Canadian side. If that limitation ia 
advanoed or revKwed^ it would to aeme extent appreciably diminish 
the stmuc appeaiaooe of the FaUs ? 

Gen. BiZBY. Well, personally I do not know anything about thia 
except my own personal views; but I do not expect to see but a very 
isw yeais elapee befmie CadMtda wilt use every bit of water that it 
can tekie- and the United States will use every bit oi water that it 
can take; and if tiie Canadians have any trmble in exporting the 
power from Canada, I do not think it will be more than a few years 
beioie tboy will- be using it up at home. I think all this power will 
be used mv eieotririty, and ttua pluce of its use is not the oonoerji/ of 
the War Itepartotent, nor does it concern navigation. 

Mr. GbiBKBiL In other words, General, if we pass a law prohibit* 
inf that power from being utiKaed b^ American citizens, Canada will 
alfow it to be used on the Cftnedian side ? 

Gen. BasiVi Yes, sir. 

Mr. ScoAwr. Of course^ that is on the assumption that the Cana- 
dian Gevemmei^ wiU. not iaterfere? 

Oasa* BrxBT. Well, if they can not find capital at home they will 
use American capital. 

Md« SHAiff, I meaa for the preservation of the Falls f 

Gen. BixBY. Oh^ yea 

A MUMMBi You DMBtioned the fact thai this water should be used 
with greater or mocie potency to develop power? 

Gea. BiXBY. There are plants now on the American side that do 
not derive as much power as they can from the wat^ used by them. 
The Niagara Falls Hydmulic & Manuiacturing Co. dr<^ its water 
206 feet and gets every foot of work out of it. Now, the Canadian 
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Niagara Co. uses a drop of but 140 feet, the Electrical Devetepment 
Co. uses a drop of but 186 feet, etc., the Hydraulic Co. and the 
Ontario Co. get about 200 feet' drop out of that water, and some 
others only get 50. 

Mr. Garner. General, in that connection, your contention is that, 
in the interests of conservation, the companies taking the power on 
both sides should be required to get the greatest power out of the 
water being utilized? 

Gen. BixBY. Exactly. 

Mr. Garner. Now, I can see no way by which the American Con- 
fess can control the Canadian side, unless they control the importa- 
tion of power into the United States. We can not control it unless 
we say to the Canadian power companies, " You must comply with 
certain regulations" 

A Member. In utilization of the potency of the water. 

Gen. BixBY. Yes, sir. Well, I presume that some restrictive 
legislation as that might be found tnat would have that effect for 
a few ^ears, but it would not be for long, because even Canada is 
not going to throw away water power and dollars and cents for 
many years to come. I know if I had a dollar and one man could 

rit 10 per cent interest out of it and another man 20 and another 40 
would hunt up the man who would give me 40 per cent. Now, we 
can get from one and one-half to four times as much power out of 
this water by using the same arrangements as the Ifiagara Falls 
Hydraulic Co. and the Ontario Co. are using, and we can jget from 
one and one-half to four times as ipuch business and prom out of 
it as anybody else usins that power like the other companies with 
from 60 to 135 feet head. 

The Chairman. Gen. Bixby, have you any objection to Richard B. 
Watrous, secretary of the American Civic Association, asking you 
a few questions? ^ 

Gen. BixBY. Not at all. 

Mr. BiCHABD B. Watrous. The reason I have asked permission 
to ask a question now is because the General has touched upon the 
Question of usin^ more than the amount of water that is used, and in 
tnis report, which is a very admirable report, there is one very 
pointed statement to the effect that one of the American companies 
is wasting one-third of the head of the water it is permitted to use. 

As I understand it it is permitted to use 8,600 cubic feet, and a 
third of that would be 2,866 cubic feet That transferred into power 
and, using the figures of Congressman Simmons, multiplied by 20, 
would be 57.320 horsepower. Using the figures which we have been 
using it would mean 34,392 horsepower. We have listened to the 
statement to the effect that Buffalo is crying for more water power. 
Now, the question I desired to ask of Gen. Bixby is whether, when 
this report was made, this information was obtained from that par- 
ticular company? 

Gen. BixBT. I understand the company's plant is being changed. 

Mr. Watrous. Are there any late figures on it, Gtenerai? 

Gen. Bixby. There may be, but I am not posted on the late fiajures. 
All I know is that the changes are being made, and my remarks are 
only aimed at the pure theory of conservation, which it is our 
bounden duty to get at. 

Mr. Watrous. I understand that, but in this report there is a more 
definite statement, where the waste of a third is quoted, and that 
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is recommeDded to be changed. It seems to me that there is one of 
the very strongest arguments, because if they would use what thev 
are permitted to use they would supply a great additional demand. 

Mr. Garj^hr. In that connection, may I ^k whether or not under 
the Burton law you had any power to control the power plants? 

Gen. BtxBT. The award was laid down for us ana we were to watch 
its ezee&tion. 

Mr. Gaskbr. Then you had no power under the Burton Act to 
control their methods? 

Gen. BixBT. No, sir. 

Mr. Gabnxb. If you had that power you could have forced them to 
utilize the greatest amount of power? 

Gen. BixBT. Yes, sir ; practically. 

Mr. Bbown. May I ask the ^neral a question? General, where a 
company, like the Canadian Niagara Co., takes its water from below 
the crest of the Falls — ^we have all seen, I think, that when a com- 
pany takes it from above the crest the diversion tends to be unfavor- 
able to navigati<m? 

Gen. Bxsbt. Yes, sir. 

Mr. Bbown. Now, then, the Canadian Niagara Co. takes its water 
from below the crest? 

Gen. BixBT. Yes, sir. 

Mr. Brown. Therefore, we may find that the use of the lower head 
preserves navintion. Is that true? I mean, the company that takes 
water from below the crest would be a company that would not tend 
to injure navigation? 

Qtn. BixHT. The lower down the water is taken the less the in- 
jury would be to the navigation interests. 

Mr. BiiowN. Then, is it not true that the lower the head at wliich 
the water is used the less the tendency is to injure navigation i 

Gen. BiXBY. That is true in the case you mention. 

Mr* DiFBKxasRFSR. Now, General, these companies who are privi- 
leged to use this water, if they had consumed all that was in their 
power to consume, would it not have cheapened electricity ? If these 
companies who are privileged to use this power had used the maxi- 
mum capacity woula it not have given the people a cheaper power? 
In other words, hav^i't the laws of supply ana demand oeen defied 
in this case and the law of m<mopoly followed ? 

Gen. BiziHr. Probably if they had used the water at the greater 
head they would have made their electricity a little cheaper, but that 
is something I would not ordinarily inquire into. 

Mr. Shabp. All these power developments precede the Burton 
Act? 

Grcn. BixBY. They all precede the Burton Act, and the permits 
were iasued with a fair regard to the men who were developing the 
business. 

Mr. LsGABE. General, have you before you the amount of cubic 
feet that the Canadians are using ? 

Gen. BixBT. In June, 1911, the Canadians were using about 11.000 
cubic feet. 

Mr. Shaht. Twenty- four thousand ei^ht hundred. 

Gen. BiXBT. Col. Kicbe, in charge of the lake survey, made this 
report. 

Mr. Cooper. I observe on page 16 of that report, dated November 
30, 1908, reported to the Secretary of War January 30, 1909, a little 
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less than two. mootfis. later, and then hf <ibe PFesideot sent b> Oon- 

frees August 21, 1811 — I think that is t^e dav we ad^ourneid'r-the 
ecretaffv- of Wht sonfe ii to tfa^ President on that day; Now^ Greiir 
eral, I obeeuve on August 21 

Gen. BxxBw^ On Jamtairy 21, 1^00; sent to the Praaident Aagv^t 
18,1«U. 

Mr. CooPEB. That is over two years. I observe here-on; page 1)6 
that there is quite a criticiani of the plant theite^ I haya been) told 
by an electrician — I was told by him when I went through the vitmik — 
he said at that time that the machinery that was. aU ridit^ tnnae or 
foun yoam ago had' pffactioally baoome obaokta. Njow^ mere is. acnne 
very suggestive lansua^e on page 16^^ of thia repont. Tbece is a atite* 
ment in regard to tne l^iagara FaUb^Co. that would seera to indicate 
that that plant id not up to date, la tbat so ? 

Oan. BoiBr. I judge 8d» 

Mr. GooTKR. They do not gat more than two-thirds oA wha<i tbagr 
ought to get I 

Gen. BixBY. Well, if they could have gotton mora innds at the 
start, thev could have gotten a bigger development^ but thejr probably 
went as for as tbeir finances aUowad: 

The Chairman. Mr. Edward A. Wickes, president of the Niaflana 
Falls Power Co., desires to make a statement on this point. Inere 
being no objection he will pDOoeedL 

Mr. BlDWABD A. WiGiQHfli Wh^i these works wene pfojeoted omr 
first three dynamos produced more alternating current than was 
produced in the United States. We solved every problem that was 
presented, to us. The mea. whose advice we foilowed^ were lord 
Kelvin, Turretini, of Geneva ; Mr. Unwin, the dean of the Central 
Institute at London; Mascart, of France; and Coleman SellexB, of 
America. They were in. session for months. The plans that were 
followed were laid down by them and superintended here by the most 
eminent body of engineers that we oould get We fasKve^ made no 
error, and when I asked some engineers the other wi^ — tiief oante 
from Califomia-4iow inany managed to avoid trouble ihey said, 
'' Why, we copied your methods." Now I make this statement, beoanse 
'^ bad work " and '^ bad management " have beeoi suggested. There 
was never a tiane when our work halted for one moment for laek of 
money. We started with $2^000,600 and we now have $854§M,0iOO in 
it: and every step has been under the best advioe. I aur this ^at 
you might ]4li«y^ youisel^ from asking questions n>latiT« to ab- 
sence of knowledge. 

We installed and have majintained our works so. as to gel thet best 
efficiency, the most head, consistent with full regard for scenic beauty. 
If we had put our buildings lower down or at the Falls, we oould 
have used a higher head^ but, under the advioe of the best apttsts^ to 
avoid marring the scenery at the Falls, we placed our power bouse 
and works up riven, and carry the water from our wheels by a long 
underground tunnel — all at extra expense and with loss o£ head): but 
both tnese lossea were deliberately incurred so as to protect sbenic 
beauty. To discriminate against us now in the distribution of this 
proposed increase, because our head is lower than that, of' another 
company, is to penalize us for re^rding and to reward- otheea for 
disregarding the very object of this proposed legislation and ot tihe 
tQ)eatrf^--^the< fmo&msAimi of' scenic beauty. 
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6en. BixBT. We hare in our office no other thought tiian that 
mentioned by the last ^i»eak»r. Even in our last reports all "we are 
talking about Is how it might be dome with modern appliances and 
knowledge U> get everything that could be gotten out oi it. 

Mr. CooPBK. This officer says "All this is not intended as a criti- 
cism." That is all. 

Mr. Garner. General, you have been somewhat diverted. 

Mr. Sharp. Mr. Chairman, I move that the committ^ adjourn. 
It is evident that we can not conclude this bearing this session. 

The Ohairmak. Very well; we will now recess until 1 o'clock. 

Gen. Bmr. Mr. Chairman, I think that I can say all that is ex- 
pected of me in a very lew wdrds. One of the other que^lonsaslced 
was whether the 15,600 feet per second should be increased to 20,000 
cubic- foot seconds. So far as navigation and scenic beauty are con- 
oemed, I do not know of anything in mv office that shows that the 
increase would eeriously atfeet the two; the effect of the diversion of 
this 4,400 feet around the Falls would be pmctioally iniippreciiable. 
The second qnestion was 

Mr. Garner. Is any legislation necessary tinder the treaty? For 
instance, you have just answered that it would not alfect navigation 
or scenic beauty if the full amount under the treaty was taken from 
the otller side. 

Gen. Bi3bnr. Yes, sir. Our imderstanding in the Engineer Office 
has-been that there is nothing in the "Burton Act that would allow the 
Secfetttry of War to divide up that 4,400 cubic feet per second. The 
treaty grves 20,000 cubic feet as a limit, and nobody has been found 
m 'onr office who is willii^ to say which company the additional 
water is coming to; the ^oint commission says it is not its 'business, 
and BOtie of the secretaries will say that the law authorizes him to 
step in ; so nobody has a right to say who shall getit ; and any action 
we would take in the en|^neer department would be simply to report 
against sBybody tafcnag it. 

Mr. Garner. Then, as I understand you, We ihust either j^erpetu- 
ate this treaty or give the War Department Authority to revoke per- 
mitsl 

Gkm. Btar. Our «ffiee thinks that Congress must sby how that 
4,400 fidet is to be divided and who is going to divide it. !Row, a^ 
regards the increase iVom the old amount — ^up to ^,000 oh <?he 
Ameriouti side and ^6,000 on the Canadian i^ide-^^it has at least one 
go<^ pointy «nd that is that it does fix a limit on the Canadian side, 
whrt« no hmit wf» before. Whether that 56,000 Teet total diversion 
is ^ing to injure navi^ion or seriously injifre the Falls, is some- 
thing tbat lyar office thmks can be jndged from the data which we 
put into tills last report, which is being prints and which is dated 
m June, 1911, we think that report will give you gentlemen in Con- 
gnas all the h^ta so far as they can be put down on paper. One of 
the photctgraphs riiows the ccmtrast between the locte of the Horse- 
shoe Falls'on fliree occasions. At one of them the flow is about 60,000 
feet a second greater than it is at the other, and you can see the e^ect 
in the diffisrenoe betwieen the photographs. 

The Chairmak. How soon will Ihis last report be pirintedf 

Gen. Bixbt. We are looking for it every day. 

Mr. Gariver. Has it been sent to Congress ? 

Gen. Bixar. Oh, yes ; it has passed the proofreader. 
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Mr. Smith of New York. How do you account for a lowering 
of 9 inches on the Canadian side and 4 inches on the American side ? 

Gen. BixBT. It is due to the slope of the bed of the stream and to 
the way the water is taken out and to the shape of the Falls. 

Mr. DiFBNDEBFBB. The Falls are about 4 feet lower on one side ? 

Gen. BixBT. Yes, sir; and it is due to the force of the water and 
the way it is pumped out. 

Mr. Smith of New York. The photographs show an exposure of the 
crest line of the Horseshoe Falls. You made a suggestion by which 
the water could be spread out, thereby continuing the scenic beauty 
of the Falls. I wish you would explain that plan to the committee. 

Gen. BiZBY. It is always possible from an aigineering point of 
view, though sometimes expensive, to regulate the flow^ water in 
a rock-bed river like the Niagara River at that point We could 
construct sills for that part of the river in such a way as to stop the 

Present rapid retrofi;ression. We could make the water quite imiiorm. 
'hose things can be done, but they are, of course, very expensive. 
The best we can do is simply to get a little better appearance out of 
the Falls with a lesser quantity of water than we are getting to-day 
by correcting the irregularity of the flow at the borders ; but in such 
matters I always go back to my boyhood days when I went to the 
Kauterskill Falls. I suppose as a very small boy the Kauterskill 
looked large. But I went up there some years afterwards^ and if I 
would pav the owners so much they would turn the water on and let 
me see half as much water as I saw formerly. If I did not pa^, tiiey 
would not turn the water on. So it is simply a questicm of whero 
you will draw the line between no water-power development and the 
unaltered Falls, and a full water *power development and no Falls : 
and only Congress can draw that line with the cooperation of 
Canada. 

The Chaihman. I believe that answers the questions. 

Mr. Sharp. Mr. Chairman, I move that the committee rise. 

The Chairhan. Just a moment 

Gen. BixBY. I do not think of anything else that I care to say, 
except to repeat once more that the Engineer Department, of course^ 
iSnds a great deal of trouble and worry in supervising the water 
diversions and the water powers; but we probably hai^, iat the lake 
survey, as good an organized force as is needed to do the work, and 
so we can do the work ; and while we do not especially want it, we 
are not especially objecting to it. If Congress says that the War 
Department should do it, why, we shall expect to go right alons 
doing it and if the Congress says that the War Department shall 
not do it, and any joint national commission should be selected to 
do it, why, the commission will be sad and we will be happy. 
[Laughter.] 

The Chaibmak. Gen. Bixby. if you desire to submit, as a part 
of your remarks, any additional statement, the committee will be 

flaa to have you do it We hope at the next meeting Maj. Ladue will 
e here. 

Gen. Bixby. And we would be glad if you would put up these 
'little remarks into soniie diape so I can look them over. 

The CiT AIRMAN. That will be done. We are obliged to you. Gen. 
Bixby. 

I will say to those present that to-morrow the conmiittee will be 
obliged to take up the annual diplomatic and consular appropriation 
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bill, and hence we will adjourn this hearing until Thursday m<»rning 
at 10 o'clock. 

Whereupon the committee adjourned at 1.15 o'clock p. m. until 
Thursday morning at 10 o'clock a. m. 



COMHITTEE ON FOBEIGN AfFAIRS, 

House of Eepresentatives, 

January 18^ 1912. 

STATEMENT OF BOME 0. BKOWH, FOB NIAOABA FAILS POWEB 

GO. AHB CAHADIAH NIAOABA POWEB CO. 

The. Chaibhan. We will hear Mr. Brown this morning. Mr. 
Brown, will you state your name, your residence, and whom you rep- 
resent? 

Mr. EoME G. Bbown. I am from Minneapolis, Minn. I represent 
here the Niagara Falls Power Co. and the Canadian Niagara Power 
Co. 

Mr. DiFENDERFEB. Of wliich Mr. Wickes is president ? 

Mr. Brown. Of which Mr. Edward A. Wickes is president. Gen- 
tlemen, I appreciate the necessity of brevity in statements. I have 
tried to arran^ in as brief a way as possible certain matters for con- 
sideration which, I believe, are important for you to have in mind in 
regard to legislation in carrying out this treaty. In going over my 
summary I shall- be very glad to answer any questions mat I am 
capable of answering, but if you will be patient it may be that I 
shall anticipate your questions in presenting my statement. 

I will say that when I left Minnesota the thermometer was 40 
below zero, but since I came down here I have caught a cold, which, 
like some Congressmen, is not only both reactionary- and insurgent, 
but it is also progressive. [Laughter.] 

Gentlemen, the concrete question before you, as I understand iU 
is what shall be the nature of a legislative act under the treaty oi 
1909 to take the place of the Burton Act, so called. Now, in maKing 
up your minds upon the nature of that act you would have in mind, 
and wish to have in mind and consider, certain propositions. You 
would want to have in mind what, if any — I am not stating them 
now — ^what, if any, are or mav be tne legal rights of those who have 
made investments at the Falls. Even if you did not regard fully 
their legal rights, at least you would want to consider what, if any, 
might be the equities of those people who have made their invest- 
ments, 

Mr. DiFENDERFER. Who gave them tlieir legal rights? 

Mr. Brown. I am coming to that; I said" if any." You would 
also want to consider what rights and equities the people generally 
in the locality of the Falls and the general public, as represented by 
the National and State Governments, might have. Now, then, in 
order to have in mind what are — or, if you would not agree with 
me what might be claimed to be — the legal rights or the equities of 
the parties, as well as what might be the equities, right?, and inter- 
ests of the public, it has seemed to be necessar}- — it certainly might 
be helpful — ^to bring ourselves down to date by a brief summary of 
what nas taken place prior to this time; and let me give you the 
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summary. I will try not to be prolix, and some of the details at my 
argument I will hand to the reporter to be inserted as pett of my 
statement. 

No one will disagree with me when I say that the important inter- 
ests that we have to protect here are the interests of the American 
investors and of the American public, as paramount, from our view- 
point^ to the interests of the Canadian side. Now, way back in the 
nineties there were two interests — and I may say, gentlemen, that the 
interest of the hydraulic cotnpany and the Niagara Co. are not in 
conflict and not in dispute; their interests are sunilar. These two 
interests, prior to the passage of the Button Act in 1906 and in the 
nineties, acquired on the shores of the Niagara River and !Q)purte- 
nant to the Falls, certain real estate interests, and they became at that 
time riparian owners. I am going to be brief. They became riparian 
owners on the Niagara River at the point of the Falls. Their situa- 
tion then was this : 

The Niagara Co. above the Falls, the hydraulic companjr below 
them but above the Falls, and the State of New York at the iFalls — 
all had certain riparian interests under the law. The Niagara Co. 
acquired by grant from the hydraulic company below them, and 
from the State of New York at the Falls, the express griyit and 
privilege (and the law is that such riparian rights are severable and 
can be granted in whole or in part), they acquired the riparian rights 
to do certain things, to wit, this : To go ujpon their land above the 
Falls and construct their works, includmg tunnels through the 
hydraulic company's land and through the State's land, and tn^reby 
use, that is, divert water sufficient to develop 200,000 horsepower, 
and to discharge the same below the Falls. Now, then, not only 
from these granted rights, but from the law of riparian rights, tliese 
companies were at that time advised by their counsel (not myself* 
but I would have told them the same thing) that they had the legal 
right under the law of the land, under the law of the State of ^ew 
York, under the law of propertj^ right in this country, they had the 
l^al right that could not be disputed or invaded by any man or by 
any Government, to make their structures and enjoy their rights, 
subject to this one qualification : That they must see to it ttxat their 
diversions, whatever they might be, shoula not be such as uiireaaon- 
ably to interfere with the navigability of the Lakes or of ISTiagara 
River ; and if they did not cause such interference, then neither the 
Government of the United States nor of the State of New York 
had my right or authority to prevent them from going ahead witli 
their improvements and enjoying forever the beneficial use to which 
they were entitled under their riparian rights. 

Mr. Sharp. What, in your judgment, would the vested interests 
to which you refer — would there be any complaint on their part if 
the Burton Act was reenacted, rather than if the whole amount 
were used, as under the treaty ? 

Mr. Brown. I would say yes. Their vested-property rights would 
be interfered with. But I wish to say this: I am not here to argue 
to you against your right to legislate at all nor to try to cram down your 
throats what I think the law is. I am only trying to show you the 
circumstances under which these companies went ahead, and I want 
you to understand that what I shall urge upon you is to consider the 
equities of these companies, as they exist, under all the circumstances. 
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to have proper regard for their rights, at least their equities, in fix- 
ing the terms of the proposed statute. 

Mr. DiFENDERFEB. In a nutshell, then, vour contention is that thi^ 
committee has no right to enact anj law f 

Mr. Bhown. On that theory I think this committee has no right to 
enact any law. 

Mr. DiFEKOEBFEB. Has Congress, then, anv right to pass any law? 

Mr. Brown. I think Congress has a right to pass a law within 
certain limits. 

Mr. DiFENDEBFEB. That is what the committee would like to hear. 

Mr. liEGABE. You may not want to answer my question at this time, 
but just keep it in mind. Having these vested rights, if Congress 
should pass a law fixing rates would it not be retroactive ? 

Mr. Brown. I was not going to go into the matter of rates until 
later, but I think it would not properly be called " retroactive." If 
I understand the essence of your question I would say, in regard to 
rates, that it would not only be imwise for Congress to attempt to 
fix rates, but I think that such an attempt would be invalid and in^ 
effectual. That power so far as it exists oelongs to the State of New 
York. 

&Ir. Leg ARE. That answers my question. 

Mr. Brown. I have certain things that I want to follow along and 
draw conclu-sions from. 

Mr. Levy. Is it your contention that the riparian owners, by the 
purchase of the adjacent land, acquired the rignt to divert any water 
that they might desire to divert, with the consideration that the in- 
terests of navigation should not be interfered with, no matter what 
became of the Falls ? 

Mr. Brown. As purely a question of legal right, yes, sir; no mat- 
ter what became oi the Falls. Now, I am going to put into the rec- 
ord the summary of a 90-page argument on this point. 

The Chairman. The reporter will incorporate it in the record. 

Mr. Brown. I want this printed as my summary of the law at this 
point: 

LAW AS TO BIPAKIAN BIGHTS — LIMITATIONS OF FEDERAL CONTROL — ^LIMITATIONS OF 
STATE CONTBOL — PROPOSITIONS STATED AND LKADINO CASES CITED. 

Rules of law aa to Federal control, 

1. That the authority for Federal control of fresh navigable streams and 
waters in the United States, which at the same time defines and limits such con- 
trol, arises solely from that power which has been expressly reserved to the 
T-nited States by the Federal Constitution — the power to regulate commerce 
between the several States an«f foreign m. tlons. 

2. That this power of control was expressly reserved to the Federal Govern- 
ment by the States originally adopting the Federal Constitution and by all 
states since admitted under that Constitution; and» subject to this specific 
lower 80 reserved in the Federal Government, there has passed over to those 
States, upon their entry into the Union, all powers and Interest, whether of 
ownership or of control, now or formerly belonging to the Federal Government, 
in the beds and waters of such navigable streams, and the Federal Government 
Us since retained, and still retains, either as apiiiist any claim by a State 
or bj an fndividual riparian, or both, only the specific paramount right of con- 
trol for the specific and limited purpose of commerce — that is, of navigation. 
Moreover, this Federal power of control is purely a sovereign power of control 
for a spteified public use, and does not include, and can not be extended to, any 
element of a proprietary right or Interest, 
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3. Tlint. Hubject to this i)ure)y sovereiKn riglit of coutiol of uavlgatiou, all 
right, title, hiuI interest, soNerelgii aiid proprietary, belongs to the States or to 
individual riparian owners, or both; and it is not within the Federal authority 
or iK>wer, either judicial or legislative, to fix or determine, as between a Stale 
and an individual owner, the limitations between State and individual owner- 
ship or control of water lowers. The rights and obligatloiij?, as between a 
State and an individual owner, are flxe<l by the law of property as established 
by the decisions of the State supreme court in the State in question. This Inw 
of property, as so fixetl in any State, is, as to streams in that State, bindinje; 
upon the Federal Government and its Supreme Court. 

Rules of Inw (i» io SStntc control and as to vvistcd property rights of riparian 

owners, 

1. The title and imwer of control by the State over the beds and waters of 
navigable strei'ms are not In any degree proprietary in nature or extent. They 
are limited to a holding in trust ns a sovereign for the specific puriiose of pro- 
tecting a public use. to wit, navigation and certain allied public uses. 

2. The title and the power of the State are subject only to the Federal para- 
moinit iK)wor of control as established and defined as above demonstrnttHl. 
They are lindted also by the private proi)rietary right of the riparian as flxeil 
by the law of the State. 

3. The private riparian owner owns and retains all and the only proprietary 
title, right, and Interest, either to the beds and waters of such streams or to 
the usufruct thereof. He has the proiuietary right to the beneficial use of the 
flow of the waters in connection with the natural head and fall upon or oppo- 
site his riparian land and to the whole thereof; he has a proprlet«i*y right to 
utilize the bed and waters for the development of power and for the oi^eration 
of water-power plants. This right belongs to him jure naturiu — that Is, 
because It is a natural resource and right bolouging to and appurtenant to 
his riparian land and a part thereof. And this private proprietary right is 
subject only to the sovereign right of control by the Federal and State Govern- 
ments for the public use of navigation. 

4. As between the State and the riparian owner, the so^ereign power of con- 
trol of the former ends whore the proiu-ietary right of the latter begins; and 
the private right exists up to the point beyond which it would be inconsistent w^ith 
the specific and Undted public right. This private proprietary right of the 
riparian Is tlie same, whether the title to the bed of the stream, either below high 
water or below low-water mark, is said to be held by the State or by the 
riparian. The attempted distinction between the riparian rights, on the basis of 
the riparian's having a mere easement instead of a title, is, so fax as these 
questions are concerned, purely speculative. 

The above rules of law are established by the following lejidlng cases: 
Water Power Co. v. Water Board (168 U. S., 358-365) : Hobnrt i\ Hall (174 

Fed. Rep., 433) ; Hall v, Hobart (108 C. C. A. Rep., 348) ; United States t;. 

Chandler-Dunbar Co. (209 U. S., 447) ; People v. Mould (37 App. Div., 36, 39) ; 

People ex rel. Niagara Falls Hydraulic P. & M. Co. v. Smith (70 App. Dlv., 543; 

affirmed, 175 N. Y., 469) ; Niagara County I. & W. S. Co. r. College Heights L. 

Co. (Ill App. Dlv., 770, 772) ; Sweet v. City of Syracuse (129 N. Y., 335) ; Smith 

V, Rochester (92 N. Y., 474) ; Rumsey r. ltd. Co. (133 N. Y., 79) ; Brookhaven v 

Smith (188 N. Y., 74). 

See also decision of Wisconsin Supreme Court (Jan. 30, 1912) In State ex rel. 

Wassau Ry. Co. v, Bancroft (Atty. Gen., 134 N. W. Rep., 330). 

Mr. Brown. The Chandler-Dunbar case (209 U. S.) and the New 
York case of People v. Smith (70 App. Div.), above cited, expressly 
hold that the rules of law above stated apply as well to international- 
boundary streams as to other streams; and the case of People v. 
Smith expressly holds the riparian rights on the Niagara River at 
the Falls to be as above stated. These rules of property rights were 
relied upon by the owners of the power plants at Niagara Falls when 
they made their original investments and constructed their works 
with the capacities which have since l>een maintained. 

Such is a summary of the law upon this subject ; and it is so well 
settled that these rules of law are now recognized not only by the 
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Federal Supreme Court but by the highest courts of every State in 
which the common-law principles of riparian rights are recognized. 
This includes substantially all the States lying m whole or in part 
east of the Mississippi River. It does not include those far western 
States iwrhich never had any law of riparian rights, but where the law 
of prior occupation or prior appropriation prevails, such as Colo- 
rado. Cases xrom such States are not authority in either Minnesota 
or New York. The Federal courts recognize and enforce the law 
of property rights on these Questions according as they find the local 
law to have been established by the courts of the respective States; 
and the United States Supreme Court has so expressly held in 1G8 
U. S., 358, and other cases. So the B^ederal court would enforce 
riparian rights at Niagara Falls as such rights have been established 
by the New York courts. In passing 1 would say that the same 
rules of law prevail in Canada, the only difference l^etwecn the two 
<-OHUtries being that here vested property rights are, through the 
courts, protected under the Constitution against encroachments by 
the legislature of either the State or the Nation, while in Canada the 
Parliament can not be so restrained. 

ITie right that Congress has — now, gentlemen. I talked about this 
matter before the National" Waterways Commission the other day, 
and one of the gentlemen said : " That is merely your theory, isn't it, 
Mr. Brown ? " So much the less merely my theory, it is the state- 
ment of the law that has been made by the United States Supreme 
Court, and the courts have had this decision before them for years. 
I demonstrate this proposition as a rule of law, to wit: That the 
power that the Federal Government has over navigable streams is for 
the specific purpose of navigation ;" it cets that power expressly from 
the clause in the Constitution of the United States giving Congress 
the power to regulate commerce. It does not own the waters; it 
does not own the bed ; it has no proprietary interests ; it has only a 
right of control in its sovereign capacity lor a limited and specific 
purpose, to wit, for navigation. It is a power simply to prevent 
unreascHiable interference with navigation. That is the law. 

Now, then, every bit of interest in or power over these streams and 
their beds, except this limited right of the Federal Government (this 
ifc not my statement ; it is the statement of the United States Supreme 
Court — 168 U. S., 385), has passed to and is retained by either the 
State or individuals, or both, as the case may be ; it all belongs to one 
or the other; and if you want to find where the right of the State, 
New York, for instance, and the rights of the riparian owners begin 
and end the Federal Supreme Court says you shall go to the law of 
property rights of the State as shown by the State decisions. The 
Federal Government having reserved only the paramount power to 
control navigation, everything else base gone either to the State or 
to the riparian owners; and in the determination of how that which 
is left is or shall be divided between tlie two neither the Federal 
Government nor the Federal Supreme Court has anything to say. 

Consequently, we have this situation; that if we want to find out 
Avhat the riparian rights are in New York we go to the New York 
decisions. Under the law the Federal Government has no more 
iKj do with " scenic beauty " than it has to do with the color of my 
hair. 

Mr. DiFENDERFiau You haven't any. 
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Mr. Brown. That's right — ^neither hair nor scenic beauty. 
[Laughter.] 

Mr. Levy. Aside from this proposition of navigability, do you 
think it is affected as a boundary stream ? 

Mr. Bhown. That is incidental. There is one thing that is certain : 
If a thing can not affect the navigabilitv of a stream is can not affect 
the matter of boundary. The matter of boundary is not the question 
of there being water or there not being water. When the stream as 
such is the boundary, there international laws fixes the boundary 
at the thalweg, that is, the deep-water line, but in this case at Niagara 
Falls it is fixed at a certain Ime surveyed and described as any line. 
Suppose the river dried up, is not the boundary there just the same? 

Mr. Flood. Would not the Government have a right of control 
over it as a matter of public defense ? 

Mr. Brown. If so, then only to the extent that might be reasonably 
necessary for that purpose. 

Mr. Levy. Mr. Chairman, following up my question : If it should 
dry up it would stUl be a boundary, but do you think if Canada or 
the United States had no treaty as' to how much power could be di- 
verted and used — ^suppose that the United States or the State of New 
York should give to some power company the absolute right to divert 
the whole stream over there, don't you think it might bring up the 
discussion of rights? 

Mr. Brown. It probably would — the question of private rights, 
international rights, and the right of the United States or New York 
to attempt such a grant. 

Mr. DiFENDERFBR. How loug have you been the attorney for the 
companies you are representing here to-day? 

Mr. Brown. I will tell you frankly that as a direct attorney for 
these companies the first work I did was last fall ; but that is not the 
only experience I have had in these questions. 

Mr. DiFENDERFER. I would like to ask you why this question was 
not brought up in 1906? 

Mr. Brown. Let me say this : It was brought up, and you will read 
in the report of those hearings much mention of this subject ; in the 
mass of other matter, however, this question was too much lost 
sight of. 

Mr. Kendall. Then, you hold that if your company was deprived 
of the rig^ht to use that power, if there was any power to deprive you 
of that right, you could hold that power responsible ? 

Mr. Brown. Yes, sir; but we would not have to be compensated for 
it until we demanded compensation. We are not here demanding 
compensation, nor demanding at this time recognition of our full 
rights of diversion. We ask that, up to the treaty amounts, our rights 
be respected. Now, that being the law of New York, we find in the 
decision of the appellate division of the New York courts not onlj 
these propositions of law supported generally, but these proposi- 
tions laid down as to this very river at this very point; which de- 
cisions have been affirmed by the New York court of appeals. The 
principles that I have stated are reaffirmed, confirmed; that these 
companies — not va^ely some companies — but these companies by 
name acquired their rights to make these diversions by virtue of 
their riparian ownership, and that those are vested property rights. 
The question of their naked fee in the bed only going to high-water 
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mark does not affect that oonclusion, because the State of New York 
holds, not a proprietary interest in the fee, but only an interest 
in trost as a sovereign to protect navigation; and subject to that, 
their rights of uses of the waters in the river are just the same as 
if their fee extended to the middle ; and therefore these owners have 
these rights subject only to the right of the State of New York and 
the Federal Government to control navigation ; and they hold those 
ri^its as vested property rights. 

\Vhy, gentlemen, some time ago they had assessed one company in 
New York on the basis that it got its rights to the beneficial use 
of the water for power by virtue of its riparian rights and that com- 
pany said, ** No ; we donx get this by reason of our riparian rights, 
hut by virtue of a special privilege or franchise from the State, 
which" is not assessable"; but the highest courts of New York (70 
App. Div., 543; 175 N. i., 469) said: **No; you get it solely as a 
property right. It is part of your riparian rights." Now, gentlemen, 
the United States Supreme Court, in the case of another international 
boundary stream, has decided these questions the same way. (Note 
the Chandler-Dunbar case, on the Sault Ste. Marie, 209 U.' S., 447.) 
These cases are all cited in my summary of the law on this point. 
Gentlemen, I am not here to pound you upon the law, but simply to 
tell you what rights these companies relied upon. I say they knew 
what their riparian rights were. Also, out of abundance of precau- 
tion (not that they doubted their rights, but as investors they had to 
borrow money and doubly satisfy those who financed their enter- 
prise), they got patents and grants from the State of New York, 
DV conveyance and by legislative grants, which not onlv confirmed 
them in their riparian rights, which they claimed, but also gave to 
them such rights in the State Park lands next the Falls as were nec- 
essary to allow them to make a diversion by tunnels extending below 
the Falls. Relying then, gentlemen, upon these riparian rights and 
upon the rights acquired trom the State of New York, these people 
first had a series of investigations made before they started work. 
Mr. Garner. It is 12 oVlock, and I assume there are a number of 
gentlemen who want to get away. It is important to be on the floor 
of the House until wo get startecl. We can cret away by 1.80. 
The Chatrmak. We will let Mr. Brown finish. 
Mr. Leoare. Your companies applied to the Secretary of War for 
a permit subsequent to the enactment of the Burton law? 

Mr. Bro^^'n. T do not know whether they did or not, but 

Mr. Leoare. Well, you are operating now under a permit? 
Mr. Brown. Under this Burton law. However, the fact that we 
coniplied with that law does not change our legal rights. 
Mr. Leoare. And those permits are revocable. 
Mr. Garner. I imderstand your argument now is based iipon the 
conditictns existing before the Burton law was passed? 

Mr. Brown. Yes, sir. The position in which these parties were 
before the Burton law was passed; and I want to show you that 
these legal rights, or at least the equities of these companies based 
upon their legal rights, were intended to be regarded and protected 
by the treaty of 1909. 

But are you going to reftise to consider these equities any less than 
did the Burton Act? Or any less than did the treaty? Will you 
refuse, at least, to take into consideration the equities of the in- 
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Testers at the Falls? Are you going to insist on passing an act 
that is so inelastic that by its very inelasticity it will prevent the 
rights or equities of these companies from even being considered by 
the State or New York or the Secretary of War, or By anybody else 
who may have the power of distribution of this power ? 

Mr. Garner. This is a most interesting argument, because upon 
the legal rights and equities of these companies depends whether or 
not we shall determine how much shall be generated from Niagara 
Falls. 

The Chairman. The committee will now take a recess until 1 
o'clock. 

Whereupon, at 12 o'clock m., the committee took a recess until 
1 o'clock. 

AFTER RECESS. 

The committee met at 1 o'clock p. m. 

The Chairman. You can proceed, Mr. Brown. 

Mr. Rome G. Brown. Gentlemen, to resume, and in order to get 
the connections: I stated this morning that we were relying upon 
the law of riparian rights recognized as belonging to people in 
the situation in which the two American companies were — recog- 
nized, not only by the National Supreme Court, but by the legisla- 
ture and courts of the State of New York, the New York courts 
being, according to the decisions of our Federal Supreme Court, the 
courts which fix the rights of the riparian owner. 

That law gives to the riparian owner the right to the beneficial 
use of all the water power, subject only to the right of the State to 
control for navigation, and all those rights are subject to the para- 
mount right of the Federal Government — not plenary, not unlim- 
ited, not to make every prohibition, but, under the Constitution^ to 
control only so far as necessary to prevent unreasonable interference 
with the navigation of the river. 

Let me say here: I have put in for your reference a summary of 
a 90-page argument on these questions written a month ago. The 
full argument is too long to incorporate in this record, ana I have 
handed each member of this committee a copy of the complete argu- 
ment. That argument will convince any lawyer or layman that my 
conclusions are right. 

Relying upon that law of riparian rights and upon tho^e rights 
which were gotten from the State of New York, including the legis- 
lative grant to the Niagara Co., for instance, of the right to di- 
vert and use and have the beneficial use of water sufficient to make 
200,000 horsepower, the ^iagara Co. went ahead to make its con- 
struction. This was in the nineties. The Hydraulic Co. after- 
wards made its construction. Gentlemen, before the Niagara Co, 
started construction, what further did they do? Now, all this 
discussion is to show you what was the position of these parties in 
1906, when the Burton Act was passed; for you can not very well 
tell what you want to do with the Burton Act unless you get the 
situation at that time. Did this company go ahead and construct a 
200,000-horsepower plant, disregarding the consideration that they 
were subject to the rights of navigation? No, I know more par- 
ticularly about the Niagara Co. than the other company. They 
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hired outside engineers and made investigations running through 
four years to determine, so far as experts and engineers could deter- 
mine, what might be the effect of that development upon naviga- 
tion, which was really all they had to look out for. But they went 
further than the law reauired, and sent for these engineers to tell 
them what effect it would have upon the scenic beautv of the Falls; 
and not only that, gentlemen — not only the effect oi the diversion 
of water upon scenic beauty and upon navigability — ^but also what 
should be the effect upon the general landscape view : what structures 
would least mar the beauty of the landscape. They engaged the 
services of the best engineers and landscape artists in the world — T 
am speaking now particularly of the Niagara Co. — to determine 
not only the effect upon the scenic beauty of the diversion of the 
water itself, but also to determine how best to preserve the scenic 
beauty of the Falls by making their constructions, their general land- 
scape view, the best to conform with and the least to injure the 
natural scenic grandeur of the entire locality. They did all that 
before they turned a shovel of soil. 

They found th)«: That with the Hydraulic Co. using approxi- 
mately 9,500 cubic feet j)er second, the plan which they then had in 
view, and the Niagara Co. using 10,000 cubic feet per second, the 
navigability of the lake and river would not be affected at all, and 
tlie integrity of the river as a boundary stream would not be affected 
at all. Then the company's engineers, having investigated the ques- 
tion of tlie effect of the diversion upon scenic beauty, reported, say- 
ing: 

Thfs would not ni)i)rec!nMy affect the nvveamwo of tlie FnllH. 

The best landscape artists in the United States, after going over the 
matter at the request of the Niagara Co., said; 

Gentlemen, you have coiue to us. snying that, whatever your legal rlshta or 
lejfal obligation?, you desire (o uiako a stniciiiro for the beneficial use of tills 
water power which shall, so far as possible, be comiKitible with the general 
scenic praiideur of the Falls. If yon pnt the power htnise down here, it injures 
to some ex'ent the landscape. If you improve this way and sliorten the head- 
race or the tallrace. you make your structure so ninch more injurious to the 
landscape and scenic beauties: but If you will take your water up from this 
place, and then from your turbines carry it by a ImiuicI undei-ir round, you will 
thereby the least iwssible afTect the scenic arrandenr of ibe Kails. 

• That is wliat the engineers said. That is wliat the landscape 
artists said. "What did our ])eoi)lc do? (lenthnien, what are the 
facts? What did our people do? Why, our eii^iiu er said : 

That Is all right. The artists h.'xe a great eye for beauty, but they do not 
con.slder the sacrifice of water iH)wer. 

liet me remind vou thatMr. McKini and Mr. Millet were after- 
wards members of the national conunittee to investigate tliis very 
subject. The engineers said : 

Here you are going to lose, because yon Ciirry the witer ^oo far. l)ecause you 
don't pat the works down nenrer the crest: and iMH-anse you I'uve done this to 
preserve scenic beauty you will have io lose some of the head and fall yon 
would otherwise have. 

In other word.s, gentlemen, to cm tlie story short, in order to take 
the water around at such a distance from their works, as they were 
operating abo^e, and discharging below, in order to preserve the 
scenic grandeur of the Falls, they had to loso use of some of the 
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available head. And what is the result ? That out of a possible head 
of 190 or 200 feet the Niagara Co. from that time to tnis spends — 
wastes, as some say — 50 or 60 feet in order to get the water down and 
aroimd for the sole purpose of preserving scenic beauty; and they 
have only 140 instead of 190 feet, sneaking in round fieures. 

Why? Because they constructed in a method which at that time 
was, and ev^r since has been, the method of operation there which 
is most consistent with scenic beauty. That is what they did. That 
is what they were advised, and every single engineering and land- 
scape advice that was given by their engineers and artists has since 
been confirmed by every investigation of the United States Govern- 
ment survey, which investigations had not then been made. 

Under those circumstances they went ahead and made their con- 
struction; not to divert water to make their authorized amount 
200,000 horsepower, but approximately 100,000 horsepower. The 
Hydraulic Co. also constructed, not to the full capacity allowed and 
granted by the State of New York, but with a lesser capacity con- 
sistent with preserving scenic beauty. Gentlemen, let me recall right 
here — I attribute it to a misunderstanding, to a lack of knowledge of 
the history of this thing — ^that some person or seme member of this 
committee even, now says — or that even Gen. Bixby says — that if 
further diversion of water is allowed it should be allowed to the com- 
panies in position to get the most horsepower out of every cubic foot 
of water. Why ? When the whole basis of this thing is to preserve 
scenic beauty ? Gentlemen, the Niagara Co. has, mainly for the pur- 
pose of protecting scenic beauty, built its plant so that it can only 
get 140 out of 190 feet available head. You, in legislating to carry 
out the provisions of a treaty which was entered into solely for the 
purpose of protecting scenic grandeur are asked to take the water 
which we say belongs to us, in equity at least if not in law, and dis- 
tribute it to somebody else who is operating or to somebody else who 
will construct and operate, comparatively regardless of scenic beauty. 

Our very sacrifice for the cause of scenic beauty, our regard for the 
very thing which was the object of this treaty, is made the basis of 
discriminating against us and in favor of those who were more 
selfish and less patriotic than we. Right here note that Gen. Bixby 
qualifies his statement by saying that his advice for any such discrim- 
ination is purely from a technical engineering viewpoint, without, 
reference to the question of scenic beauty. He protests that consid- 
ering everything, including the equities of the Niagara Falls Power 
Co., he would not urge any company to be preferred over them. His 
department in their official report (S. Doc. No. 105, p. 16) says that 
an allowance to that company to divert an amount sufficient properly 
to operate their plant to the limit of its present capacity "may be 
regarded as a simple act of justice." Again, after reviewing the his- 
tory of the Niagara Falls Power Co. construction, its regard for 
scenic beauty, and the fact that it had installed to the capacity of 
100,000 horsepower (one-half of its right under its grant) and the 
fact that the 8,600 limit under the Burton Act was not sufficient to 
run its plant as installed and operated before that act was passed, the 
same report says (p. 139) : 

The desirability, as well as tlie jupti<e. of ii mending tlie Burton Act so 
as to permit the Niagara Falls Power C<>. to divert water to Ihe full capacity 
of Its railrace tunnel are plain. 
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In view of tbe iutiuiate beariiig of this investigation it]K>ii the liiterestp of 
the oompanj, and as an acknowledgment of the helpful cooperation of. the 
company, It is believed to be advisable to furnish the company with a copy 
of this report and permission to do so is requested. 

Under the circumstances stated, the American investors, the 
Xiagara Co. and the Hydraulic Co., prior to 1906 made, com- 
pleted, and operated their plants — the Niagara Co. to the ca- 
pacity which nas ever since oeen maintained; the Hydraulic Co. 
completing its installation, but, as I understand it, not at first 
operating to the full capacity; but neither of them ever installing 
or operating to the full amount authorized by tlieir riparian rights 
and by their grants from the State of New York. The Niagara Co. 
bad regard for scenic beauty. The question of scenic beauty having 
then been solved by their engineers, has also since been solved in 
the same way by the Government engineers. 

Then, after they had done that, somebody, along in 1904 or 1905, 
spread an epidemic of agitation throughout the country, and the re- 
sult was an injustice. It was an agitation that was based entirely 
upon disregard of the law, on ignorance and disregard of the facts, 
and let me say^ in some quarters, on misstatement of facts. The 
result was that tliere came a feeling in Congress that scenic grandeur 
was in danger and that further diversions should be restrained. 
Therefore, the Burton Act was passed, and it was passed upon this 
basis — as shown, not only in its terms, but also in the proceedings 
that led up to its passage — that these people upon the American 
side, having made these investments,' under the circumstances I 
have stated, their rights, at least to a certain extent, gentlemen, 
should be regarded first. 

With this explanation, gentlemen, I appeal to you. The people, 
through you as tlieir representatives, are supposed to have a regard 
for property rights and for investments macle in reliance upon prop- 
erty rights. IJi^on the Canadian side investments were made, and 
there was an arrangement made upon the Canadian side with these 
different companies of which the substantial effect was, that half of 
the power that was produced upon that side should be reserved for 
use m Canada. The installations that had been made on the Cana- 
dian side did not exceed the amount of 3G.000, as fixed by the treaty 
later, but they were planned for about that anioimt. Just before the 
Burton Act was passed these facts were found : That on the American 
side the plant of the Niagara Co. had been installed with a capacity 
of about 10,000 cubic feet per second, but at one particular time it 
was found that that particular c(jmpany was getting along with 
about 8,600 cubic feet per second. It was found that that 8,^00 cubic 
feet per second, assuming the use to have been an average use. with 
other amounts then actually used, made up ir),()00, and that with 
those amounts they could probabl}^ run along for a year or two. 
So the Burton Act fixed 15,600 as a total limit and 8.600 as the limit 
for any one consumer. It was also thought that if too wide per- 
mission for transmission to this side was given to Canada it would 
encourage diversions on the Canadian side, and that, therefore, that 
would have to be restricted, and thereby further lielp scenic beauty. 
They made the restriction of importation 160,000 horsepower, which 
is equivalent to the use of about 10,000 cubic feet a second. The 
Burton Act provided for the negotiation of the treaty. That act of 
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1906 was intended only as a modus vivendi until all questions could 
be investigated . and settled by the Government engineers and a 
treaty negotiated fixing the limits of diversion, not temporarily on 
the basis of rough estimate, but permanently on the basis of demon- 
stration. The Burton Act was the best guess that could be made at 
the time it was passed. Its effect, however, was that what should 
have been 20,000 was made 15,600 (the total diversion on this side) 
and what should have been 10,000 was made 8,600 (the limit to one 
consumer). The companies submitted, at a loss, but because it was 
supposed to be temporary. The United States engineer tells you 
that both of these companies have observed the limits and obeyed 
that act right along although it took four years before the treaty 
was promulgated. Every single finding of the engineers and of the 
landscape artists of this company, upon the basis of which thev had 
constructed their works, was found by the Government engineers 
and artists to be right ; that with the total diversion of 20,000 feet 
there was no effect upon navigation or upon the river as a boundary 
stream, and that there was no appreciable injury to scttiic grandeur. 
Upon the basis of those facts so found, the two countries — Senator 
Elihu Root acting for this country and Ambassador Bryce for Great 
Britain — made the treatv of 1909. 

What did the treaty clo? The very purpose of the treaty was to 
promote scenic grandeur. It says (Art. V) : 

It Is the desire of both parties to accomplish this object Nvith the least i)ossit)le 
injury to investments which linvy already been made In the constroction of 
power plants on the United States side of the river nniler grants of anthority 
from the State of New York or on the Canadian side of the river under license 
autliorized by the Dominion of Canada and the Province of Ontario. 

The " object " was the limitation of the diversion of waters to pro- 
tect scenic grandeur. The representatives of these two nations found 
upon investigation these facts to be true: That under all the cir- 
cumstances the total diversion of 56,000 cubic feet per second was 
not too large — that that amount, under all the circumstances, consider- 
ing the amount that was being taken by the Chicago Drainage Canal 
Co., was about the proper amount. They further found that the 
two users upon the American side who had made their investments 
should have at least 20.000 cubic feet per second — ^that is, 10,000 for 
the Niagara Co., 9,500 for the Hydraulic Co., and 500 for another 
company. 

Mr. (lARNER. Who fifave them that assurance? 

Mr. Brown. It was given them by the facts reported by the Gov- 
ernment engiueers and International Waterways Commission. It 
was also found that the hydraulic company had brought their plant 
up to the contemplated capacity and that in order to operate it on an 
economical basis it would require about 9,500 cubic feet. You take 
the 6,500 that the hydraulic companv had had under the Burton Act 
and add 3,000 to that and it makes 9,500. You take the 8,600 allowed 
the Niagara company under the Burton Act and add to it to the 1,400 
and it makes 10,000; there is just the difference between the 15,600 
in the Burton Act and the treaty amount of 20.000. That was one 
of the main considerations of making it 20,000 on. this side. It was 
the main consideration of fixing it down as low as 20,000, because up 
to that point it was considered that these companies had not only 
their legal rights, but they had equities. This treaty was made in 
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190^ and promulgated in 1910. Nobody ever supposed or claimed 
that the Burton Act was intended as anything more than a temporary 
measure to govern for the three years necessary to get the iniorma* 
tion for the oasis of a treaty and to make the treaty. 

Then after this treaty was made, these companies came in and 
asked for their rights under the treaty. Several joint resolutions 
were introduced and amendments were proposed to bring them in 
line with the treaty, but, on account of a mix-up that alwavs occurs 
when full hearings are not had, the Burton Act has simply been car- 
ried along; and, although the treaty (which was contemplated by 
the Burton Act to take the place of the temporary provisions of that 
act) has been made, the Burton Act is still the statute that controls 
these limitations. As a precautionary measure the Burton Act cast 
every doubt against the investor. But you now have a treaty made 
upon investigations which show the results as I have stated; and 
the proposition now before you is : Wliat sort of a statute are you 
mng to enact to carry out that treaty ? 

Mr. DiTENDERFER. You have referred to the Hydraulic Power Co. 
I? that known also as the Schoellkopf Co. ? 

Mr. Brow^x. Yes, sir. 

Mr. DiFENDERFER. Is it not true that they have an open canal 
through which they create their power? 

Mr. Brown. I understand that is true. 

Mr. DrFENDBRFER, My reason for asking that was to know whether 
it would add to the scenic beauty of Niagara Falls to have an open 
canal. 

Mr. Brown. I wish you would discuss that with the Hydraulic 
people. I represent the Niagara Co. We have no connection or 
a^eement with the Hydraulic Co., but both know the scientific fact 
that, in order to operate economically imder present installations, 
we need 1,400 cubic feet per second more and they need 3,000 cubic 
feet per second more. We would have no conflict with them on this 
question. If you should leave this question to these two companies 
we would agree. 

Mr. DiFENDBHFER. No doubt. 

Mr. Brown. Don't make an act so inelastic that although these 
companies could come together you would have put it out of their 
power, or of anybody for them, to make a proper division, and ex- 
clude the Niagara Co. without even a chance to present its claims. 

Mr. Garner. You speak about the posible inelasticity of the pro- 
posed act. Suppose we should go ahead and give you the full power 
that vou are entitled to under the treatv: vou would then come in 
with an additional claim, no doubt, that you had vested interests 
and could take all the power. What, then, about the inelasticitv of 
the act? 

Mr. Brown. Let me call your attention to that. Our works 
(speaking for the Niagara company, which is now limited to a diver- 
sion of 8,600 feet per second), from a time long before the Burton 
Act was introduced, have been maintainexl with their present capac- 
it}'--a capacity well within our legal and equitable rights. For that 
opacity 10,000 feet is not a maximum but a moderate amount, 
^e have not, since the Burton Act, increased our capacity for the 
piirpose of creating a use for the extra amount that we ask for. 
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Gentlemen, we do not ask you to put into this act that we should 
have control of this 4,400 feet more, nor any part of it, because we say 
that is a detail which you don't want to go into. On the other hana, 
while not making it so specific as that, we don't want you to make 
an act so inelastic that we can not go before a proper tribunal and 
have our equities, at least, considered. 

Mr. Garner. But would it be elastic if we let the Burton Act pass 
out of existence and then give you a new act allowing you the use 
of the entire power? 

Mr. Brown. If the proposed act makes any limitations, then, under 
the circumstances which have been here shown to exist and which noiv 
appear in the United States survey reports, it seems to me that the 
limitations of the act should be the same as the limitations of the 
treaty. 

Mr. Garner. It would be inelastic, then, if it were coequal with 
the terms of the treaty ; there would not be any change at all. 

Mr. Brown. I see your point. We don't ask to receive all the 
extra amount. We want, at least, that we should have a chance to be 
considered in the distribution. There is no doubt that this extra 4,400 
feet should be allowed. Now, then, whether it shall be to some new 
industry or the Niagara Co. in part or alone or the Hydraulic 
Co. in part or alone, who shall get it, and in what proportions, 
I say that question should be left, we will say, for instance, to the 
Secretary of War to determine, after a hearing. By the express 
terms of the act he should be allowed to take into consideration the 
legal rights and the equities of the present investors, whatever he 
shall find them to be, and also, of course, the interests of the public 
and all interests. I would like to come down to the question of what 
the proposed act should provide. 

The Chairman. Come down to the legislation before the com- 
mittee. 

Mr. Brown. The legislation before you, it seems to me, gentlemen, 
should, in the first place, add 4,400 feet more, so as to make 20,000 
feet the total limit on the American side. That is the first proposi- 
tion. Why? Bec'ause it has been shown by the reports of these sur- 
veys and stated to you orally on Tuesday by Gen. Bixby as his con- 
clusion that that would not have any effect upon navigation, nor upon 
the stream as a boundary line, nor even upon the scenic beauty of the 
falls. It would have no effect — hardly measurable, much less per- 
ceptible, on the American Falls. 

Mr. Garner. Would it be possible for the 4,400 cubic feet extra to 
become the property or right of any other company besides the two 
that are now operating? 

Mr. Brown. You ask me my present opinion as a pure matter of 
law? 

Mr. Garner. Yes. 

Mr. Brown. I say frankly, no. Gentlemen, don't misunderstand 
me. I am only stating that upon which we depended when we made 
our investment. I am simply reminding you that we had good 
ground to believe it ; that we acted upon that belief, and that we were 
right; and upon the strength of that I appeal to your sense of justice 
to consider our equities. 

Mr. Garner. I only ask for information. 
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The Chaibman. If this committee should vest the power in the 
Secretary of War or the Public Service Commission of rf ew York to 
dispose of this water for power, either one of those agencies can dis* 
pose of it to whom it desires ? 

Mr. Brown. You mean they would have the legal right to do it — 
^ve it all to some one else and ignore us ? 
The Chaxrman. Ye%; you can put it that wav. 
Mr. Brown. As a matter of law, I don't think they would. 
The Chairman. What would you do if they did ? 
Mr. Brown. That I can not tell. I know what I would advise. 
[Laughter.] One thing is sure. Before the power is allotted I 
would ask for a hearing, and I would so before the commission of 
New York, or before* the Secretary of War, whichever has the say, 
and knowing the fact that our equities could be considered, I would 
rely upon the faith that before we got through we would impress 
those gentlemen with what is right and fair in the matter. 

The Chairman. Have you considered the fact that the Secretary 
of War can revoke your permit? 
Mr. Brown. The terms of the act so provide; yes, sir. 
Mr. GAitNES. Before you go from the other proposition, you made 
a suggestion as to what the provisions of the bill should be, which 
would be virtually a direction that your companies be given this 
additional amount? 
Mr. Brown. ^Not necessarily. 

Mr. GARNER. Yes; but if the bill should provide that they shall 
take into consideration your legal and equitable rights — ^if a bill con- 
tained that kind Of a clause, and if I were Secretary of War, I should 
feel that Congress directed me to give preference to those rights over 
those of any newcomers ; T^hercas if you left that out, you could still 
appeal to this commission or to the Secretary of War in an argument 
\ised upon your legal and equitable rights ? 

Mr. Brown. You see, I wouldn't appeal to men's favor nor to 
prejudice ; I say again we are not here holding the law over you as a 
threat. I would say to the authority having the power of disposal, 
"Here are our rights under the law. It is your duty to consider 
them. In view of all the circumstances^ it is fair that the Niagara 
Co. should be given 1,400 of this 4,400 feet ; the Hydraulic Co. can 
speak for itselx." Instead, for instance, of giving it, in terms, back 
to the State of New York, who have already in advance given it to 
us, it is more equitable to leave it open, so we may be considered. If 
the permit were expressly confined to those utilizing the highest head, 
they might have to give it to some man who comes up here with a 
$36,000^000 proposition (on paper) which is only an in futuro dream, 
and who says,' " Until we get our scheme financed, we want to tie up 
tiie use of this extra power and prevent its use by those who have 
already made investments on the faith that they would be allowed 
enough to operate at normal capacity." 

Mr. 6arn%r. You could do that very easily, Mr. Brown, if the 
Secretary of War should direct it as he sees best, because otherwise 
it would be an expression of Congress as to what its views were in 
the premises. 

Mr. Brown. In general, I agree with you. Now, the point is this : 
It is impracticable for Congress to determine in advance the exact 
limits, conditions, or grantees of these permits; but you can deter- 
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mine the general policy and leave the details to somebody else, so that 
a proper and equitable distribution can be mad%. 

Mr. Garxer. And it would be more elastic if we did not compel 
the Secretary of War to take into consideration the legal and equita- 
ble rights 

Mr. Brown. I beg your pardon ; I think I intended to state that 
the proposed act may be too elastic and that it may be too inelastic. 
Is it ho reflection on Congress that, when it leaves a discretion to a 
certain department or a certain commission, it shall say to that de- 
partment or commission: " Not exclusively, but besides other things, 
you shall, in reaching your conclusion, take into consideration tne 
vested property rights under the law and equities, whatever you shall 
find them to be." Wliy, gentlemen, that seems to be doing only what 
the Burton Act did (although inaccurately) and what this country 
did (but more accurately) in its convention with Great Britain, each 
country being represented by its most prominent lawyer and citizen. 
Why should you now, in an act to give effect to that treaty, be less 
considerate oi equities and property rights than is the treaty itself? 
Less considerate than even the Burton Act? 

Mr. Dtfenderfer. If we were to grant this extra amount of power 
to two of those companies, wouldn't the Niagara Falls Power Co. be 
the principal beneficiary, in view of the fact that the Hydraulic 
Power Co. is very limited in point of production and distribution? 

Mr. Brown. Now, as I understand the situation, there is no mem- 
ber of this committee but knows — and I think we can take Gen. 
Bixby's word for it — ^there is no worry that these companies will not 
have a market for all the power they can get. They heed all the extra 
power allowed under this treaty. Four thousand four hundred more 
will put us where we can operate our plants economically ; 1,400 feet 
puts the Niagara company in proper condition ; 3,000, the hydraulic 
company. 

Mr. LsoARE. Who do I understand fixes the amount of water now 
being used by each company f 

Mr. Brown. The Secretary of War. 

Mr. Legar£. The Secretary of War fixes how much water you shall 
use and thd other company shall use? 

Mr. Browk. Yes, sir; now, I stated the general conclusions as to 
the eflFect upon navigability, upon the river as a boundary stream, 
and upon tne scenic beauty, as stated in the reports, made by this 
4^400 feet. I have a short statement from the United States En- 

fineers' Reports (S. Doc. No. 105 and H. Doc, No. 246), which 
wish to go into the record at this point. 
The Chairman. Yes; put them in the record. 
Mr. Brown. It is as follows : 

EFFECT ON NAVIGABLE CAPACITY OP BIVER AND LAKE. 

The reports sliow that the only diversions that need be considefed with refer- 
ence to this topic are those made above the upper cascade of the rapids in the 
so-called Chippewa-Grass Island pool ; that is to say, the diversions of the two 
American companies and that of the Ontario Power Co. The diversions made 
by the Canadian Niagara Power Co. and the Electrical Development Co. being 
below the upper cascade can not possibly affect the level of the navigable por- 
tions of the river or of Lake Erie, (H. Doc. No. 246, 62d Cong. 2d session, 
p. 11.) 
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The present permitted diversion from the Chippewu-ivrass Island pool, as- 
sumed to be 19,350 cubic feet per second. Is stated to lower the level of Lake 
Erie 0.07 feet, or about fourth-fifths of 1 Inch. (S. Doc. No. 105, p. 12.) Mnj. 
Keller states categorically that this diversion '* will not injure nor interfere 
¥rith the navigable capacity of the Niagara River." (S. Doc. No. 105. p. 12.) 
The effect upon the navigable capacity of the river of further diversions is stated 
on page 51 in a table showing the effect of each 10,000 cubic feet iwr second ad- 
ditional diverted from this ik)oI. The- effect at Lake Kric for each 10.000 cubic 
feet p^r second diverted is stated to be 0.04 foot. The nmxlnunn diversion now 
proposed from the Chippewa-Grass IsJand i)ooi is about 32.000 cubic feet i)er 
second (20,000 on the American side of the river and 12,000 by the Ontario 
Power Co.) ; that is to say, 12,750 cubic feet i)er second in addition to the 
amount stated in the rei)ort as the amount now permissible. This additional 
12,750 cubic feet per second, therefore, will cause a loweriuc: of Lake Krie of 
0.05 foot, or about three-fifths of 1 inch. 

These predicted loweriugs at the head of the river, mensured in fractious of 
an inch, are quite negligible in comparison with the >ariatlons of lake level due 
to nature, which swing through a range of 14 feet. (S. Doc. No. 105, p. 24.) 

Xow, Gen. Bixby stated to this committee, on Tuesday, the fact — 
and it is a self-evident fact — that the full amount of diversion al- 
lowed on the Canadian side will surely be made within two or three 
years, whether transmission to this side is allowed or not. The ques- 
tion, then, which interests this committee is as to the effect upon 
navigabilit-T caused by allowing an extra 4,400 cubic feet per second 
on this side. That extra diversion would manifestly cause a differ- 
ence of levels of Lake Erie of only about one-fifth of an inch. It 
therefore is manifest that this extra diversion can not affect naviga- 
bility. 

Indeed, Gen. Bixby stated to this committee that the diversion of 
the full amounts fixed by treaty on both sides of the river would not 
appreciably affect navigation. 

FFFECT UPON THE INTEGRITY OB PROPER VOLUME OF NIAG.\RA RIVI R AS A BOUNDARY 

STREAM. 

The reix>rts umke it quite clear (S. l>oc. No. 105, p. 1.3) that no cU versions 
that have ever been proposed wilJ injuriously affect the river in this regard, 
(See also H. Doc. No. 24(5, p. 12.) 

The report of the United States engineers, made aftei' most careful 
investigation, shoTVs therefore that the diversion of the full amounts 
faed by the treaty would have no appreciable effect upon the 
navigability of the stream or of Lake Erie and no effect upon these 
waters as tJoundary streams. 

It remains to consider the results present and prospective upon the 
scenic beauty of the Falls. 

As to the American Falls, both the reports of 1908 and 1911 show 
that the diversions are such that " it is doubtful whether the diversion 
would be appreciable" and "these changes can not be considered as 
important." (S. Doc. No. 105, p. 14; H. Doc. Xo. 24(), p. 12.) 

Again, the only material question hero now is as to the effect upon 
the scenic beauty of the extra diversion of 4,400 cubic feet per second 
on the American side, for Congress can not limit and the Canadian 
Government will not limit the amount of the diversions upon the 
Canadian side below the treaty amounts. Figuring from the data 
which is given by the United States engineers in Senate Document 
No. 105, page 53, and House Document No. 240, page 13, and Senate 
Document No. 105, page 51, a diversion of 4,400 cubic feet i>er second 
on the American side would have the following effect : 

At the crest of the American Falls, less than one-eighth inch. 
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At the Goat Island end of the Horseshoe Falls, approximately nine- 
sixteenths inch. 

At the Canadian end of the Horseshoe Fall, less than 1^^ inches- 

At Lake Erie, approximately one-fifth inch. 

These quantities are evidently insignificant, and with reference to 
tlie effect of the diversion of an extra 4,400 cubic feet per second 
Gen. Bixby on Tuesday stated to this committee that the diversioxi 
of that extra quantity "would have, no appreciable effect upon either 
the American Falls or upon the Horseshoe Falls. 

Therefore, the diversion, over which Congress is assuming control, 
for the preservation of the scenic grandeur — ^that is, the diversions up 
to the treaty amount upon this side of the river, and especially the 
additional amount of 4,400 now asked to bring the American diver- 
sion up to the treaty amount, can have no appreciable effect upon 
the scenic granduer of either the American Falls or the Canadian 
Falls. 

So I say, gentlemen, so far as this 4,400 feet is concerned, it should 
be granted to somebody. In other words, the limit of 15,600 feet 
total diversion upon the American side which is fixed by the Burton 
Act should be extended to 20,000, as provided by the treaty. 

Mr. Garner. That could be effected by changing the figures in the 
Burton Act. 

Mr. Brown. Sure; certainly; I could make that change and other 
changes very easily. [Laughter.] 

Now, gentlemen, let us examine the other propositions. The first 
(already discussed) is to raise that restriction which now deprives 
everybody, individuals and the public, of the use of 4,400 cubic feet 
of water per second. The second is to do away with tne prohibition 
upon the transmission of power from Canada. The limitation is no^v 
160,000 horsepower. Mr. Watrous made the statement or inference 
here the other day that of the 160,000 horsepower allowed to be im- 
ported from Canada under the Burton Act they are now permitting 
only 110,000.. Now, gentlemen, I have those figures; and this will be 
the third insertion I wish to make. It is as f oflows : 

The following permits for diversion have been operative since 
August, 1907 (H. Doc. No. 246, p. 13) : 

Cubic feet 
per second. 

Niagara FaUs Power Co . ." 8,600 

Niagara FaUs HydrauHc Power & Machinery Co. (now Hydraulic Power 

Co.) 6,600 

Lockport Hydraulic Co, 50O 

Total 15,600 

These figures are maximums. 

By the same report the following have been the permits for trans- 
mission from Canada since August, 1907 : 

Horsepower. 

Canadian Niagara Power Co. to Niagara Falls Power Co 52, 500 

Electrical Development Co. to certain companies 46,000 

Ontario Power Co. to Niagara L. & O. P. Co 60,000 

Total w — 158, 600 

The same report (H. Doc. No. 246, p. 15) shows that the transmis- 
sion permit from the Canadian Niagara Power Co. and from the 
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Ontario Power Co. was practically all transmitted, the 52,500 allowed 
from the Canadian company being fully transmitted, and about five- 
sixths of the amount permitted to the Ontario Co. of the 46,000 
permitted from the Electrical Developing Co. only 10,000 has been 
ased. This is because of temporary conditions. 

Mr. Garker. The total authorized importation is 160,000 horse- 
power? 

Mr. Brown. Yes; and the total amount actually permitted is 
158,500. 

Mr. Garn£r. The total amount actually transmitted is how much? 

Mr. Brown. The maximum in June, 1911, was 110,000, the differ- 
ence being because the electrical company does not use all theirs; but 
that does not give the other companies the right to import more. 

Mr. Garner. I assume those permits are revocable? 

Mr. Brown. Yes, sir. 

The Chairman. In a nutshell; as I understand it, you are in favor 
of utilizing the additional power we are entitled to under the treaty; 
secondly, you are in favor of removing any restrictions upon the 
importation of power from Canada ; third, we would like to know, 
now, which of these two bills you prefer — ^the Smith bill or the 
Simmons bill? 

Mr. Brown. I would like to finish certain points. We are in favor 
of lifting these restrictions, from the stanapoint of business men. 
When Gen. Bixby spoke to you Tuesday he said : " Gentlemen, the 
treaty between these two countries allows 36,000 cubic feet diversion 
upon the Canadian side" (now these are not his exact words, but it. 
is the substance of them). "If you think that by prohibiting the 
Importation of Canadian power you are going to do anything that is 
directly or indirectly to protect scenic beauty, you are mistaken, be- 
cause it is not ^oing to have the effect in the end of diminishing what 
would otherwise be the actual diversion on the Canadian side." 
Somebody asked the question, " How long — ^five or ten years? " " No, 
gentlemen," he replied, " I say if you don't take this restriction off 
within two or three years, they are going to use every bit of that 
power on the Canadian side." 

Mr. DiFENDERFER. Where? 

Mr. Brown. On the Canadian side. There are industries in Buf- 
falo and on this side which can not be run by electricity economi- 
cally, because they can not get this power that would be developed 
on the Canadian side. There is great demand on this side for more 
power. Industries would immediately take up this power if it is 
found that the policy of the American Government is to refrain 
from restriction on importation. They can only import about half 
of that power, because they have practically agreed to save half of 
that for the Canadian side. 

Mr. DiFENDERFER. You Say that power is likely to be used to its 
limit within the next few years? 

Mr. Brown. I said that Gen. Bixby said it would be within two 
or three years, and anyone who knows conditions up there knows he 
is correct. 

Mr. DiFENDERFER. For the very reason, as I have stated befoi-e, 
that they can get that power for 12, while on our side the minimum 
is 29. 

28305—12 5 
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Mr. Brown. Those figures are not correct, but I was going to 
speak about the rates in a moment. And right here, would it not be 
a strange thing for a legislative body to come in and interfere in the 
matter of rates between the consumer and the producer when there 
is no demand for interference? The only cry irom the present and 
prospective consumers is for more power at the same rates. Have 
you heard any substantial complaint of inequity or inequality or in- 
justice on the American side? 

Mr. DiFENDERFER. It IS quitc evident that there is a discrimination. 

Mr. Brown. Isn't the man who is taking the power and paying 
for it the man to kick? And is it not strange that this rate question 
is not troubling him, but is troubling only outside agitators? The 
rate question in Buffalo is not an economic question ; it is simply one 
of politics. 

Mr. DiFENDERFER. If you take the evidence of the counsel of the 
city of Buffalo, it looks to me as if it would take $35,000 to make the 
kick. 

Mr. Brown. Wait a minute. The city of Buffalo has devoted 
$86,000 to have the rates investigated. Is that right? 

Mr. DiFENDERFER. That is right— to appease the kickers. 

Mr. Brown. Now, gentlemen, when anybody makes a complaint 
the party that asks the change has to show the proper facts. And 
isn't that true before a commission or before a court or before any 
judicial body? Isn't that true? If somebody says that in the city 
of Buffalo the rates are high they know it requires an investigation, 
and it is long and it is expensive; and then there is that other awful 
item — lawyers' bills. 

Mr. DiFENDERFER. Yes, sir; that is an item. 

Mr. Brown. And they have to be paid — at least they have to be 
incurred. [Laughter.] 

Mr. DiFENDERFER. I am glad you make that distinction. 

Mr. Bartholdt. I should like to ask a few questions. I want to 
ask for my own information and satisfaction. 

Mr. Brown. You see, I have been drawn off on this question of 
rates. I am coming to the conclusion that the Congress should not 
trouble itself about rates. 

The Chairman. In regard to rates, the Public Service Conmiission 
of New York can fix them if there is any complaint? 

Mr. Brown. Certainly, sir. 

Mr. Barthouot. I am concerned only in the beauty of the Falls. 
I regard it as the greatest asset of the people of Buffalo ; I regard it 
a very poor investment to detract from it. 

Mr. Cooper. Would you amend that bv saving " the people of the 
world?" 

Mr. Bartholdt. Yes, sir. 

Mr. Cooper. At manv places in Europe Niagara Falls is the first 
thing they ask about — " Have you seen the Falls? " 

Mr. BarthoijDt. Now, I want to ask this question. Mr. Brown, 
the only excuse for the Burton bill was to prevent detraction from 
the Falls — from the scenic beautv of the Falls? 

Mr. Brown. To protect the scenic grandeur. 

Mr. Bartholdt. Precisely. Now, was the question, in connection 
with the treaty between Canada and the United States, of limita- 
tion, as fixed in the treaty, considered as satisfactorily answering 
all possible doubts as to detraction from scenic beauty? 
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Mr. Bbown. Certainly ; yes. 

Mr. Bartholot. And also to the extent that the treaty finding 
were made after very careful investigations by the (jovemment engi- 
neers and the National Waterways Commission, and the question of 
international 

Mr. Brown. Yes; all those were considered by those who made 
the treaty. 

Mr. Garner. Doctor, Mr. Brown went over that before you 
came in. 

Mr. Bartholdt. Now, is there any law on the statute books of the 
United States to preserve the beauty of Niagara Falls? 

The Chairman. Nothing but the treaty. 

Mr. Bartholdt. So that the jurisdiction of Congress is only with 
re^rd to navigation, and the other is all sentimentl 

The Chairman. Yes. 

Mr. Legare. I understood Gen. Bixby to say it would be imper- 
ceptible. 

Mr. Bartholdt. We are naturally interested in preserving the 
beauty of the Canadian side as well as the American side. 

Mr. Brown. So far as the 4,400 feet is concerned, it is practically 
imperceptible in the length of the Falls. If you take the entire 
amount of diversion, you nave only 4 inches less depth on the Ameri- 
can side of the Horseshoe Falls and 9 inches less on the Canadian 
side. 

Mr. Bartholdt. But Gen. Bixby said that amount would be total! 

The Chairman. That is on the Horseshoe Falls side. 

Mr. Brown. But remember this thing. The United States has 

Sower only to protect the American side. When the two countries 
ave got together and said that Canada may take 36,000 and we 
may take 20,000 feet, is there any reason why we should say : " You 
Canadians over there are not doing anything to protect scenic 
grandeur; we will take care of that by refraining from exercising 
our privilege under the treaty and by restricting importation to 
our side, so as to force industrial development on your side at the 
eipense of American interests which are now ready to use the 
power." We know the Canadian companies are going to take the 
36,000 feet. We know that it can not hurt in any degree that is 
sensible to the eye. Now, the extra amount on this side is 4,400 feet* 
and the Canadians have only to add 15,000 to get their allotted 
amount. Are we going to hang back until they utilize their last 
foot and lose this vast power forever? Is it wise, gentlemen, when 
the Canadians are going to divert their entire 36,000 feet and when 
the whole amount is, for all practical purposes, not sensibly injurious 
to scenic beauty? 

Now, gentlemen, while I am more than willing to answer all your 
inquiries as best I can, your questions often anticipate points which 
I have in mind to cover later and thereby cause diversions, which, 
in this instance, I frankly admit are injurious; they injure the con- 
tinuity, and hence the scenic beauty, as well as the boundary lines, of 
ny argument. [Laughter.] Now, before I come to the questions 
of rates, I wish to emphasize further the objections to any restriction 
npon importation. It is clear, from what has been shown, that dis- 
couragement of importation can not serve any public interest. It 
can not help to preserve navigation, nor any boundary line, nor help 
military deiense, nor help to preserve scenic beauty. On the contrary, 
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it is positively repugnant to both our public and private interests. 
That country will permanently enjoy the advantage of this as yet 
unused power which first preempts it by actual use. The next year 
or two is to decide this question and the decision depends upan the 
fact of whether you continue provisions prohibitive or restrictive of 
importation. It is clear, then, that any such restrictions are bad 
policy. Even from an American viewpoint alone, the interests of this 
country and of the people of the State of New York demand that 
we should get hold of this power as quickly as possible. But there 
are other objections which are conclusive against any attempted re- 
striction or prohibition by act of Congress. I refer to the legal ob- 
jections. This special and localized prohibition which is suggested 
IS arbitrary and unreasonable. It does not treat all citizens alike in 
regard to the same subject matter. It is a special restriction im- 
posed for the mere purpose of asserting the power of restriction. 
There is no demand for it, there is no need for it. No one appears 
here to advocate it, except the representative of that association of 
self-appointed guardians of a theory prevalent 8 or 10 years ago, 
but which theory has been exploded by the careful surveys and reports 
of the War Department; and the Chief of Engineers now tells you 
that if this restriction is not removed immediately this country will 
lose forever the use of this power, and that such restriction will not, 
in any degree, limit the total diversion at the Falls. 

But, what is even more important, any prohibition of or restriction 
upon importation is contrary to the spirit and terms of the treaty 
of 1909, by which this count i*y and Great Britain agreed upon the 
limitations to be allowed by either country with respect to the use of 
power at Niagara. All these questions, including that of importa- 
tion, were discussed and passed upon. It was decided that it was 
neither necessary nor expedient to restrict importation, and such 
restrictions were omitted from the treaty. That treaty spoke the 
promise and policy of each countrv to the other. Each country said 
to the other that Canada might divert 36,000 feet; that we might 
divert 20,000 feet per second, and with those amounts as a maximum 
each country might fix limits on its own side, but that in every other 
respect the rights and privileges and opportunities of each country 
should be left free. The idea was that the Canadians could use their 
36,000 feet to supply a demand wherever they might find it; and the 
American market was in mind. By a prohibition or restriction upon 
importation of power from Canada to this side we assert the right 
not only to control amounts of diversion upon this side but also upon 
the Canadian side. We deprive the Canadian investors of the market 
with reference to which the treaty was made. For Congress, after 
the treaty, to attempt to control or restrict the intended use by the 
Canadians to their share of the total diversions allowed (as by restrict- 
ing importation) is not keeping good faith with the other party to 
tide treaty. It is an invasion of the rights of Canada and of tlie 
Canadian investors, contrary to the treaty. 

Developments and construction proceeded upon the Canadian side 
on the theory that the demand for power on the American side mi^ht 
be freely supplied by Canadian investors^ This proposed legislation 
is for the purpose of carrying out the treaty provisions, to give effect 
to the treaty in so far as legislation is required. Importation should 
be free, therefore, not only because it is wise and consistent with the 
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treaty, but also because any prohibition or i-estriction upon importa- 
tion would be repugnant to the spirit and terms of that treaty. 

Mr. Cooper. Mr. Brown, I oon't want to "divert" you, but I 
would like to have your opinion as a lawyer, if you are willing to ffive 
it to this committee as such^ as to the power of Congress to regulate 
rates. I ani sure that (]^uestion is going to be discussed in the House, 
and, realizing your ability as a lawyer, I would like very much to get 
your opinion. 

Mf. Browx. Now, I want to stick a pin right there, because that is 
my very next proposition. 

Mr. CooFEB. I am glad to hear that 

Mr. Bbowk. You mean a regulation of rates in connection with a 
restriction upon importation or upon the use of the extra 4,400 ? 

Mr. CooPEB. In both instances. 

Mr. Bbown. Well, let us take importation. I say the importation 
restrictions should be removed, and there should be nothing said 
about tariff, rates, tolls, or other restrictions. That is a legal and 
business like proposition. Now, in this instance you could not justify 
I charge on the ground of a tariff. Congress can not say that pota- 
toes brought over the boundary line at one place should be subject 
to a charge to which the same goods brought over the same line at 
a point 100 miles away would not be subject. The control of the 
tariff is not an arbitrary one. 

Now, " toll " comes out of something of ownership. Now, no 
lawyer would say that either the United States Government or the 
States owned the waters. Nobody owns the waters; the riparian 
owner does not own it; he owns the use of it, the right to use it; 
the Government does not own the waters, but it has only the right 
to prevent unreasonable interference with navigation. There is no 
basis for any charge based on Government or btate ownership. 

Mr. Difenderfer said the other day: "Aren't they going to pay 
for this water that we are giving them ? " Why, as a lawyer, I would 
say : " In the first place, you don't own the water. In the next 
place, you don't give it to them." Why? Because the right to its 
use belongs to the riparian owners. Neither the Government nor 
the State of New York has anv ownership of the water itself, and 
neither could impose a toll or charge for its use. 

Xext. can the (Jovemment of the United States regulate the rates? 
I say, " No," for two reasons : In the first place the United States 
has no power to regulate rates within the State of New York. That 
power can not be based on any power to regulate scenic beauty, even 
if the latter power existed in Congress. But it does not. If the Gov- 
ernment of the United States has the right to regulate the waters 
at Niagara to protect scenic l)eauty — much more, if it has a right to 
prohibit on the ground of preservation of scenic beauty — then every 
water power upon a navigable stream in the Ignited States, every 
waterfall, which proportionate to its size and character has value 
as a feature of the landscape, can be prevented from beins^ used for 
water power on the ground of preservation of scenic beauty. 

Mr. CooPEB. Has the United States any right to prevent importa- 
tion of power from Canada ? 
The Chaikmax. Well, it has done so. 
Mr. Cooper. I am speaking about right?. 
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Mr. Brown. That is a tariff question. It is a commerce question. 
We say " Yes," if it is general. But do you suppose this is the 
only locality where power is being imported? 

Mr. Cooper. No; out it would seem to me that they would have 
the right also to name the conditions under which they shall grant 
the permit. 

Mr. Brown. Has the Congress of the United States a right to say- 
that Jim Jones shall not, at the town of Smithville, on the line, bring 
across daily 10 barrels of potatoes to this side of the line? 

Mr. Cooper. That is not a parallel case. 

Mr. Brown. But that is what they are doing here. Now, if you 
have a general law which applies to all people equally, then it be- 
comes a tariff proposition. Uentlemen, I am not trying to ram that 
proposition down your throats, but I am simply trying to tell you 
to pass that for a moment and listen to the equities of the question. 

Mr. Cooper. Suppose in passing a statute of that kind just the 
naked law would provide for the regulation and there would not be 
in the statute any statement of the motives of the legislator, whether 
it was for scenic beauty or whether it was a matter of discretion in 
carrying out its power under the commerce clause. Courts don't in- 
quire into the motive; if the law is constitutional it stands. 

Mr. Brown. I would not say " Yes " unqualifiedly. I would say 
they hesitate to do so, but when thev find a ground which is ap- 
parently unconstitutional and illegal t'hey set it aside. 

Mr. Cooper. If, on the other hand, the law is not on its face ab- 
surd and ridiculous, but could be fairly interpreted as carrying out 
the commerce clause, or navigation, the court will sustain it upon 
this proposition : That a law shall not be set aside unless it is uncon- 
stitutional beyond a reasonable doubt? 

Mr. Brown. Yes, sir; that is the tendency un<ier the law. Now, 
then, you and I won't differ on that; but notice how I want to ap- 
peal to your sense of fairness and right, and I am not hypocritical. 
The Burton Act upon its face shows that it was an act by the United 
States Government to protect scenic beauty. The treaty upon its 
face and by the terms in which it was drawn says it was made solely 
with reference to scenic beauty. That act and that treaty were frank 
in expiessing their objects. The engineers of the United States have 
told you that there is no practical ground why you should legislate 
on the ground of protecting navigability or boundary streams, and 
the only ground anyone e^•er claims here is scenic beauty. Indeed, 
the only purpose of this proposed act is to carry out the treaty. 
Now, if I should hear a gentleman on the other side of the argimient 
say to you : " Mr. Cooper, the Burton Act was not sharp and shrewd 
enough. As a matter of fact, there was no ground of legislation ex- 
cept to protect scenic beauty, but they gave this awav on the face 
of the act. Then, when they came to the treaty, they fell down, too. 
There was no sufficient ground, in law or in fact, based on scenic 
beauty ; but they gave themselves away. Now, beat them. Get up a 
law that will enable us to get something that is in fact unconstitu- 
tional, but which may be made to appear to the courts as otherwise, 
by concealing its effect and object." If anyone should tell you that, 
I should say that he is not honest and he has asked you to do some- 
thing that IS not honest ; and I don't believe that this committee of 
Congress will recommend to the House to do what no man who is 
not dishonest would do. Am I clear? 
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Mr. Cooper. You are pretty pointed, though. 

Mr. Brown. Absolutely, now, I did not mean anything personal. 
I appreciate the fact that you were merely speculating about possi- 
bilities. 

Mr. Cooper. That is all right, but I had in mind the tax on State 
banks, to get revenue and for other purposes; but on the face of it it 
was unconstitutional and the motive of the legislator was for the 
purpose of smashing the State banks. On the other hand, take the 
oleomargarine law, and the preamble of it. Everybody could see it 
was not for revenue; it was simply to make it very embarrassing 
for the oleomargarine people to do business and to compel them to 
stAte what their article is. Now, then. Congress passed a law — no, 
two laws, and thev were attacked and went to the Supreme Court. 
The arguments of counsel were that the motives of the legislator 
were unconstitutional. The court said they did not have the right 
to consider the motives, and so they sustained them both. So in tnis 
particular case, if we should pass a statute and leave out the mention 
of scenic beauty and control that, in the exercise of our discretion 
under the powers granted by the Constitution, would it be uncon- 
stitutional? 

Mr. Brown. I can not tell what the result would be, but I hope 
mighty well it would be declared unconstitutional. 

But why this seeming anxiety at times to get around the consti- 
tutional barriers which are intended to protect property rights? 
Why, in Canada, where there are no constitutional limitations to 
legislation, and where Parliament may, if it chooses, diminish and 
even destroy private property rights and investments, and where 
the courts have not the power to declare a legislative act invalid, once 
it should be seen that the effect of any proposed legislation was to 
take away such rights, especially after m vestments made, no com- 
mittee of Parliament, nor Parliament itself, would consider it with 
favor for a moment. But here in this country we have express con- 
stitutional prohibitions against legislation, the enforcement of which 
Viould impair contracts or injure or destroy property rights, or dis- 
criminate between citizens of the same class, and we nave a judiciary 
whose privilege and duty are to see to it that no legislation. State 
or National, which is repugnant to such express prohibitions shall 
be enforced. Why, then, should we, before a committee of our 
national Congress, be "trying to solve the puzzle of how Congress 
might do something indirectly which it is confessedly not within its 
powers to do directly? Why this anxiety, disclosed before a body 
of men here who are sworn to protect the Constitution and laws of 
this Nation, and property rights established under those laws, to get 
around the Constitution and the courts in order to legislate against 
or regardless of vested property rights ? And this, too, with refer- 
ence to the rights of investors who do not ask for the protection of 
their full legal rights, but only to the extent of about one-half — that 
is, to the extent that investments and installations have alreadv been 
made! Indeed, they do not ask you in this proposed legislation ex- 
pressly to protect even that remnant of their right. We ask only 
that you shall not so legislate as, in terms, to prevent a fair con- 
sideration of our rights and equities in connection with the distribu- 
tion of this water power. May I close, please ? 

The Chairman. Yes, Mr. Brown; and I trust you will be allowed 
to proceed. 
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Mr. Legabe. I do not understand you to contend that we are with- 
out authority to prohibit the importation of power? 

Mr. Bbown. I would not say that, if it is general. 

Mr. Legabe. Now, then, the other question that was asked you : If 
we have the power to prohibit importation, why have we not the 
power to put restrictions upon it? 1 am asking you this question 
because we want to be in a position to answer questions in the House. 

Mr. Bbown. Now, 1 have not investigated these questions much, 
but my opinion as a lawyer is that, with general importation restric- 
tions, proper conditions may be attached ; but, taking the facts of the 
case here, the only purpose could be to protect scenic beauty, and the 
restriction on importation is a special and local one. But, ^ntlemen, 
even at that, we, the Niagara company, say this: That if you will 
only leave the rates to the State commission or the proper body in 
New York and give us a chance to be heard, the question will be 
decided on the facts, which you can not sift out here, and our equities 
and rights will have a chance to be preserved. Now, ^ntlemen, give 
us some chance of relief, if we shall show we are entitled to it, and 
place the limit of diversion allowed to any one company at 10,000 
instead of 8.600. There should be no restriction upon importation. 
More than tnat, the amount fixed by the treaty is not a diversion of 
20,000 cubic feet in any one second ; it is a diversion by the day at the 
rate of 20,000 feet per second. Do you see the diflference ? 

A Membeb. a good deal. 

Mr. Bbown. Suppose the 20,000 feet were all granted to one com- 
pany. Under the Burton Act provisions that company could only 
divert for any one second that amount, although the average for the 
day was much less. 

You know how factories are run ; you know what the peak of the 
load is in one day. You know this : That, so far as aifecting Lake 
Erie and the river for scenic beauty, the variation of two or three 
hours can not at the end of the day have any practical effect. The 
treaty says that the diversions shall be " not exceeding a daily diver- 
sion at the rate of 20,000 cubic feet per second." The present permits 
are granted on the assumption that it is a limit of 20,000 feet in any 
one second. So far as it affects these other conditions of general 
public interest, it does not amount to anything, but it does hamper 
the efficient use of the power plants. 

Mr. CooPEB. Now, suppose you only took 40,000 a second for half 
a day, and the other half of the day you shut up ; what would be the 
average ? 

Mr. Bbown. The largest part of this power is 24-hour power. 

Mr. Babton. Most of it. 

Mr. Bbown. Mills and factories to-day do not shut up in the night- 
time ; they are working all the time. They work longer hours where 
they can get more and cheaper power; but it happens that about 6 
or 6 o'clock the peak of the load comes up — only slightly in this case. 
But the treaty provisions are in daily diversions at the rate of 20,000 
cubic feet per second. 

May I suggest that the act should substantially contain what is 
contained in this proviso, which reads as follows : 

That In fulfillment of the purposes of Article V of said treaty the several 
amounts of water of the Niagara River within the State of New York above 
the Falls which may be diverted under the said act or under permits of the 
Secretary of War in pursuance thereof shall be limited only so that the total 
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diversioD within the State of New York of the waters of said river above the 
Falls of Niagara for power purposes shall not exceed in the aggregate a daily 
diversion at the rate of 20,000 cubic feet of water p^ second, and that the Sec- 
retary of War shall have authority frc«i time to time to grant revocable permits 
for such daily diversion In several amounts not exceeding in the aggregate said 
20,000 cubic feet p^ second, nor to any one individual company or corporation, 
as aforesaid, a maximum amount at the rate of 10,000 cubic feet per second ; 
snch grants to be made and continued only with due regard to the rights of 
the State of New York and its grantees iu said waters of said river, and so 
that no monopoly shall be thereby created or continued : And provided further, 
That the quantity of electrical power which may by permits be allowed to be 
transmitted from the Dominion of Canada into the United States may and 
shall be any and all of the power by s:iid treaty authorized to be develoi)ed 
within the Province of Ontario from said waters of said river that shall not 
be used or be required for use in the Dominion of Canada. 

And may I ask also to put in a statement by Mr. Philip P. Barton 
and Mr. Egbert, which is substantially a summary of the principal 
points contained in Senate Document No. 105 and House Document 
Xo. 246 — a summary for convenience — and ask that it be printed and 
made a part of the record ? 

The Chairman. Let it be printed. 

Mr. Bkown. And this is drawn up bv Mr. Francis Lynde Stetson, 
of New York, a director and stockholder of this company. Some 
time ago he wrote these five or six pages, which show the righteous- 
ness ox scHne of these provisions just suggested. Might I ask that 
they be put in the record? 

The Chairman. Yes ; it will be printed, Mr. Brown. 

Mr. Brown. And, Mr. Chairman, may I ask this: If I think of 
anything else, may I put it in writing ana send it in and have it made 
part of my statement in the printed record ? 

The Chairman. Yes. 

The papers — Barton, Egbert, Stetson — offered and received into 
the record next follow : 

Summart of Reports Published in Senate Document No. 105, 
Sixty-second Congress, First Session, and in House Document 
No. 246, Sixty-second Congress, Second Session. 

(By Mr. P. P. Barton.) 

(1) So far as practical effect ii[)on the scenery and navigability of Niapnra 
RiTer is concerned, the question now before Congress, when properly stated, is 
shown by these reports to be small and insignlflcant. 

The question divides Itself into two parts : 

(1) Shall reatrletions on transmission of power from Canada into the United 
States be removed? 

(2) Shall limitation of diversion of water on the American side of the river 
be extended from 15,600 cubic feet per second to 20.000 cul)Ic feot i)or second? 

So far as permanent effect upon the river is concerned, it is ol)viously Im- 
niaterlal whether Congress answers the first question in the affirmative or iu 
the negative. By the terms of the treaty 36,000 cubic feet per second may be 
diverted on the Canadian side of the river, and vei7 soon that amount will be 
tliere diverted. Congress can not prevent this. Canada not only permits it, 
but by Government aid encourages and promotes it. All that Congress can do 
by restricting importation is to deprive American citizens of the beneficial use 
^^ power generated In Canada, which, if not utilized promptly In the United 
States, will be forever withdrawn by Canada. Five years ago it was estimated 
that a market for 50,000 horseiwwer would be found in Canada within trans- 
ttilwion distance of Niagara upon completion of transmission lines (Hydro- 
Mlec. Power Com. Ist Report, 1906, p. 7) ; to-day, with transmission lines not 
yet completed, the Province of Ontario is using nearly 90,000 horsepower 
from Niagara, and yet the markets estimated In 1906 are not half supplied. 
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As Canada surely will use Its entire quota of diversion, it is evident that froiu 
the point of view of effect on the river the question of restricting importatior^ 
of power may be eliminated from the discussion. 

To determine the practical effect on the river of its answer to the secoocl 
I>art of the question, Congress must ascertain the results of a diversion ot 
4,400 cubic feet per second from the Chippawa-Grass Island pool. The reports 
indicate these results with the utmost exactness. 

In Senate Document No. 105, page 58, the lowering of the crest of the Ameri- 
can Pall for 5,600 cubic feet per second diverted from above the uppermost 
cascade Is stated to be twelve one-thousandths foot. A diversion of 4,400 cut>lc 
feet per second, therefore, would result in a lowering of not more than 

0.012X4400 

— QQQQ — =0.00943 ft. =0.113 in., or less than i of an inch. . 

In House Document No. 246, page 13, the lowering at Terrapin Point is stated to 
be eleven one-hundredths foot and at the Canadian end of the Horseshoe Falls 
to be twenty-seven one-hundredths foot for each 10,000 cubic feet per second 
diverted. A diversion of 4,400 cubic feet per second accordingly would produce 
at Terrapin Point a lowering not more than 

^•^^^^^ =0.0484 ft.=0.5808 in.=approxiniately {'& of an inch, 

J.UUUU 

and at the Canadian end of the Horseshoe Falls a lowering not more than 

27X4400 

j^j^jQQ =0.11SS ft.=1.4256 in., or less than li^ in. 

In Senate Document No. 105, page 51, the lowering at the head of the river 
(Lake Erie) is stated to be four one-hundredths foot for each 10,000 cubic feet 
per second diverted from above the upper cascade. A diversion of 4,400 cubic 
feet per second, therefore, would produce at Lake Erie a lowering of 

- * -^^^^1 =0.0176 ft. =0.2112 in., or approximately i of an inch. 

Recapitulating, we find that a diversion of 4,400 cubic feet per second is 

reported to have the following effects : 

Inches. 

At the crest of the Amorican Falls, less than i 

At the Goat Island end of the Horseshoe Falls, approximately -ft 

At the Canadian end of the Horseshoe Falls, less than lA 

At Lake Erie, approximately i 

These are the quantities, and the only quantities, that can be really affected 
by the legislation now before Congress. That they are utterly insignificant 
and negligible when contrasted with the Industrial benefit that will accrue to 
the country by permitting an additional diversion of 4,400 cubic feet i>er second 
and by removing restrictions on importation of power is made obvious by 
merely stating them. 

2. Effect on Navigabli: Capacity of Kiveb and Lake. 

The reports show that the only diversions that need be considered with 
reference to this topic are those made above the upper cascade of the Kapids 
in the so-called Chippawa-Grass Island pool; that is to say. the diversions of 
the two American companies and that of the Ontario Power Co. The diversions 
made by the Canadian Niagara Power Co. and the Electrical Development Co. 
being below the upper cascade can not possibly effect the level of the navigable 
portions of the river or of Lake Erie. (H. Doc. Ko. 246, 62d Cong., 2d sess., 
p. 11.) 

The present permitted diversion from the Chippawa-Grass Island pool as 
sumed to l>e 10.3D0 cnb'c foot per second is stated to lower the level of Lake 
Erie seven one-hundredths of a foot or about four-fifths of 1 Inch. (S. Doc. No. 
105, p. 12.) Maj. Keller states categorically that this diversion " will not injure 
nor Interfere with the navigable capacity of the Niagara River." (S. Doc 
No. 105, p. 12.) The effect upon the navigable capacity of the river of further 
diversions Is stated on page 51 in a table showing the effect of each 10,000 cubic 
feet per second additional diverted from this pool. The effect at Lake Eric for 
each 10,000 cubic feet per second diverted is stated to be four one-hundredths 
of a foot. The maximum diversion now proiwsed from the Chippawa-Grass 
Island pool is about 22,000 cubic feet per second (20,000 on the American side 
of the river and 12,000 by the Ontario Power Co.) ; that is to say, 12,750 cubic 
feet per second in addition to the amount stated in the reiwrt as the amount 
now permissible. This additional 12,750 cubic feet per second, therefore, will 
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cause a lowering of Lake Erie of five one-hundreths of a foot, or about three- 
fifths of 1 inch. 

These predicted lowerings at the head of the river measured in fractions of 
an inch are quite negligible In comparison with the variations of lalce level due 
to nature, which swing through a range of 14 feet (S. Doc. No. 105, p. 24.) 
The regulating device, which it is understood will be recommended by the Inter- 
national Waterways Commission to prevent Uie recurrence of low- water stages 
of Lake Erie due to nature, will obviously counteract completely any possible 
lowering of Lake Erie or of the navigable part of the river due to diversions 
at Niagara. (S. Doc. No. 105, p. 52. Int. Waterways Com., 7th progress rept., 
pp. T-^) 

3. Effect upon the Integrity ob Pbofeb Volume of Niagar.\ River as a 

BouNDABY Stream. 

The reports make it quite clear (S. Doc. No. 105, p. 13) that no diversions that 
ba\e ever bi*eu prop<^9ed will injnriouply affect the river in this roj?ard. (See 
also H. Doc. No. 246, p. 12. ) 

4. Effect on Scenic Grandeur. 

On this topic the report presents in confusing quantities measurements, de* 
diictions, diagrams, and photographs dcslj^ned to show not merely the effcH-ts 
of power diversions but also the far more dominant effects of other agencies 
upon the appearance of the Falls. Statements of fact are Interspersed with 
statements of opinion. It is easy for a cursory reader to Infer that aggregate 
effects due to several causes are mainly due to power diversions whose effect 
alone in reality is comparatively negligible. Separating out by themselves the 
fi^ires reported as the effect of present diversions, we find that a present di- 
version of 19,350 cubic feet per second above the upper cascade, together with 
the diversions made l)y the two Canadian plants with intakes below the upper 
cascade, are stated to result as follows ( S. Doc. No. 105, p. 14 ) : 

Inches. 
Lowering uf the crest of the American FtUls at Prosixjct Point, fifty-two 

one-tboiisandths of a foot equals f 

Lowering at Term pin Point, twenty-one one-hundredths of a foot equals 2^ 

Lowering at west end of Horseshoe Fall, seventy-two one-hundredtiis of a 

foot equals 8^ 

These figures are presented as statements of fact With these figures as a 
basis, Maj. Keller states his opinion (S. Doc. 105, p. 14) "that existing diver- 
sions haye already seriously interfered with and Injured the scenic grandeur 
of Niagara Falls at the Horseshoe." This statement is paraphrased in the 1009 
reix)rt of the Chief of Engineers (p. 940) in the widely quoted statement, "As 
a whole, the Falls have unquestionably been seriously injured by the diversions 
already made. Additional diversions now under way will add to the damage.'* 
It is evident that these statements of opinion have been influenced mainly by 
the effects reported at Terrapin Point and at the Canadian end of the Horseshoe 
Fall. The photographs of the American Fall show no sensible differences In 
appearance resulting from far greater variations in river discharge than are 
proposed under the treaty restrictions of diversion, and the reports explicitly 
state that at the American Fall changes are Inappreciable and unimportant. 
(H. B, Doc. 246, p. 12; S. Doc. 105, p. 14.) The most potent agency permanently 
affecting the ends of the Horseshoe Fall is the recession at the apex of the 
Horseshoe due to natural causes. The unwaterlng of the Canadian end of the 
crest of the Horseshoe Fall from this cause prior to any Canadian power 
diversions had progressed so far that in 1002 the Canadian park conmils- 
flloners caused ^X> feet of the former crest line at that time unwatered to be 
filled la for the purpose of imiiroving the scenic effect of the Horseshoe Fall by 
Q>bliterating certain thin streams which existed only at times of high water. 
Terrapin Point, owing to the continued recession of the Horseshoe, is approach- 
ing the same condition, and unless artificial means are provided for restoring 
the flow a part of the crest line In the vicinity of Goat Island in a few years 
will l>ecome dry, entirely irrespective of power diversions. With such condi- 
tions existing at the ends of the Horseshoe a very slight change in the regimen 
of the river from any cause produces perceptible effects at these points, but 
the proposition that the Falls as a whole are seriously injured by the com- 
paratively slight changes due to power diversion is one to which few fair-minded 
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persons wlio are familiar with the Falls will describe. Whatever fhe effec-ts 
from all causes may be, they may be offset, as pointed out by MaJ. Keller 
(p. 16), by placing a submerged weir in the bed of the river immediately above 
the Horseshoe Fall. 

The couclusions as to effect on sceuic grandeur, stated in the reports con- 
tained in Senate Document No. 105, must be regarded as superseded by the state- 
ments contained in the later report of Lieut. Col. Uich6, dated September 30, 39X1, 
and printed in House Document No. 246, Sixty-second Congress, second session. 
This report summarizes and brings down to date the earlier reports. Whetlior 
or not the figures that It contains are substantially confirmatory of the figures 
given in the earlier report, it is certain that the expressions of opinion are more 
guarded and less sensational. Thus Col. Richfi points out (H. Doc. 246, p. 13) 
that out of a total lowering of 20 Inches at the Canadian end of the Horseslioe 
Fall reported for 1911, more than 6 inches is due to natural recession at the 
apex of the Horseshoe since 1906 ; about 8 inches is due to i)ower diversions, 
and over 5 inches is due to deficiency in rainfall in the watershed supplying 
Lake Erie. The scenic effects of these aggregated causes are described as (1) 
"An appreciable decrease in the volume of flow;" (2) "Interference with the 
continuity and length of crest line unquestionably marring the natural beauty 
of this cataract" The statement is then made that " Natural causes have been 
chiefly instrumental in effecting these changes," but that artificial diversions 
of the power companies " have materially added to the * injury or interference 
with the scenic grandeur of Niagara Falls.' " The report thus states cate- 
gorically that the changes alleged to have occurred in the appearance of the 
Falls are mainly due to natural causes. It appears to be exceetllngly doubtful 
whether in the absence of natural causes the effects due to power diversions 
alone would be sensible " even to the eye of a trained engineer," although it is 
claimed that they are susceptible of measurement, and It is certain that nature 
herself is the dominating agency " marring the natural beauty of this cataract." 

5. Certain Statements Compared. 

(See tabulation " Exhibit B.") 

There seems to be some discrepancy between the results predicted in 1908 
and those reported in 1911, which the Government engineers probably could 
explain. In Senate Document 105, page 14, it is pointed out that in 1895 there 
was an extremely low stage of I>ake Erie, due to deficiency of precipitation, 
which condition, It is stated, " is sure to recur." A very exact prediction is 
then made of the conditions that will exist at the crest of the Falls with .such 
a low stage of Lake Erie. It Is stated that at Terra i)in Point there will be a 
lowering of 5^ Inches, due to deficiency of precipitation, which, added to 2i 
Inches attributed to power diversion, will make a total lowering at Terrapin 
Point of 8 inches, ^t the wtst end of the Horseshoe Fall there is predicted 
a lowering of 14 inches, due to natural lowering of the lake, which, added to 
8.6 inches attributed to power diversions, will make a total of 22.6 inches 
(stated as "nearly 2 feet"). From the tabulation herewith, marked Exhibit 
A. it will be Feon that the monthly mean levels cf Lake Erie during the cur- 
rent yenr 1911 have approximated very closely those of 1895. In some 
months they have been lower than In 1895, the average of the monthly means 
for the year being very slightly higher than in 1805. It appears, therefore, 
that the pre<licted causes have materialized, but the results do not seem to 
correspond with those predicted; thus. In House Document 246, page 33, the 
figures of lowering reported at Terrapin Point for 1911 are only 5.48 inches, 
as against over 8 inches predicted, while at the west end of the Horseshoe Fall 
the figures reported for 1911 are S.6 inches due to diversions, and 5 inches 
due to deficiency in rjiinfall, niakinj; a total of 13.6 inches, instead of the 
"nearly 2 feet" predicted. In 1911. however, there Is reported a further low- 
ering at the west end of the Horseshoe Fall of 6 inches, attributed to recession 
of the apex of the Horseshoe since 1906. The 1908 prediction was that under 
the 1911 conditions '* many shallow places at both ends of the Horseshoe Fall 
will become dry." The changes "will result in a mutilated Niagara — one shorn 
of nearly half its flow and of much more than one-half its natural beauty, 
since many places now overflowed will he made bare, the crest line broken, 
and unity of effect will be seriously disturbed." (S. Doc. 105, p. 13.) The 
language used in the 1911 report to describe the actual results conveys an 
Impression quite different from that created by the prediction. (H. R. Doc. 246, 
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p. 13.) It is safe to say that spectators of Niagara Falls during the year 
1911 would be quite unable to differentiate between the spectacle presented in 
1911 and that presented in any other ])eriod of eorre8i)ondiug lake levels, except 
that the recession of the apex of the Horseshoe and the diminution of the thiu 
streams at Terrapin Point, due to that natural cause, might {Mssibly be noted. 

6. Direct reference to the Niagara Falls Power (Jo. — (S. Doc. lOri, p. 10.) 
It is here stated that the diversion needed for a maximum profitable use of the 
existing plant of the Niagara Falls Power Co. nwiy reach a total of over 12,000 
cubic feet per second and that " an increase to the limit of the capacity of the 
existing tallrace tunnel may be regarded as a simple act of justice." 

(S. Doc. 105, p. 17.) The following statement is imt)ortant: 'Mf the sub- 
merged dam above the Horseshoe Fall previously referred to be built, then 
additional concessions may probably safely be made to the three Caundiau com- 
panies." 

(S. Doc. 105, p. 39.) '* No photographs were mrde in this period" ((if shut- 
down) ** because it was well known in advance that the small change in diver- 
sion would have no visible effect on the American Fall.*' 

(S. Doc. 105, p. 139.) "The desirability as well as the Justice of amending 
the Burton Act so as to i)ermit the Niagara Falls Power Co. to divert water to 
the full capacity of its tallrace tunnel are plain." This recommendation ia* 
made in the report dated September 21, 1909, after mature consideration of all 
of the facts and opinions set forth in the 1908 report. 

7. Ml6CELLAN]iX>U8 KXTRACTS FROM THE REPORTS. 
[Senate Document No. 105, Sixty-socond ConirrosR. first aobhIod.] 

He further states that, in his opinion, the damage already done and that 
which may be anticipated from further diversions and from lower stages in 
Lake Erie may be largely, if not entirely, remedied by a submerged dam placed 
in the bed of the river immediately above Horseshoe Fall, with the object of 
:liverting a portion of the great volume passing over the center or apex of the 
Horseshoe, so as to increase the streams feeding the depleted ends of that fall, 
and, incidentally, diminishing the rate of recession of the ai>ex (p. 8). 

The interests of justice seem to demand the further statement that, in my 
opinion, the damage already done, and that which may be anticipated from 
further diversions and from the impending fall in the level of Lake Erie, may 
be largely, if not entirely, remedied by a submerged dam placed in the bed of 
the river immediately above the Horseshoe Fall. The dam, if properly planned, 
woQld serve to change the direction of flow, so as to increase the streams that 
feed the Falls at Terrapin Point and at the Canadian shore. The decrease in 
the mighty volume that overflows the center or apex of the Horseshoe would 
not be noticeable. ♦ * ♦ A very direct result of the construction of this 
submerged dam would be a diminution in the rate of recession of the apex of 
the Horseshoe. This in itself is extremely desirable (p. 15). 

It Is possible, however, that Congress may deem Just and desirable some addi- 
tional concession to the power companies, and the following is suggested as a 
basis for discussion : 

It is understood that the in»:ention of Congress, as expressed in the act of 
June 29, 1906, was to preserve to the various i30wer companies rights which 
had already accrued through the investment of capital and the construction of 
fixed plant. 

It is possible then that the diversions ncf^dod for a maxininm protitnble use 
of the existing plant of the Niagara Falls Power Co. may reach a total of over 
12,000 cubic feet per second. • ♦ * An increase to the limit of the capacity 
of the existing tallrace tunnel may be regarded as a simple act of justice 

(p. 16). 

If the submerged dam above the Horseshoe Fall, previously referred to. be 
built, then additional concessions may probably safely be made to the three 
Canadian companies (p. 17). 

At Buffalo, In westerly gales, the water sometimes rises 8 feet, and in easterly 
gales sometimes falls 6 fret, giving a rarifre of 14 feet (p. 24). 

It would be unjust to charge the power companies with a lowering of the 
river or lake that might be due to improvements for navigation or to some 
other cause. That these seasonable variations In the river regimen are present 
Is also sufficient reason why conclusions drawn from cursory and Incomplete 
river examinations niiglit be viewed with snspici(.n (p. 2,'>). 



72 PRESERVATION OF NIAGARA FAIXS. 

So far as effects on Lake Erie and the river above the rapids or on the 
American Fall are concerned, the diversions of the Electrical Development Co. 
or of the Canadian Niagara Fnlls Power Co. have no bearing (p. 39). 

While the measurements of the Lake Survey have shown with certainty 
that changes in outflow of the Niagara River have had no appreciable effect 
toward lowering Lake Erie in the past 10 years, it is equally certain that Lake 
Erie has already been lowered 3 to 4 inches by reason of the diversion of water 
tributary to the Niagara River, through the Chicago, Welland, and Erie Canals. 

In discussing the injurious effects of diversions at the Falls on Lake Erie 
and on the Niagara River as navigable waters of the United States and upon 
the scenic grandeur of Niagara Falls, other diversions of the water of the 
Great Lakes naturally tributary to the Niagara River need consideration also, 
fls the final injuriouj; effect is tho summation of all (p. 41)). 

If, however, compensating works are established and a surplus of water 
accumulated against dry seasons, no such serious lower ings will occur. 

The navigable capacity of the Niagara River is shown by the above cita- 
tions to be not seriously injured by such volumes of diversion as will fully 
supply the existing installations at Niagara Falls, except when the lowering 
is superimposed on the losses of depth coming from other diversions, and from 
periodic, seasonal, or temporary low wa.ter, as in time of storms. 

The determination of the effects of water diversion at Niagara Falls on the 
cataracts themselves and on the rapids approaching them is not so exact as 
are the effects on the navigable river and the lake (p. 52). 

While that section of the Horseshoe Fall on the American side of the inter- 
national boundasy toward Goat Island shows scant flow and is partially nn- 
watered, a restoration of as much flow as is desirable does not appear a diffi- 
cult engineering undertaking. Submerged concrete piers at the head of the 
rapids would effectually throw the current to this section of the rapids and 
Falls (p. 53). 

Any increase of volume of flow over the Falls is always accompanied by a 
corresponding loss of height in the Falls (p. 55). 

The continued recession of thp apex of tlie Horseshoe Fall should tend to 
further shoal this area, and heavier diversions by the Canadian companies 
will doubtless leave it dry at times. 

These photographs, and the effects on the American fall shown In the 
equivalent river heights derived from long series of gauge readings, corrobo- 
rated by the testimony of the actual shutdown Of July-August, 1908, firmly 
establish the fact that the American fall is in no danger of unwatering from 
diversions through the existing canal of the hydraulic company, the present 
tunnel of the power company, or the already constructed penstocks of the 
Ontario Co., even in conjunction with such considerable diversions in the 
Great Lakes above the head of the Niagara River as have been discussed, and 
with the lessened flow of seasons abnormally low in surplus supply. 

The Horseshoe Fall, on the other hand, as shown by equivalent river heights 
and confirmed by the shutdown, appears in serious danger of an unwatered 
crest line at each end, due to all present and anticipated diversions above it, 
and augmented by the upstream recession of the apex. 

It has converted into a spectacle the strength of 5,000,000 horses (p. 66). 

Even in dimensions it can not be said that a third of the grandeur has 
departed when a third of the flow is absent, because the length of the crest 
line may be little shortened, and the height of fall is even greater when the 
river flow is small than when it is large. 

It is only fair to state, because of some erroneous views held concerning the 
injury already wrought on the Falls by diversions, that during the past decade, 
1809 to 1908, for the months June to October, inclusive, tlie Falls have had a 
fullness of volume and consequent grandeur barely less than that of the prior 
decade, 1889 to 1808 (p. 57). 

While this report has dealt with injurious effects on the Rapids and Falls 
of the Niagara River and with interferences with navigable ways in river and 
lake, and has shown these up in their limiting, hurtful amounts, it seems proper 
to suggest certain remedial measures that may serve to harmonize the preser- 
vation inviolate of the scenic grandeur with the useful application of the 
splendid power of the Falls. Both of these things are eminently desirable and 
feasible. 

A volume of 210,000 cubic feet per second with a descent between the " dead 
line " and the Upper Gorge of 220 feet has a potential of over 5,000,000 horse- 
power. This is the power of 15,000,000 strong draft horses, each limited to an 
eight-hour day. If It takes 10 able-bodied men to do the work of one of tbese 
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« 

draft horses, the work potential in this fall is that of 150,000,000 men, nearly 
twice onr population of men, women, and children. 

The great companies at the Falls have created in good faith iK>wer plants 
to lessen the hardships of human labor, to aid transportation, to illuminate 
the night hours, and to add to the wealth of two nations. The power houses 
for the most part are architecturally excellent, harmonizing with the scenic sur- 
roundings, and the mechanical wonders wrought in solving the engineering 
problems of the utilization of this great head and volume of water rival as a 
spectacle the scenic grandeur of the Falls and add to the attractiveness of the 
region. 

It therefore appears proper to permit and foster such ultimate developments 
in addition to those already in force as are compatible with the perpetuation 
of the scenic grandeur appreciably undiminished. 

Provided there be no large increase in uplake diversions, the possibilities of 
continued and extended use of power at the Falls are conditioned upon the 
construction of regulating works in the Niagara Kiver to avoid the wasteful 
outflow of the water of Lake Erie. The injury to the scenic grandeur of the 
Falls and the interference with the navigable waters of the Niagara River and 
Lake Erie, due to uplake diversions, and the injury and interference comhig 
from periods of drought would be largely obviated by impounding In the lakes 
a portion the winter outflow. During the months of December to April, in- 
clusive, enough water may be saved to hold the lakes to a proper and economical 
level to the betterment of navigation and yield a surplusage to partially offset 
diversions at the Falls. This is a practicable engineering proposition, but as 
the power companies are beneficiaries they should pay a fair share of the cost 
of the work (p. 75). 

The desirability, as well as the justice, of amending the Burton Act so as to 
permit the Niagara Falls Power Co. to divert water to the full capacity of its 
tailrace tunnel are plain. 

In view of the intimate bearing of this investigation upon the interests of the 
company, and as an acknowledgment of the helpful cooperation of the company, 
it is believed to be advisable to furnish the company with a copy of this report, 
and permission to do so is requested (p. 139). 

[House Document No. 246, Sixty -second Congress, second session.] 

As to the effects of diversions, to the extent at present authorized, on the in- 
tegrity and proper volume of the Niagara River as a boundary stream, it is 
not appai*ent that the river through these diversions has suffered. The upper 
and lower river still continue to discharge approximately the same volume of 
water, the diminished flow being only over the cataracts and the rapids imme- 
diately above. • Over this portion the stream, while appreciably decreased, still 
maintains sufficient width and depth to effectively delimit the boundary. More- 
over, it remains impassable and continues to discharge immensely more than 
many of the smaller international boundary streams and has considerably more 
than double the flow of the St. Marys River. 

It is determined that the total authorized diversion of the American com- 
panies, together with the present consumption of the Ontario company, will lower 
the depth on the American Fall about five-eighths Inch and decrease the volume 
of flow about 5 per cent. As the lowering will result in unwatering little, if any, 
of the crest line, and as the decreased flow will be scarcely appreciable, It may 
be considered that the changes on the American Fall are unimportant (p. 12). 

In so far as the inspections disclose, the several companies diverting water in 
the United States from the Niagara River or receiving electrical power in the 
United States transmitted from Canada have at all times complied with the 
provisions of their i)ermits (p. 15). 

In conclusion, It is due to the several companies and their officers to express 
appreciation of their generous cooperation In making supervision easy and 
effective and of their courtesy in acceding to every suggestion or request from 
this office (p. 16). 

No clause bearing upon scenic conditions was Incorporated In the transmission 
permit of the Niagara Falls Power Co. (p. 18). 
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Monthly 


Exhibit A. 
tnean levels of Lake Erie referred to mean sea level at New York. 


Year. 


Jan. 

571.79 
573.18 
572.98 
571.33 
571.36 


1 

Feb. Mar. 

1 


Apr. 


May. 


j 
June. ' July. Aug. 

1 


Sept. 


Oct. 

571.30 
572.87 
572.08 
571.98 
571.33 


Nov. 


Dflc. 

671.07 
572.57 
571.91 
571.68 
» 671. 67 


Yearly 
mean. 


1895... 
1907... 
1908... 
1910... 
1911... 


571.10 571.02 
572.57; 572.28 
572.46, 572.73 
571.04 571.62 
571.06 571.08 


571.23 
572. 74 
573.28 
571.92 
571.20 


571.58 
572,83 
573.52 
572.48 

571. 78 


571.68 571.66 571.52 
573.11 573.28 572.95 
573.49 573.35 573.14 
572.46 572.37 572.17 
571. 89j 571.90 571.87 
1 


571.54 
572.81 
572.67 
571.90 
571.30 


570.81 
572.60 
572. 13 
571.84 
571.87 


571.36 

572. SO 

572.81 

571.90 

» 671.52 



1 Assuming that Deoember, 1911. will be about 0.2 below November, as has been the case in 1906 and 1910, 
the average mean level for 1911 will be 571.52, as given above. 

Mean level of Lake Erie, 1860-1875, 572. 8. 
Mean level of Lake Erie, 1860-1895, 572. 6. 
Mean level of Lake Erie, 1895-1910, inclusive, 572. 13. 

Exhibit B. 

Lowering at crest of Horseshoe Fall with Lake Erie at level existing in 1911. 



Terrapin Point. 



West End. 





Predicted 
in 1908. 

Inches. 
5.5 
2.5 


Reported 
in 1911. 

Inches. 
2.00 
3.48 


Predicted 
in 1908. 


Reported 
in 1911. 


Attributed to deficiency In precipitation 


Inches. 
14.0 
8.6 


Inch€9. 

5.0 


Attributed to nower diversions 


8.6 






Total 


8.0 


5.48 


122.6 


13.6 


Attributed to recession at anex of Horseshoe since 1906. 


6.0 




' 




^ 





1 Stated as "nearly 2 feet." 

Notes Eb Reports Published in Senate Document 105, Sixty- 
second Congress, First Session, and in House Document No. 
246, Sixty-second Congress, Second Session. 

(By Mr. C. C. Egbert.) 

The actual facts relating to the effects of the diversions of water by the power 
companies at Niagara Falls upon navigation and the scenery are soniewhar 
confused and hidden by statements in regard to the effect of diversions from 
the Great Lakes above the Niagara River and in regard to the effec.s due to 
natural changes. Statements of opinions and prophecies as to future condi- 
tions also tend to divert the casual reader from reaching a correct conclusion. 
On the other hand, a careful analysis brings forth actual observations of results 
which' show that the effects of the diversion by the power companies upon 
navigation and upon the scenery were at the time of the observations insig- 
nificant — so small, in fact, as lo indicate that further diversions by the Ameri- 
can companies up to the limit provided by the International treaty of May 33, 
J 910, will be inappreciable to any but a skilled observer, using most refined 
methods of determination. 

The determination of the effects of the diversions of water by the power com- 
panies at Niagara are largely based upon data obtained during the shutdown 
of the Niagara Falls Tower Co. during part of July and August, 1908, as de- 
scribed in Chapter VIII in Senate Document 105. The efl:ect ol the diversion 
upon the water levels of Lake Erie is best determined by noting the effect upon 
the slope of the river between the Buffalo gauge and the Austin Street gauge at 
Black Rock. Quoting from page 28 of Senate Document 105, "The change in 
the discharge due to backwater effect at Black Rock is of much importance in 
this discussion because it is used in determining the lowering of Lake Erie due 
to river diversion." 

In Table 40, on page 42 of Senate Document 105, are given the dally mean 
water-surf«ce elevations between July 13 and August 0, 1908, Inclusive, IncUid- 
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ing days before, after, and during the shutdown. The engineers of the lake 
fsoTY^j compare these elevailona by computing and correcting them for a com- 
mon lake water-surface eleratlon, and determine therefrom that the diversion 
ot 8^0 cubic feet per second ^m the Chlppewa-Orass Island Pool results in a 
loweriiig in the backwater at Austiii Street of 0.028 foot (about H inch). It 
is more direct, and perhaps mcwe free from errors of method and of calculation, 
to note tlie effect by comparing the eleyations of water snrtece at Austin Street 
un days of similar lake levels. This has been done l)eiow in Table No. 1 on 
days apon which the mean daily water-surface elevations, as shown by the 
Bidfalo gauge, did not vary more tlian 0.02 foot. The lake levels shown by the 
Bnifalo gauge being equal, the fall In the river between the Buffalo gauge and 
the Austin Street gauge in Black Bock indicates the discharge of the river. 

Table Kg. 1. — Comparison of daily mean tDaier-surface elevations taken from 

table yo, 40 on page i2 of Senate Document 105. 



Elevation in feet. 



Date. 



Aug. 5.. 

July 19. . 

July 14. . 

jQly 19.. 

July 13.. 

Inly 22.. 

July 15, . 

July 22.. 

Vug. 4.. 

July 22- 

July 16. 

July 21, 

July 16. 

July 20. 

Aug. 3.. 

July 20. 



Birfalo(A). I Austin Street 



573.32 
573.30 
573.28 
573.30 
573.26 
578.25 
573.25 
573.25 
"73.23 
573.25 
573. 13 
573. 15 
573. 13 
573.12 
578. 12 
573. 12 



568.19 

568.08 

568.03 

568. OH 

567. tfS 

.S6S.04 

56vS.04 

568.04 

568.02 

668.04 

567. 92 

567.94 

567 

t>A7 

567.90 

567.92 



F^U ill fotft (A-B). 



' Effect fet 
1 Auitin 
SinsL 



92 

92 



5.13 (luiiii^ 
.';.22 ^urinp 
5.25 during 
o.*:-. iluring 
o.'2>i (luring 
5.21 during 
5.21 during 
5.21 during 
.').21 during 
5.21 during 
o.'Jl aurlDg 
5.21 during 

5.21 during 
5.20 during 

5.22 during 
5.20 during 



diversion, 
shutdown. 
dWersioo . 
shutdown . 
diversion, 
shutdown . 
divprsion , 
shutdown. 
fHvor«<lon. 
shutdown . 
diversion. 
shutdown . 
diversion, 
shutdown . 
diversion, 
shutdown . 



Fed. 
+0.M 

- .03 

- .07 
.00 
.00 
.00 

- .01 
^ .02 



Mean effect upon backwater. 



- .005 



The effect of the diversion of 64210 cubic feet per second from Ohippewa- 
Graaa Island Pool, as shown by the above comparison, is —OJ006 feet (less 
tlian one-8lzte»th of an inch), an amount less than the probable error of ob- 
serration and of the measuring instruments. This method of comparison, while 
showing a smaller effect, does not change the conclusion stated on page 49, 
namely: 

"While the measurements of the lake surrey have shown with certainty 
that changes in the outflow of the Niagara River hare had no appreciable effect 
toward lowering Lake Brie in the past 10 years, it is equally certain that Lake 
Erie has already been lowwed 8 to 4 inches by reason of the diversion of water 
tributory to the Niagara River through Chicago, Welland, and Brie Canals." 

It may perhaps be surprising to those who have not given the matter careful 
conaldenitlon that observations of July 13 to August 6, 1008, did not indicate a 
larger difference in the discharge of the river due to the diversion. The rea- 
sons for the small differences may be explained as follows: The intakes of the 
Niagara Falls Power Co. and of the hydraulic company are located close together 
near the so-called weir at the head of the rapids and Immediately below islands 
and grass-covered shoals, so that water entering the intakes is diverted through 
shallow, tortuous, and weed-obstructed channels, which results in a localised 
lowering in the Chlppewa-Orass Island Pool, which lowering reduces the flow 
over the so-called weir into the upper rapids by an amount approximately oQual 
to the diversion. 

While it is said above that the results as compared in Table No. 1 do not 
change the conclusion quoted from page 49, the difference, however, casts a 
shadow of doubt upon the predictions of the effect of further diversion, which 
predictions are based upon the lowerhig of backwater at Austin Street of 0.028 
foot, due to diversion of 6,210 cubic feet per second. 

28805—12 6 
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[Senate Joint Resolution 143, Sixty -second Congress, second session.] 
Mkuokandum bt the Niagara Falls Power Co. Iin)icATiN« Iif juby to Existiivo 

INTEBE8TS BT PASSAGE OF THIS JOINT KEOOLTITION, UNLESS AMXIVDn). 

TMs joint resolution pui*ports to be an amendment of the Burton Act for tlie 
eontrol and regulation of the waters of the Niagara River for the preaervatioii 
of Niagara River and for other purposes, approved June 39, 1906, la view of tUe 
provisions of the treaty between the United States and Qreat Britain, pro- 
claimed May 31, 1910. 

By article V of this treaty, it is declared to be the desire of both the high con- 
tracting parties to the treaty that the limitation of dlverston of waters from tlie 
Niagara River shall be accomplished "wltii the lesfSt possible injury to tlie 
investments which have already been made in the construction of power plants 
on the United States side of the river, under grants of authority from the State 
of New York, and on the Canadian side of the river, under licenses atkthorize<l 
by the Dominion of Canada and the Province of Ontario." 

It is assumed therefore, that the controlling purpose of the treaty, as thus 
solemnly declared, is to be observed in the legislation of Congress with reference 
to the subject matter of the treaty. 

The act of June 29, 1906, was adopted in consequence of a special message 
of the President of the United States asking and recommending legislation for 
the protection of Niagara Falls in anticipation of and without waiting for tlie 
negotiation of a treaty. Therefore, and in advance of actual demonstration of 
the necessity therefor, the act, necessarily complete in itself. Imposed restrictions 
not only upon the diversion of Niagara waters within the State of New York« 
but also upon the amount of power to be transmitted into the United States 
from the Dominion of Canada and there developed from the Canadian Niagara 
waters. 

Conifldering first the diversion of waters on the American side, it is to be 
observed that the several amounts authorised and permitted under the act of tbe 
Secretary of War, were as follows: 

Feet. 

Niagara Falls Hydraulic Power & Manufacturing Co 6,500 

Niagara Falls Power Co 8,600 

Lockport Hydraulic Co 500 

Total :I6. 600 

This diversion of ^Is amount of Niagara water from the American Falls has 
proved absolotely inappreciable to the naked eye oi the disinterested observer. 

As to tbe Niagara Falls Power Co. it has been fbimd that tbe comp^utatlon of 
the waterways commission of 8,600 cubic feet per aeooad was lnBuflk!ient to fur- 
nish the flow of water actually In operation at tile time that the waterways 
commission was In session, and also is unequal to the production of the 100)000 
horaepower which the waterways commission intended to allow. 

It is nnneeessary to ampllfjf this memoraaduin by references to the testimony 
but the printed report of the hearings b^ore tbe Committee on Rivera and 
Hnrbora in 1906 (H. R. 18024) will fully sustain this proposition. 

It being nnderstood then that by the allowance of 8,600 cubic feet per saoond 
tt was Intended to provide for the existing requirements of 100,000 horsepower 
In use by the Niagara Fa Us Power Co., serious and unintended injustice has 
resulted to that company by the limitation of 8,600 cubic feet. Actual demon- 
stration showed that the amount woukl yield only about 82,000 horsepower 
and that to produce the 100,000 horsepower intended for the Niagara Falls 
Power Go. it was necessary for that company to have 10,500 cubic feet per 
second. In other words, an increase of 1,900 cubic feet per seoond. This being 
added to the aggr^:ate amount of 15,600 feet allowed upon the American side, 
wyyald make a total of 17,500 feet. 

Recognizing also the other necessities of the otlier companies on the American 
side the treaty raised the maximum limit to "a daily diversion at the rate of 
20,000 cubic feet per second," which can not be diminished without infilcting 
merlons injury upon the American companies and a consequent loss upon the 
entire communities and industries dependent upon these companies. This 
moderate and reasonable enlargement by the treaty has involved and would 
Involve no appreciable Injury to the navigability or the scenic beauty of the 
Niagara River and Niagara Falls. 
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Similarly the restrlctkms of the act of June 2^ 1908^ as to the tranamtssior 
of power frcHn the Dominkm of Canada are nnneceasary since the ratlflcatiou 
of the treaty, and by their continuance Inflict great hardship upon the Baffnlo 
and the Niagara frontier of the State of New York. 

The treaty permits the Canadian development by the employment of 3^.000 
cubic feet per second and there can be no soiBctent reason why the State of 
Xew York and the cities of the State of New York should be deprived of the use 
of any part of that Canadian power which can be spared from Canada. This 
particular amount is at the very beginning that which was in contemplation 
as being an amount entirely proper for development in Canada, and being just 
sufficient to meet the requirements of the agreements between the Queen 
Victoria Niagara Falls Park and the several Canadian companies as follows: 

Cubic teet. 

Canadian Niagara Power Co J 9,500 

Ontario Power Co 12,000 

filectrical Development Co 11,200 

Niagara Falls Park Ballway Co ._ 1,500 

Wetland Cnnnl or Its tenants (In addition to lock service) 1, .SOO 



36,000 



This aggregate amount somewhat exceeded and exceeds the aggregate of 
350,000 horsepower permitted to be transmitted from Canada into the United 
States by the act of June 29, 1906* but the provisions of that Act authorized a 
larger importation than would be possible under the treaty If the Canadian use 
be subtracted therefrom. There is therefore no suggestion of any increase over 
the poBsibilities under the Burton Act, so called, but it is submitted that since 
the maximum of Canadian development has been fixed by treaty there need l>e 
no limitation whatever upon the possible l>eneflt to the citiasens of the United 
States from the free transmission into the United States of the power so devel- 
oped in Canada. 

It is to be observed also that the Jurisdiction of Congress is limited to the 
regulation of commerce and the protection of tbe interna tionnl boundary as 
such. These ends being safeguarded, the use of the waters for domestic or 
sanitary or power purposes is within the rights of tbe State of New York, and 
the riparian owners, the largest being the Niagara Falls Power Co., which owus 
more than 2 miles of the river bank. 

By message upon Friday, February 17. 1911, the governor of New York 
called attention to the rights of the State of New York and to the necessity of 
avoiding monopoly in the use of these waters, ixtints which should be reci>g- 
nized and protected. These considerations have led to the preparation of the 
annexed amendment to the pending Joint resolution covering all these points 
and the objections of the governor of New York. It Is resi)ectfully suggested 
that without such amendment the Joint resolution can not be adopted without 
great Injury and injustice to interests which, as above set forth, it was the 
object of the treaty to recognize and to save from unnecessai*y injury. 

Francis Lyhde Stetson, 
For the Niagara Falls Poxoer Co, 



i Senate Joint rcnolutlon 143, SIxty-socond ConRrefw. necond seftRlon.] 

Proposkd Amendment. 

At the end of the Joint resolution, page 2, line 0, ndd the following: 
" Provided, That in fulfilment of the purposes of Article V of said treaty the 
several amounts of water of tbe Niagara Kiver within the State of New York 
above the Falls which may be diverted under the said act, or under permits of 
the Secretary of War in pursuance thereof, shall be limited only so that the 
total diversion within the State of New York of the waters of said river above 
the Falls of Niagara for power purijopes sholl not exceed in the aggregate a 
daily diversion at the rate of 20,000 cubic feet of water per second, and that 
the Secretary of War shall have authority from time to time to grant revocable 
permits for such dally diversion in several amounts not exceeding In the ag- 
gregate said 20,000 cubic feet per second, nor to any one Individual company 
or corporation as aforesaid a maximum amount at the rate of 10,000 cubic feet 
per second ; such grants to be made and continued only with due regard to the 
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rights of the State of New York and Its grantees in said waters of said river, 
and so that no monopoly shall be thereby created or continued : And provi^e^i 
further^ That the quantity of electrical power which may by permits be al- 
lowed to be transmitted from the Dominion of Canada into the United States 
may and shall be any and all of the power by said treaty authorised to be de- 
veloped within the Province of Ontario from said waters of said river that shall 
not be used or be required for use in the Dominion of Canada." 

Committee on Foreign Affaikb, 

HonsB of Reprbsbktatives, 
Thursday y January 18y 191(2. 

The coniniittee met pursuant to adjournment at 10 o'clock a. m. 

The Chairman. The committee will, hear Gen. Francis V. Greene 
this morning. 

Francis V. Greene. I am president of the Niagara, Lockport & 
Ontario Power Co., a corporation of the State of New York, and vice 
president of the Ontario Power Co., of Niagara Falls, a Canadian 
corporation. I appear on behalf of those corporations. I think it 
will facilitate the deliberations of the committee if they have certain 
maps and statements before them. I have here a set of maps, one 
for each member of the committee, showing the locations of the power 
plants at the Falls, and the locations ox the transmission lines by 
which the power is distributed. 

Mr. Garner. Will it interfere with you noiv to ask you some ques- 
tions that you can keep in mind as you go on with your argument? 

Gren. Greene. I was going to speak not more than a few minutes 
and then let the committee ask questions. I have also a copy of the 
Burton law and a map of the Falls made in 1876. These photographs 
show the conditions of the Falls. That long photograph was taken in 
1906 when the Burton law was passed. These photographs were 
taken last summer. I have also prepared a written statement con- 
taining facts which answer a great many of the questions that were 
asked the other day. The statement is too long to read this morning, 
and I ask the chairman if it can be incorporated in the proceedings.*' 
If the members of the committee will glance it over it might suggest 
certain questions. Now, with the chairman's consent, 1 will nave 
these documents placed at each member's desk. 

Now, as I understand it, Mr. Chairman, the interest of the United 
States in this matter is really to preserve Niagara Falls. The Burton 
law is entitled "An act to control and regulate the waters of Niagara 
River, preserve Niagara Falls, and for other purposes." The three 
thin^ which are mentioned in the Burton law as bearing upon the 
question were : Whether navigation was interfered with, whether the 
integrity of the Niagara River as a boundary stream was injured, 
and whether the scenic grandeur of Niagara Falls was injured. The 
United States engineers have had these subjects under investigation 
for nearly six years, and have made their elaborate reports, and in 
substance they report that there is no injury to navigation, that the 
integrity of the river as a boundary stream is not affected, that the 
scenic grandeur of the American Falls is in no way affected; but 
they think that owing to the lowering of the thickness of the waters 
on the Canadian side the Canadian Falls are affected. Now, as to 
the engineering questions, you will notice that there is no injury. 
Gen. Bixby, the Chief of Engineers, testified explicitly, as I under- 
stand it, on Tuesday that the slight lowering of Lake Erie had no 

1 Printed on p. 96. 
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eif ect on navigation on Lake Erie. Now, as to the grandeur, the 
opinion of other people than engineers is just as valuable as engineers' 
opinions. The engineers have endeavored to show that the Horse- 
shoe Falls have nine inches less water going over them in consequence 
of the diversion of water for power purposes. That is a very com- 
plicated scientific computation — a very complicated measurement of 
gauges. Whether it is entirely accurate or not, the fact is not dis- 
puted ; but the opinion that the scenic beauty is affected is disputed. 
I think that tne committee can best satisfy itself as to the scenic 

frandeur of the Falls by a visit to the Falls. Failing that, I have 
rought these photographs for the purpose of showing that the 
Falls are, so far as the ordinary observer can detect, as handsome 
now as they ever were; that the scenic grandeur has not been injured. 

Mr. Flood. How could we tell that by a visit if we have never seen 
the Falls? 

Gen. Greene. You would have to compare that with the best pho- 
tographs. 

Mr. Kendall. Does the flow of the Falls vary with the lake levels? 

Gren. Greene. The levels vary from day to day and from month to 
month. 

Mr. Kendall. So that photographs would not be a valuable crite- 
rion always? 

Oen. Greene. You will always find that the photographers took 
the photographs under the best conditions, so that the old photo- 
grapns are taken to show the best conditions of the Falls ; and what 
vou see now is compared with the best conditions before there was 
kny power plant there. The east wind will diminish the flow of 
water over the Falls by an amount much greater than the total diver- 
sions under the treaty. 

Mr. Garner. Would it divert you for me to ask the questions now ? 

Gen. Greene. No, sir. 

Mr. Garner. Assuming that this committee will frame legislation 
under this treaty, I would like to ask you to tell the committee what 
reason, if any, there should be for the American side to utilize the 
4,400 leet remaining; and in that connection, to utilize all that, why 
all plans and all propositions with reference to construction snould 
not DC placed in the hands of the Chief of Engineers or the Secretary 
■of War? 

Gen. Greene. The first part of your question was whether the 
4,400 feet should be used ? 

Mr. Garner. Yes. 

Gen. Greene. I see no reason why it should not be used. 

Mr. Garner. Now, being one of the parties interested, what objec- 
tion would you have — and is there any obstacle in law to prevent it — 
to placing the entire consideration of plants for the use of power 
under the Secretary of War, that the greatest amount of power may 
be obtained from tne use of that water? 

Gen. Greene. As a matter of fact, I do not suppose a layman's 
opinion would be of any value. I do not know where you could 
find anything in the Constitution to permit that, provided the in- 
vested capital there is not destroyed 

Mr. Garner. Well, you must presume that the Secretary of War 
would not undertake to destroy any kind of enterprise. 
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Gen. Grbbne. I do so presume, and therefore I see no practical 
objection. 

A Member. Have you an^ suggestions in respect of that? 

Gen. Gr£E14£. Well, I think the State of New York will claim the 
control. 

Mr. Fjjood. What do you say to turning this control over t^ Ne^r 
York? 

Gen. Greene. I may say that I am not interested in this 4,400 
feet financially, because the power house in which I am interested 
is oil the Canadian side, but I think that it ought to be used to get 
the greatest amount of power out of it. Niagara water has become 
very precious, and I think there is no denying that statement 

Mr. Flocv). What suggestion have you to make to accomplish that 
result ? 

Gen. G^ene. I think the Secretary of War should take up thjit 
in conjunction with the State of New York. 

Mr. Cooper. The up-State public utilities commission wotild not 
undertake to divert that. 

Gen. Greei?e. No. Here is the present public-service law. It 
is a controlling law as to price, and it is absolute. As to the issue of 
securities, they have ample power, but no power is given to them in 
regard to rivers or diversion of water. 

Mr. CooPMt. And they would not take up the question of price 
except upon petition? 

Gen. Grebne. The law is mandatory that upon petition of a small 
number of citizens that the price of electricity is unreasonable they 
shall investigate it, 

Mr. Cooper. Only upon petition? 

Gen. Greene. Only upon petition. 

Mr. Cooper. They can not act upon their own initiative? 

Gen. Greene. If they act upon tneir own initiative they never oonld 
get tiirough with the business. It is all they can do to hear complaints 
now. 

Mr. Garner. Is it not a fact that this commission has so much 
work to do that it is next to impossible for an individual who claims 
to be paying too much tor gas and electricity to get his conplaihts 
before it ? 

Gen. Greene. No, sir; the commission is hearing such complaints 
every day in the week. 

Mr. Garner. I was told that the city of Buffalo had now arranged 
a fund of $35,000 for submitting cases to that commission. If it 
takes that much to submit a case to that commission of New York, 
I do not see how private citizens can submit their cases intelligently. 

Gen. Greene. I understand that is for getting expert testimony to 
convince the commission. 

Mr. Garner. Then, if it is necessary for the city of Buffalo to get 
expert testimony for the purpose of convincing the commission, would 
it not also be necessary for the ordinary citizen to get expert testi- 
Jiiony to convince the commission ? 

Gen. Greene. I did not suppose a private citizen could expect the 
commission to take his word alone. 

Mr. Kendall. General, is there any competition between the com- 
panies in the charge for electrical current? 
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Qea. GsEEiTE. The power companies are scattered in differoit ter- 
ritories. The decision of the public-service commission in New York 
is thfit they will not permit a competition. 

Mr. Ejean>ALL. Doirt you think that is wrcm^ ? 

Gen. Orebve. No, sir; I think it is absolutmy ri^ht, because they 
have the power to regulate the price. Now, 10 years ago 

Mr. DmBMDERFBB. That commission has the right to fix the price! 

Gen. Greeke. Yes, sir. 

Mr- DiFBjroEHFER. They <Jo fix the price ? 

Gct. Gbebke. They do. Now, 10 years ago the gas and electric 
companies were competing in nearly every town. The result ai that 
was the dtoKcation of capital. There was a war between the com- 
panies, and prices were slaughtered. Then the companies got iso- 
geilier and the price went up and the public paid the bill. 

Mr. DiFBMDEBFEB. As usual. 

Gen. Gheenb. Now, the puWic-service commission of New Y«pk, 
In t;wo or three decisions, has declined to permit two competing com- 
panaes, but has fixed the standard of price and quality of gas and 
electricity. 

Mr. DiFENDERFBR. Why should they discriminate ? What price is 
Lockport paying for horsepower} 

Gen. Greene. $16 per horsepower. 

Mr. DiFENDERFER. What is the price paid in Buffalof 

Gen. Greene. I do not know. 

Mr. DiFENDERFER. The difference is about 6 miles in favor of 
Lockport? 

Gen. Grcbne. Yes. 

Mr. DiFENDERFER. Now, you are selling electricity at $16 per horse* 
power. Is it not a fact that it is sold in Buffalo at $29 ? 

Gen. Greene. I do not kaow, sir. 

Mr. DiFENDEBFEB. Who do you think could tell us I 

Qen. Gbeene. Some representative of the company which sells in 
Buffaloi 

Mr. DiFENimsFER. Then, General, I propose to go back to Mr. 
Gamer's question. If an individual were to go before t/he State com- 
mission and enter a protest against the price charged for electricity, 
would it be possible for that company complained^ against to penalize 
the individual t 

Gen. Greene. No, sir. 

Mr. DiFENDEBFEB. Absolutely 9 

Gen. Greene. Absolutelv. 

Mr. DiFBNDBBFER. You Kuow of uo csse where this happened ? 

Gen. Gbeene. I can not say that I know of such a case, because I 
do not know the business of the company distributing power in 
Buffalo; but I say that can not happen, because the public-service 
law provides a remedy for that. 

Mr. DiFENDEBFEB. ics; but if a man is not permitted to take his 
case before the commission, the State can not act? 

Gen. Greene. The law says that the commission shall investigate 
if 100 citizens make the i>rotest; but in a population of 450,000 people 
is it your idea that one individual can mate his statement and that 
can iJe accepted ? 

Mr. DiFENDERFER. No ; but it should be. 
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Gen. Gbeene. Well, then, if there are not 100 people to say the 
prices lire unreasonable, it is quite evident that there is no unreason- 
ableness. 

Mr. DiFENDERFER. Then it is a fact that the city of Buffalo has to 
raise a fund to protect that right ? 

Gen. Greene. Yes, sir.' 

Mr. DiFENDERFER. You are an expert in power development? 

Gen. Greene. Yes. 

Mr. DiFENDERFER. What methods are followed in order to ^et the 
hi^est efficiency from the present diversion on the American sidef 

Qen. Greene. Well, the methods which are followed there, I should 
say, are completely up to date. I am not sure that I know what 
methods you wish me to describe, 

Mr. DiFENDERFER. Yes ; I would like to have you 

Gen. Greene. The Hydraulic Manufacturmff Co, has a oanal 
which goes through the city of Niagara Falls and takes the water at 
a point above the river about a mile oelow the Falls with a very small 
loss of head — a few feet ; it th^i drops the water through machinery 
into the lower river. 

Mr. DiFENDERFER, The hydroelectric commission of Ontario is a 
distributing company? 

Gen. Greene. Yes, sir. 

Mr. DiFENDERFER. Do you sell it electricity ? 

Gen. Greene. Yes, sir. 

Mr. DiFENDERFER. At what Drice! 

Gen. Greene. At $9.40 per horsepower. 

Mr. DiFENDERFER. How much power does your company sell to 
this commission ? 

Gen. Greene. About 20,000 horsepower. 

Mr. DiFENDERFER. Havc you any limit as to the amount you are lo 
sell to this company? 

Gen. Greene. 100,000 horsepower. 

Mr. DiFENDERFER. Now, what is the price that the cities and vil- 
lages along the frontier of Canada pay to this company ? 

Gen. Greene. Along the lines of the hydroelectric commission? 

Mr. DiFENDERFER. Yes. 

Gren, Greene. They pay actual cost without profit; and the law 
says that the actual cost shall be figured at the price paid to the 
Ontario Power Co. for power, plus operating expenses, plus sinking 
fund and interest on the bonds, plus maintenance and depreciation, 
and they divide that among the cities in proportion to dostance of 
transmission. I think the lowest price named is $16, and as far as 
120 miles away at London, my recolection is, the price is $24. Tliev 
are talking of going to Windsor on the Detroit Kiver, and I think 
the price there is $30. 

Mr. DiFENDERFER. Do you think there is a possible prospect of 
their ever doing it ? 

Gen. Greene. Possible. 

Mr. DiFKNDERFER. Is it probable? 

Gen, Greene. I should say not probable, on account of the distance. 

Mr. DiFENDERFER. So that the Detroit people are not very likely to 
be accommodated from this source? 

Gen. Greene. That is a matter of opinion. 
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Mr. DiFKNDEBFER. Now, thfin, jour company has built on Dominion 
kiid owned by the park conmiission ? 

Gen. Greene. Yes, air. 

Mr. DiFEKDKBiSB. You pay rental ? 

Gen. Gbeenx. It is $1.50 for the first 20,000, $1 for the next 10,000, 
r.') cents for the next, and 50 cents for every horsepower over that. 

^Ir. DiFKNpsBFEB. Now, I am spealdng of the Canadian side of 
this proposition. These rentals are used for the building of boule* 
yards? 

Gen. Gbeene. They were used for buildings at the park, and now it 
is for a boulevard. 

Mr. DiFENDEEFEs. And this monev was to be used for that purpose? 

Gen. Gbeene, They are using it for that. 

Mr. DiFENDEBFBB. Is thcTe any such boulevard on the American 
side? 

Gen. Gbeeke. No ; I think not. 

Mr. DiFENDEBFEB. Have you any reason to give why that proposi- 
tion should not be made for the American side 1 

Gen. Gbeeke. It is the difference of who owns the land. The 
Canadian Province owns the land on their side. 

Mr. DxFENDEBFEB. You know that this proposition has been sug- 
gested for 30 years ? 

Gen. Gbeene. I did not know that. 

Mr. Difendeefeb. I believe that is a fact. Now, does the company 
make a profit on the power sold to the hydroelectric commission? 

Gen. Gbeene. Well, until the books close in a year or two, I would 
not be sure about it. 

Mr. DiFENDEBFEB. Well, I don't like to be side-stepped on that I 
want a different answer. 

Gen. Gbeene. I think we are going to make a slight profit, but I 
am not sure of it. 

Mr. DiFENDEBFEB. And you make a slight profit ? 

Gen. Gbeene. Nine forty. 

ilr. DiFENDEBFEB. That is for the necessaries? 

Gen. Gbeene. It is 50 cents tax for 40,000 horsepower. 

Mr. DiFENDEBFEB. What is the cost of the transmission of power 
from the Canadian side to the American side ? 

Gen. Greene. It depends upon the distance. You mean just to 
the boundary line or to S.yraciise, 160 miles away ? 

Mr. DiFENDEBFEB. No ; just to the boundary line. 

Gen. Gbeene. The cost of transforming and transmitting to the 
boundary line is something like $2 — between two and two and a half. 

Mr. DiFENDEBFEB. Now, supposiug your company to have come 
into the city of Buffalo and not skirted the boundary of Buffalo as 
has been stated here, at what price could you have furnished electric 
power to the people of Buffalo? 

Gen. Gbeene. We are furnishing the suburbs at twenty to twenty- 
four dollars. 

Mr. DiFENDEBFEB. Somc years ago there was a proposition to enter 
the city of Buffalo — your company ? 

Gen. Gbeene. Yes, sir. 

Mr. DiFENDEBFEB. What were the circumstances under which vou 
were to secure that franchise ? 
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Gen. Grb£ne. We were required to put every wire under ground. 

Mr. DiFENDEBFER. What else? 

Gen. Greene. That was enough to bankrupt xm. 

Mr. Difenderfer. Did you not require that you be permitted to 
hare the same terms granted you that were granted to the original 
company? 

Gen. Greene. No, sir; there was no use of coming into competi- 
tion with them unless we were on an eoual basis. 

Mr. Difenderfer. But you came in later ; so that there was a Tast 
improvement in the production of electricity that would have given 
you an advantage? 

Gren. Greene. Not very great. 

Mr. Difenderfer. Is it not a fact that you did not care to compete 
with the Buffalo people ? 

Gen. Greene. We would have been very glad to compete with them 
on equal terms. 

Mr. Difenderfer, Could thev compete with you on equal terms at 
Lockport or any of the towns skirting the city of Buffalo ? 

Gen. Greene. I do not see why they have not. 

Mr. Difenderfer. Why is it they do not? 

Gen. Greene. Because it does not pay. 

Mr. Difenderfer. Isn't it a gentleman's agreement? 

Gen. Greene. No, sir ; absolutelv not. 

Mr. Difenderfer. Now, in the start, giving your testimony here, 
you placed particular stress upon the scenic proposition here, the de- 
struction 01 the scenery about the falls. Do you know whether or 
not at any time that proposition was created and the point raised 
by the companies themselves in order to throw dust into the people's 
eyes ? Do you know whether or not you had a newspaper man em- 
ployed to agitate that question ? 

Gen. Greene. I did not; absolutely did not. 

Mr. Difenderfer. Now, I understand that the scenic part of it is 
but an incident here ; that that is the thing that you people are trying 
to place uppermost before this committee, but I appreciate this ^act: 
That there is a far more potent factor back of this, and that is, that 
the people owning these rights to-day should be made to use every 
part of the electricity that they can use, at a price that would be 
profitable and at the same time beneficial to the community vsrhich 
they serve. If you can serve Loclcport at $16 it seems to me that the 
companies are placing an extraordinary burden upon the people in 
the city of Buffalo. 

Gen. Greene. Outside of the city of Buffalo we sell at from 
twenty to twenty-four dollars, depending on the quantity. 

Mr. Difenderfer. What do you get in Rochester? 

Gen. Greene. $25. 

Mr. Difenderfer. Are you in any way associated with the 
Mackenzie-Mann Co.? 

Gen. Greene. No, sir. 

Mr. Difenderfer. Do you sell them any power ? 

Gen. Greene. No, sir. 

Mr. Difenderfer. Do you buy any ? 

Gen. Greene. No, sir. 

Mr. Difenderfer. Do you know whether or not the General Elec- 
tric Co. buys any? 
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Gen. Gbeene. I know nothing at all about the General Electric 
Co.'s business. 

Mr. Garner. General, let us get b&ok to the two original proposi- 
tions. First, is there any objection to. utilizing the 454OO fe«t ; and. 
second, is there any reason why we should not import the full extent 
of the power created in Canada to the United States? 

Gen. Greene. I say there is no reason why you ^ould not take the 
4,400 feet. There is no reason whv vou should not import th« full 
extent of the power created in Canada to the United States. 

Mr. Garner. Is there any reason why we should not make a limit 
of cost on both sides ? 

Gen. Greene. I think there is a reason why — because you have not 
the indieisl machinfery to determine what the price should be. 

The CHAiRifAN. With whom, in your opinion, diould the power to 
fix the toUs be lodged— with the Secretary of War or the New York 
Public Service Oommisfiaon ? 

Oen Grxbnb. With the Public Service Commission of the State of 
New York, whidh has given entire satisfaction to the people of that 
State for more than five years. 

The CHAiRif AN. I agree with you about that. 

Mr. Garner. Would there be any objection; and if so, what objec- 
tion, to the United States Government having a commission for the 
purpose of regulating the prices of power to be furnished both from 
the American Governmtent and that to be furnished by Canada ? 

Gen. GfiK&NEv What would be the respective limits of jurisdiction t 

Mr. Garner. The United States would absolutely control the prices 
from Niagara Falls, it being a navigable stream and a boundary. 
What is -tEe objection to fixing a commission ? 

Gen. Greene. The only objection is that it has already been done 
by the State of New York. 

A Member. Is that as to Canada ? 

Gen. Greene. Yes, sir. Any power imported from Canada can not 
be sold except subject to the jurisdiction of the Public Service Com- 
mission of New York. 

The Chairman. In that connection. General, I desire to say that 
the State of Ne>v York, throogh the attorney general, Mr. Carmody, 
and th^e commisBioners of public service, with the commissioners 01 
conservation, will be represented here next Tuesday. 

Mr. Kendall. General, I notice in your statement that you^ ap- 
pear on behalf of both the New York corporation and the Canadian ? 

Gen. Orbene. Yes, sir, 

Mr. Kendall. Do you know whether there is any community of 
interest to the extent of there being an identity of stockholders!? 
Are any of the American stockholders interestea in the Canadian 
company ? 

Gen. Greene. Some of the stockholders of the Canadian corpora- 
tion are stockholders of the New York corporation, but in the aggre- 
gate they are a minority and they do not control the New York cor- 
poration. 

Mr. Ejbndall. But would not their interests be such that they 
would not desire an active competition ? 

Gen. Grbene. There could not be any competition; one is a dis- 
tributing company in New York and the other is a power-house com- 
pany in Canada ; one sells to the other. 
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Mr. ExNDALL. You said you did not think it would be proper to 
have any competition between the two sides? 

Gen. Gbeene. No, sir ; I did not say that. 

Mr. Ejbndall. Yes ; but I a^ked you a few moments ago if it would 
not be a beneficial arrang^nent to have a competition, and I under- 
stood jou to say that it would not be on account of the New York 
commission regulating it? 

Gen. Greene. No, sir ; I did not say that. 
. Mr. Sharp. Any active competition with the American side. 

Gen. Greene. I do not think you will ever get competition in the 
same locality ; experience has shown that that is a failure ; it does not 
produce low prices, but destroys capital. 

Mr. Sharp. We have been more or less entertained here 1^ people 
representing Detroit interests or the people of- Detroit Tliey ear- 
nestly desire this importation to compete with the higher rates in 
Detroit. Now, if that be 192 miles away, it would be much easier 
to transmit that power from New York. In other words, if a com- 
petition is good for Detroit and other places, I should think it would 
be just as good for New York and the other side. 

Gen. Greene. I do know that the people in New York are entirely 
satisfied with the public-service commission. I do know that there 
has never been a complaint of the price of power of the companies 
which I represent for six years. 

Mr. Garner* As I understand you. General,^ it makes no difference 
how many companies you have, if the commission has the absolute 
power to fix the price there can not be any competition } 

Gen. Greene* That is the theory of the law. 

Mr. Garner. In other words, the commission fixes maximum price? 

Gen. Greene. Yes, sir ; but you can sell at much less. 

Mr. Garner. Then there is an opportunity for competition under 
the commission law of New York? 

Gen. Greene. Oh, yes; but another feature of the law requires 
that the public-service commission shall approve the issue of securi- 
ties, and sometimes they have declined to do that for the purpose of 
making two electrical distributing companies. 

Mr. Cooper. Is not the whole idea that of making a monopoly ? 

Gen. Greene. A regiilated mcmopoly. That is wnat railroads are, 
and that is what electrical companies are, and the idea of competition 
is an idea of the past. 

Mr. Difenderfer. Is it true or not that the Electrical Develop- 
ment Co. is practically owned by the Mackenzie-Mann interests? 

Gen. Greene. That is commonly reported. It is conunon talk. 

Mr. Flood. Do I understand you to say there has been no com- 
plaint on the American side on account of the fact that power is 
cheaper on the Canadian side! 

Gen. Greene. The Niagara-Lockport lines extend west as far as 
Dunkirk, and no complaint has been made to us that the rates were 
unreasonable. 

Mr. Flood. People on this side are satisfied to see power cheaper 
on the other side? 

Gen. Greene. There is no comparison. Do you understand how 
it is sold on the Canadian side? It is sold on a Government bond 
Ijearing 4 per cent interest and sold at 102^. Now, the members of 
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this committee claim that a public-service corporation should not get 
a return of its capital. 

Mr. Flood. What is the capital of the original company f 

Gen. Gbeeks. The company in Canada 9 

Mr. DiFENDEftFEs. The Ontario Power Co. 

Gen. Gbsbne. The amount of outstanding — the amount invested 
in the property is $80,000,000. 

Mr. Flood. That is what it cost! 

(len. Greene. Yes^ sir. 

Mr. Flood. What is the cost of both plants t 

Gen. Greene. The New York corporation — ^about eight or nine 
million dollars. 

Mr. Flood. What is the bond issue? 

Gen. Greene. On the Canadian side it is about ten million, but on 
the American side about five million. 

Mr. Fixx>D. What is the capital stock? • ^ 

Gen. Greene. The capital stock on the Canadian side is about 
^().000,000 and on the American side about $4,000,000. 

Mr. Flood. What dividends do they pay ? 

Gen. Greene. Neither company has ever paid a dividend. 

Mr. Flood. What is the stock selling for now ? 

Gen. Greene. There is no active market in either of them. The 
quotations are about 50. 

The Chairman. There has never been any complaint about ex* 
tortionate prices by any citizens of New York against .your com- 
panies? 

G^i. Gbxhnb. No, sir. 

Mr. Flood. What did you say the stock was selling for? 

Gen. Greene. Around 60. 

Mr. Flood. Have you laid aside any surplus fund ? 

Gen. Gkbene. No, sir; the companies are earning something more 
than their interest. 

A Member. You turn that into the company instead of paying it 
out in dividends. 

Mr. DiFENDERFER. What was the original capitalization? 

Gen. Green. That is the originqfl capitalization. 

Mr. Difbnderfer. Thirteen millions? 

Gen. Greene. Yes, sir ; but it has been increased from year to year. 

Mr. Difenderfer. How much was paid into the company or- 
iginally, in cash? There are two kinds of water, you know — one goes 
over Niagara Falls and the other goes into stock. 

Gen. (»EEN£. Why, the equity over and above the bonds is about 
three or four million dollars on the Canada side and about as much 
on the American side. 

Mr. Difbnderfer. Now, as a business man you would know who 
your competitors were, would you not? 

Gen. Greene. I should think so. 

Mr. Difenderfer. Well, are the Mackenzie-Mann interests involved 
in the Ontario Power Co. ? 

Gren. Greene. No, sir. 

Mr. Dzfenderfbr. In no way? 

Gen. Greene. No, sir. 

Mr. Difenderfer. Are there stockholders? 

Gen. Greene. They are not. 
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Mr. DxTEKDESiss. I simply ask that because it mi^t explain away 
why the Electrical Development Co. does not ship or transmit power 
to this company. 

6^1. Gbeene. I think they do not. I answer you absc^ately that 
they are not interested to a dollar in our company, and there is no 
arrangement with them that thev shall brin^ power to this company. 

Mr. DiFENDERFER. Why is it that the Ma^enzie-Mann interests do 
not bring their electricity to this company? 

Gen. Greene. Because it costs an enormous amount of mon^ to 
build transmission lines and because we have not paid dividends for 
six yeajrs they probably think it does not pay. 

Mr. Cooper. Is tiiere not a very rapid industrial development going 
on in Canada? 

Gen. GsBBNE. Tes^ sir. 

Mr. Cooper. And is it not very probable that Canada will get all 
of this? 

Gen. Grckke. Tea, sir. 

A Member. General, do you believe that this additional transmis- 
sion into this country will materially diminish the price ? 

Gen. GmaNB. No, sir. 

A Member. There would be no benefit in anybody taking the 
power? 

Gren. Greene. No ; because the price at which the power is sold is 
verv much less than the price of steam power, and that allows the 
troUey linos to extend their tracks to points they oduM not otherwise 
reach. 

Mr. Flood. What is the difference in price betwe^ atoam power 
and electric power? 

Gen. Greene. Steam power comes somewhere between forty and 
fifty dollars per horsepower, and yet we sell in the vicinity of the 
power plant at twelve fifty. At Lockport we sell at aizteen ; and at 
Syracuse we sell at thirty. 

Mr. DiFENDERFER. How much at Bochester? 

Gen. Greene. Twenty-five. In any event, we are a quarter or a 
tliird below the price of steam power. 

Mr. DiFENDERFER. How do you account for your ability to sell it 
Ml Rochester for 25 when the charge in Buffalo is 29? 

Gen. Greene. I can not give you any answ^ in regard to tlie 
|)rices in Buffalo, because I do not know their business. 

Mr. DiFENDERFER. Now, whcn this treatv was framed between 
this country and Canada — you and I are both laymen on this propo- 
sition ; 1 am not a lawyer and you are not a lawyer— who was it that 
suggested the 36,000 cubic feet per second in Canada, and the 20,<XW 
for the American side? 

Gen. Greene. As I understand that, it was made by the Interna- 
tional Waterways Commission at the request of the Secretary of 
State, who was negotiating the treaty. 

Mr. DiFENDERFER. Do 3'ou Imow whether or not any suggestion- 
came from these power companies? 

Gen. Greene. Some were made, but they were not considered. 
They were informed by the Secretary of State that he would get hi^ 
own information from the Government authorities. 

Mr. Flood. Did not the suggestion rather come from Canada? 
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Gen. Gbeenb. Well, I have tiever seen the minutes of the meetings 
between Mr. Bryce and Mr. Root. 

Mr. Gabnee. General, do I underBtajad you correctly when you 
say that these 36,000 cubic feet were awarded to Canada and 20,000 
to the United States at the suggestion of the International Water- 
ways Commission t 

Gen. Gbeene. In Response te the request of the Secretary of State 
for information. 

Mr. DivKNDBBJPSR. Who. gave that information t 

Air. Gaknsb. The engineering board. 

Gen. Greene. The International Waterways Commission of that 
time. You will find reports in the back history of this matter in the 
investigation of 1906. 

A AIembeb. March 19, 1906. 

Gen. Gr££N£. You will see that figures up. March 19, 1906, Inter- 
nktional Waterways Commission, and here is their signed recom- 
mendaticm. 

Mr. Shabp. General, are you familiar with the reasons why this 
dbcrimination was made! 

Gen. Gbeene. I understand that the reason why the United States 
was allotted 20,000 feet is that about 90 per cent of the Falls is on 
Canadian territory. 

Mr. Shabf. That is what I thought 

Gen. Gke£NE. The boundary line js not in the center of the stream. 
but runs through the thin water near Goat Island, and the rq>ort or 
the engineers is that only 5 per cent goes over the American Falls 
and perhaps 2 or 3 per cent over the American side of the Canadian 
Falls ; so tnat less than 10 per cent of the water of Niagara Falls is 
on the territory of the United States. 

ilr. Kendall. Where do you say that boundary line is ? 

Gen. Greene. At Terrapm Point. 

Mr. Shabp. Another reason I heard is that the supposed loss of 
the drainage canal at Chicago 

Gen. Gbeene. Oh, that always appears ; 10,000 feet at Chicago. 

ilr. Sharp. Are you acquainted with the operations of the She- 
winnegan Power Co.1 

Gen. Greene. I visited it once. 

Mr. Sharp. Do you know what rate they are getting for their 
power? 

Gen. Greene. No; I do not. 

Mr. Difbndebfer. General, the Ontario Power Co. is a corpora- 
tion? 

Gen. Greene. Tes, sir. 

ilr. Difbnderfer. And it is a power-distributing company ? 

Gen. Greene. Yes, sir. 

ilr. DiFENDERFER* And you are the vice president ? 

Gen. Greene. Yes, sir. 

Mr. Difenderfer. So that your association with the Ontario Power 
Co. would be very intimate ? 

Gen. Greene, x es, sir. 

ilr. Difenderfer. Now, the Niagara, Lockport & Ontario Power 
Co. is the company that distributes the power created by the Ontario 
Power Co. ? 

Gen. Greene. Tes, sir. 
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Mr. DiFENDERFER. It is the distribuling company? 

Gen. Greene. Yes, sir. 

Mr. DiFENDERFER. And you take this product at the center of the 
river? 

Gen. Greene. Yes, sir. 

Mr. DiFENDERFER. Then, you must have information as to what i^ 
costs to deliver it to the center of the Niagara River? 

Gen. Greene. I have previously answered that question. 

Mr. DiFENDERFER. And you say that the Macfeenzie-Mann Co., 
which is the Electrical Development Co., could not afford to brin^ 
it into the United States? 

Gren. Greene. I have made that statement. 

Mr. DiFENDERFER. How do you dovetail the two — ^that you can 
afford as a member of these companies to bring this power to this side 
and distribute it to Rochester, and so on, and yet you say the Map- 
Kenzie-Mann Co. can not bring it here to Buffalo? 

Gen. Greene. I did not say an3rtihing about Buffalo. Of course^ 
if there are any representatives of the MacKenzie-Mann interests 
here they can speak better than I can, but if they are not, I would 
say that I would not ask capitalists to put seven or eight million 
dollars into a second transmission company to use their power in 
New York, because it would not produce any return. 

Mr. DiFENDERFER. Xow, then, it would be practically impossible to| 
expect that company to deliver any electricity in Detroit under those 
circumstances, would it not? 

Gen. Greene. The MacKenzie-Mann Co.? 

Mr. DiFENDERFER. Yes. 

Gen. Greene. I dont understand 

Mr. DiFENDERFER. I am just taking a hypothesis. 

Gen. Greene. I should not expect to make any money by going to 
Detroit. 

Mr. DiFENDERFER. And you rather an acute business man; you 
have the reputation of being a rather acute business man ? 

Gen. Greene. Yes, sir. [Lauehter.] 

Mr. DiFENDERFER. Now, the MacKenzie-Maim Co. is 

Gen. Greene. They are rather acute, too. 

Mr. DiFENDERFER. If they are not able to do it, it is quite evident 
that no other company will ever, within our lifetime, supply Detroit, 
or even Windsor? 

Gen. Greene. Now, when you talk about your lifetime, I don't 
know your expectation of life 

Mr. DiFENDERFER. About three or four years. JLaughter.] 

Gen. Greene. But what is possible in electricity in 15 years that 
no man can say. It was about 15 years ago that they said we could 
not take the power to Buffalo; now we run cars by it in Oswego. 

Mr. DiFENDERFER. What do you sell it for in Oswego? 

Gen. Greene. The Syracuse lines run from Svracuse to Oswego. 
Detroit is about 225 miles awav. Before the nydroelectric-power 
commission was formed we considered the idea of going to Detroit, 
but we could not agree with the people of Detroit on the price; we 
could not see, from the price they were willing to pay, that it would 
be a successful commercial venture. Now, the hydroelectric commis- 
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up the time of this committee, but this matter of transmission de- 
pends on the transmission of voltage; and voltage, in electricity, is 
practically synonymous with pressure. 

Now, when the Niagara Falls C!o. took their power to Buffalo 
some 10 or 12 years ago the highest voltag^e thev could get was 
11,000; that was in 1896, 16 years ago. I think there was a great 
deal of doubt whether it was going to be a success, and it was a 
success. We came alon^ in 1906 and we went to 60,000. The hydro- 
electric power ccmmiission is using 110,000. Now, as I understand 
it, the distance you can take it is approximately proportionate to 
the pressure, and that depends upon getting an insulator which will 
hold the current. 

Mr. FiiOOD. With 110,000, how far can you carry the current? 

Gen. Gbeene. I should say 200 miles, or even more, but there is 
a loss, and the steam plants are every year improving in efficiency. 

Mr. CooFEE. General, do you know anything about the develop- 
ment of crude oil — that there are a great many manufacturers who 
claim to-day that they can make power cheaper than vou can 
bell it ? 

Gen. Greene. Yes; I know they claim it, but at what price? 

Mr. Cooper. That is, the price which you sell it at. We claim 
that we can make power with our oil engines cheaper than we could 
buy it from you if you were located in Buffalo. 

Gen. Greene. I don't doubt that, because there has been a very 
remarkable development in crude-oil engines. 

• Mr. DiFENDERFER. Now, at a distance far remote from your plant, 
I would state that at the Pardee mine they have an immense amount 
of power that can be used (and I am not informed that thev are 
unable to supply it) a great deal more cheaply than the people are 
selling it to-day. 

Gren. Greene. I understand that a hydroelectric plant is being 
constructed at Scranton 

Mr. DiFENDERFER. This is the Pardee- Areo plant that I am talk- 
ing about, and they claim that for the next 50 years they can supply 
electricity without any perceptible decrease. 

Gen. Greene. New York is not blessed with culm banks. 

Mr. DiFENDERFER. No; but I say they are getting their culm as 
cheap as you are getting your water. 

Gen. Greene. Yes. 

A Mebcber. Is there any other company that transmits power 
into this country except your company ? 

Gen. Greene. Not beyond Buffalo. 

A Member. The Electrical Development Co. is not a transmission 
company? 

Gen. Greene. They have no transmission lines in the United 
States. 

Mr. Garner. If Congress, acting for the United States, should 
decide that to use the 4,400 feet additional would not affect the 
scenic beautj of the Falls, and that it was advisable to permit 
Canada to import power into the United States, would not the 
whole question be solved as to the construction of the wcJrks and the 
charges, if we should provide that everything should be done under 
the Secretary of War? 

28306—12 7 
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Gen. Greene. What are the limits of his supervision ? 

Mr. Garner. Limits as to the conditions precedent and the estab- 
lishment of plants in the United States and the prices to be charged 
for the power imported. 

Gen. Greene. I do not know about the machinery. 

Mr. Garner. Well, Congress could furnish him with machinery, 
and it is supposed that the engineering department is the best body 
to determine the cost of production. 

Gen. Greene. I was an officer of engineers for 20 years; I would 
not dispute that statement. 

Mr. Garner. Yes; but I am saying that the Engineer Depart- 
ment is the best organization to determine the price. 

Gen. Greene. I do not think that the cost or price is a matter that 
has often come to them as engineers. As to the commercial questions 
as to what returns are fair on an investment of capital, I do not think 
they are experts. 

Mr. Cooper. General, in answer to a question I asked you, you 
gave as your answer, did you not, that the up-State public utilities 
commission would claim that it would be an infringement of their 
rights in New York if Congress undertook to fix the rates? 

Gen. Greene. Well, I would say that there would be two bodies 
with the same powers ; but what action the State of New York would 
take under those circumstances it is not for me to say. I say that 
here is a commission that for five years has done that work and done 
it very satisfactorily. Now, if you create a United States agency 
to do that work you have two liodies doing the same thing in the 
State of New York. 

Mr. Cooper. You agree to what seems to be Mr. Gamer's idea 
(and it is mine, too) that Congress should delegate to the Engineer 
Department the means by which this power is to be diverted ? That 
is, that they should get the maximum results? 

Gen. Greene. Yes, sir; there is no one who can determine better 
than they how the works should be constructed. 

Mr. Difbnderfer. Then they have the power to discriminate in 
the prices — the New York Public Service Commission? Have they 
the right to discriminate as between localities ? 

Gen. Greene. They have the right to discriminate between locali- 
ties, certainly. The price is not the same between 10 miles away and 
200 miles away. 

Mr. Dipbnderfer. Then do you not think they have discriminated 
in the prices charged at Buffalo and at Lockport ? 

Gen. Greene. They have never investigated it, but they are going 
to do it now. 

Mr. Difenderfer. Here you have something like sixty or sixty two 
million dollars of invested capital. The law says that if 100 people 
think the prices are unreasonable the commission shall investigate and 
determine the fact. That acts something like the reciJl, does it not? 

Gen. Greene. Yes, sir. [Liaughter.] 

I say I do not think you can ask that one man should have the 
power to say anything involving such large interests 

Mr. Difenderfer. One man snould have that power. One man 
should be permitted to set a precedent for the rest in a decision from 
that board. 
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Gen. Gksexe. You will have to fight that out with the Legislature 
of New York. 

Mr. DiFPBKDEBFES. My contention is that the public-service com- 
mission of New Yori£ is not doing its duty to the city of Buffalo. 

Gen. Okekkb. I have never heard any complaint from the people 
of New York. The people that you are desiring to protect are per- 
fectly satisfied. 

Mr. E^BNDAix. The rates in Buffalo are perfectly uniform with the 
rates in New York, and if one man has a grievance his neighbors 
cfught to have it also. 

Gen. Gbeeni:. There would be a hundred. 

Mr. Kendall. I think it is not unreasonable at all that a hundred 
diould be required to join. 

Gen. Greene. In half a million people? 

Mr. DiFENDiBFER. Yes; but if tnat single complaint is brought, 
that complaint is public, and I contend that in the city of Buffalo 
the party making tnat complaint has been penalized by the company. 

Gen. Grxbm'e. Mr. Difenaerf er, if ^ou are dissatisfied with the price 
of a railroad ticket from here to Philadelphia, do you claim that you 
have the ri^ht to demand of the Interstate Commerce Commission 
that that price shall be reduced? 

Mr. DiFBNDHRFXR. If the railroad company is breaking the law, I 
have that right. 

Gen. Greene. But we are not breakinfif the Jaw. We are complv- 
ing with the law. 

A MsMBEii. The difference is this : Any single citizen can complain 
about a discrimination, but he can not get the general schedule rates 
ebanged under the law of the city. 

Tm Chaiuman. General, in order to simplify the matter as much 
as possible, let me ask ^ou a few quest iona 

We have a treaty with Great Britain, and under article 6 of that 
treaty Canada has the right to divert 86,000 cubic feet of water per 
second and the United States has the right to divert 20,000 cubic 
feet of water pet second for power purposes. If there is no legisla- 
tion in this matter the treaty is self-acting, is it not? 

Gen. Greene. Yes, sir. 

The Chairman. And the United States could then take the 20,000 
feet for power purposes and Canada could take 36,000 feet per sec- 
ond for power purposes t 

Gen. GrREBNB. Yes. As to the transmission of power from Canada, 
there is no reason why you should legislate. Prior to the 39th day of 
June, 1906, it was perfectly lawful to do what we were then doing — 
bringing power from Canada to the United States ; on the 30th day of 
Jane, 1906, it was a crime to bring power into the United States from 
Canada unless we had the written permit of the Secretary of War. 

Mr. Kendall. Under the Burton Act 

Gten. Grebne. Under the Burton Act what was lawful on the 29th 
of June was a crime punishable bv fine and imprisonment on the 30th 
day of June, and that was the object of this legislation. Therefore 
I answer your question as to the transmission of power from Can- 
•da— there is no reason for you to legislate at all. 

The Chairman. The Burton law expires on the 1st of March of 
ttiifl year? 

Gen. Greene. Yes, sir. 
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The Chairman. The treaty is the supreme law of the land. There 
being no legislation, the people of the United -States can take the 
20,000 cubic feet per second and Canada can take 36,000 cubic feet 
per second, and the power can come in from Canada. 

Gen. Greene. As to the transmission, you should not legislate. As 
to the diversion of water, I think you will have to legislate as to who 
shall have this 4,400 feet; to whom it shall go and how. I supposed 
when I read that treaty that it was a matter the commission should 
decide. I understand now that the commission can not do^ any- 
thing with it The War Department can not do anything with it. 
Apparently it is necessary to legislate as to who shall get this 4,400 
feet. 

Mr. Sharp. General, what proportion is that to the whole water 
that goes over the Falls-Hsdl tiie water? 

Gen. Greene. The average flow, as certified by the United States 
engineers, is 211,000 feet per second. The permissible diversion is 
about 56,000. 

Mr. Sharp. I imagined that the flow was a great deal more than 
that. 

Gen. Greene. How many tons do you think that will be an hour? 
Two and a half million tons an hour. 

Mr. Sharp. It seems to me that there is something in the claim that 
to diminish the flow would destroy to a certain extent the scenic 
beauty. It is large enough to make us go with caution. 

Mr. Kendall. It is a little more than one- fourth. 

Gen. Greene. That question was asked me in the last hearing, six 
years ago: What proportion of the water could be diverted without 
inter fermg perceptibly with the flow of the Falls? I answered: 
"About 40 per cent." I adhere to that opinion, and I have watched 
the Falls very carefully ever since. That would be 80,000 cubic feet 
instead of 56,000 feet. There are a great many other people who are 
very familiar with the Falls who have the same opinion that I have — 
that the effect would not be noticeable until you get to 40 per cent. 
Under Mr. Burton's law the 160,000 horsepower that he allows to 
come in would be somewhere between 14 and 15 per cent 

Mr. Sharp. About half. 

Gen. Greene. A little over half. 

The Chairman, Now, General, to proceed, with whom do you 
think the power should be lodged regarding this additional 4,400 
cubic feet of water? 

Gen. Greene. I think with the War Department, through the co- 
operation of the State of New York. 

Mr. DiFENDERFER. Now, to whom shall it be given? 

Gen. Greene. I should say to that company which will satisfy the 
War Department that it will give the most power. 

Mr. DiFENDERFER. The Alexander bill provided that it would give 
it to two comi>anies. I want to know whether, in your judgment, 
that would be just? 

Gen. Greene. The Alexander bill followed Burton's bill in naming 
certain companies, but that bill is dead. 

Mr. DiFENDERFER. I Understand; but would it be fair to give that 
to both companies? 

Mr. Kendall. That is an ethical question ; on that one man's judg- 
ment would be just as good as another's. 
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The Ghaishan. General, I understand you to say that the ri^ht 
to grant the permit for the additional power shoula be lodged with 
the Secretary of War, and the right to say who shall have it and fix 
the cfaarees should be lodged wiu the public-service commission of 
New Yore, 

Gen. Gbebiye. Yes, sir. 

The Chaisican. That is all the legislation required, in your judg- 
ment! 

Cren» Grbenb, Yes, sir. 

The Chaibman. liien the people of the United States could buy 
power either from the American companies or from the Canadian 
companies? 

Gen. Greens. Yes, sir. 

Mr. TiBOARE. Genmd, do you know how many visitors are at the 
Falls in a year! 

Gen. Gbeene. Our record book shows about 5,000. I do not know 
precisely about the other companies, but I think they are fully as 
large; and they go through the works. That, however, is not the 
total number oi people who go to the FaUs. 

Mr. Leqare. But how many people have the pleasure of seeing the 
Falls! 

Gen. Greene. I was Just asking if the president of the Gorge 
Railroad was here; but I think about 150,000. 

A Voice. A million and a half. 

Gen. Greene. Well, I should not like to say. 

Mr. Leqare. About a million and a half? 

Gen. Greene. Yes. 

Mr. Leqare. About how^ many people are benefited by the use of 
this power? How many people are supplied with light! 

Gen. Greene. About 2,500,000, and in Ontario about 1,000,000. 

Mr. Leqare. About 8,500,000! 

Gen. Greene. Yes, sir. 

Mr. Sharp. I don't know whether it was debated in the Senate, 
but some years ago a prominent member of that body took up seri- 
ously the question of putting a dam above the Falls ; and on account 
of the deepening of the canal there is a neat agitation now to make 
the Qiicago Canal navigable. What enect might come on account 
of this legislation! If the whole amount was diverted and in suc- 
ceeding years there should be a decline in lake levels and this agita- 
tion should increase for diverting a larger amount, what would be 
the effect upon the flow from the Falls ! 

Gen. Greene. The dam you speak of is now being considered by 
the International Waterways Commission, under the convention of 
1902. They say they expect to arrive at their conclusion in about 
a year or less^ and pending that report I do not feel qualified to say 
anything. You understand that the wind varies the lake levels to 
the extent of 14 feet. 

Mr. Sharp. There is only about 14 feet difference clear around to 
Lake Erie. 

Gen.* Greene. This 14 feet is at the Buffalo end, due to the east 
wind backing it up and the west wind blowing it down. 

Mr. Sharp. Acts a good deal like the wind blowing over the lime 
kilns at Detroit. 
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Gen. Grexne. That is all. However, before closing I put on the 
desk these photographs. The earliest one is 1804:. i would like to 
call the attention oi the members of the committee to this. These 
are photographs of 1890 to 1900. I think, Mr. Cooper, in looking at 
the photographs of 1911, thought that that lack or water on Terra- 
pin Foint was due to the power companies. 

Mr. Cooper. General, sometimes I don't know what to think about 
those photographs. 

Statement by Francis V. Greene on behalf of Niagara. IjOCKpobt & Onta^bio 
Power Co., a New York Corporation, and Ontario Power Co. of Niagara 
Falls, a Canadian Corporation. 

Mr. Chairman, the treaty between the United States and Great Britiilu iu 
regard to the boandary waters of the United Sttites and Canada was negotiated 
by Mr. Root, then Secretary of State, on behalf of the United States, and by 
Afr. Bryce. British ambassador, on the part of Great Britain; it was signed by 
them on January 11, 1909; the Senate of the United States gave Its consent, 
under certain conditions, to its ratification by resolution dated March 3, 1909. 
The conditions imposfsd by the Senate delayed the ratification by Great Britain 
for a year, but It was ratified by Great Britain on March 81, 1910; by the 
President on the following day, April 1,*1910; the ratifications were exchanged 
at Washington on May 5, 1910, and the treaty was proclaimed by the President 
on May 10, 1910. 

The fifth article of said treaty relates to the diversion of the waters of the 
Niagara River above the Falls, and is in the following language : 

"The High Contracting Parties agree that It is expedient to limit the diver- 
sion of waters from the Niagara River so that the level of Lake Erie and the 
flow of the stream shall not be appreciably affected. It is the desire of both 
Parties to accomplish this object with the least poaslble injury to investments 
which have already been made in the construction of power plants on the 
United Statea side of the river under grants of authority from the State of 
New York, and on the Canadian side of the river under licenses authorised 
by the Dominion of Canada and the Province of Ontario. 

" So long as this treaty shall remain in force, no diveralon of the waters of 
the Niagara River above the Falls from the natural eonrse and stream thereof 
shall be permitted except for the purposes and to the extent hereinafter 
provided. 

" The United States may authorize and permit the diversion within the State 
of New York of the waters of said river above tiie Falls ef Niagara, for powev 
IM^rposee, not exceeding in the aggregate a daily diveralon at th% rate of 
twenty thousand pubic feet of water per second. 

" The United Kingdom, by the Dominion of Canada, or toe Province of 
OntarlOi, ipay authorize and permit the diversion within the Province of On- 
tario of the waters of saM river above the Palls of Niagara, far newer pur- 
PQ8B8, net ^cf^ing In tJie aggregate a daily dlTecflon at the rate iA thirty-sAx 
thousand cubic feet of water per second, 

" The prohibitions of this article shall not appl^ to the diversion of water 
for sanitary or domestic purpose or fbr the service of canals fbr ^e parposes 
of navigation." 

Two bills are now pending in the House of Representatlveai to wit, H. E. 
6746, Introdyced by Mr. Smith, of Buffalo, and H. E. 7694, introduced by Mr. 
Simmone^ of Niagara Falls, the title of both bills being identical, namely. 
" To give effect to the fifth article of the treaty between the United States ana 
(>eat Britain signed January 11, 190a" I understood it is the purpose of year 
committee to prepare legislation which shall be deflni|% final, and ceoeipl^te 
tpr the purpose of giving effect to Article Y of the treaty, and that in prei^r- 
ing this legislation you will consider and reach a conclusion on the following 
questions : 

(a) Is any legislation needed, or is the treaty aeU-actlng? 

(b) If legislation is needed, shall such legislation permit the dlversiiui oa 
the American side of all the water permitted by t^e treaty, or shall it restrict 
the diversion on the American side to the amount now diverted or to some 
other amount less than that permitted by the treaty? 
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(c) If the amount authorized by the treaty to be diverted on the American side, 
irluch is 4,400 cubic feet per second more than is authorized there to be diverted 
by the BurtOQ law, how is the allotment of this additional 4.400 cubic feet 
per second to be determined ; and what commission or department of the Execu- 
tive GovenmieDt is to determine this allotment and see tbnt it is not exceeded? 

(d) The treaty placea no restriction whatever uix>n bringing Into the United 
States the power generated on the Canadian side of the Niagara Kiver. Is it 
dtfirable to place any such restrictions or is it better to allow the people of 
tbe United Statee to have the use of all the Niagara power that can be brought 
into the United Statee? 

This matter has been before Ck>ngreB8 for six years, but as this is the first 
time the matter has been brought before this committee it may perhaps save 
time and answer in advance a great many questions that would otherwise be 
asked, if I ahould state aa briefly as poasible the provisions of previous legis- 
lation and the situation at the Falls at the time that such legislation was 
enacted. 

In the autumn of 1905 there were, then as now, four power companies ^ and 
five power hooaeB at or near the Falls using the water from above the Falls. 
Od the American aide there were two New York corporations deriving their 
powers from the Legislature of the State of New York, namely, the Niagara 
Falls Pow^ Go. and the company whose corporate name is now the Hydraulic 
Power Co. On the Canadian side there were three Canadian corporations, 
namely, the Ontario Power Co. of Niagara Falls, the Canadian Niagara Power 
Oo., and tlie Baectrical Devdopment Co. (Ltd.). Three of these companies and 
four of tlie power houses and the works comected therewith were entirely 
owned by American citisena 

In 1006 the companies had made their plans and entered Into contracts for 
tbe sale of the greater part or all of the following amounts of power, which 
i9 the laws tben existing and by their agreements with the State and i^ovincial 
authorities on both sides of the line they were fully authorised to make, as 
Mkmn: 

On the American side: Horsepower. 

Niagara Falls Power Co 86,000 

Hydraulic Power Co 120,000 

Total 205,000 

On the Canadian side : 

Ontario Power Ob 180, 000 

Canadian Niagara Power Co 110, 000 

xaectrical Development Co. (Ltd.) 125,000 

"— — ^— ^— ^"^p" 

Total 415,000 

Total on both sides 020,000 

The works of all of these companies at all five of the power houses were in 
various stages of progress, but all of them had bem undertaken on plans calliog 
for construction of the sise above name^ and all of theoi, as above stated, 
la compliance with the laws» ordinances, and firancblses which bad hitherto 
been granted by competent authority. 

In tlM autumn 'of 1905 the statement was made in various papers that Niagara 
TsQs had been partially ruined and soon would be completely destroyed by the 
power companies, and legislation was sought to preserve the Falls from this 
alleged danger. A blU for tide purpose was introduced by Mr. Burton, then a 
It^mseBtatlTe from Ohio and chairman of the Rivers and Harbors Committee, 
and after elaborate hearings during the session of six years ago this bill 
ftoally beeame a law on June 29, 1006. This law made it a misdemeanor, pnn- 
iahable by fine and imprisonmoit, to do certain things which up to the day 
before had been perfectly lawful The things thus forbidden were: 

ta) To divert any water from the Niagara River. 

((> To transmit any power from the Dominion of Canada into the United 
States without the written permit of the Secretary of War; and in granting 
BQch permits the Secretary of War was authorized to grant them for diversion 
of water on the American side only ** to individuals, companies, or corporations 

^ There are two American and tliree Canadian corporations ; but the Canadian Niagara 
Power Co. is entirely owned by the Niagara Falls Power Co., so that the number of 
todependent companies la foar. 
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which are now actually producing power from the waters of said river or its 
tributaries, In the State of New Yorlc, or from the Erie Canal," and to an 
amount in the aggregate not exceeding 15,600 cubic feet per second; and. he 
was further limited in the matter of granting permits for the transmission of 
power into the United States by the provision " that the quantity of electrical 
power which may by permits be allowed to be transmitted from the Dominion 
of Canada into the United States shall be 160,000 horsepower." 

The title of the law approved June 29, 1906, reads as follows: "An act for 
the control and regulation of the waters of Niagara River, for the preservation 
of Niagara Falls, and for other purposes." 

In the hearings before the Rivers and Harbors Committee prior to the enact- 
ment of this law some question had been raised as to the right of Congress to 
control the waters of the Niagara River for any other purposes than that of 
navigation, and some doubt had been raised as to what particular clause of the 
Constitution gave to the Congress of the United States the right to enact le^s- 
lation for the preservation of Niagara Falls. Therefore the fourth section ot 
the law requested the President of the United States to negotiate with the Grov- 
emment of Great Britain " for the purpose of providing by suitable treaty ^^ith 
said Government for such regulation and control of the waters of Niagara River 
and its tributaries as will preserve the scenic grandeur of Niagara Falls and 
of the rapids lu said river." These negotiations were promptly undertaken, and 
resulted in the treaty which was signed, ratified, and proclaimed on the dates 
above named. 

As the act of June 29, 1906, was intended only to take care of the situation 
until the treaty should be negotiated and ratified, section 5 of the law enacted 
that the " provisions of this act shall remain In force for three years from and 
after the date of Its passage." When the three years expired the treaty, 
although signed, had not been ratified by both parties, and therefore the pro- 
visions of the law were extended for two years, or until June 29, 1911. In the 
last session of the Sixty-first Congress resolutions were introduced for extend- 
ing the Burton law, and bills were introduced for giving effect to the fifth 
article of the treaty, but none of them passed, and thus the Burton law expired 
on June 29, 1911. 

On the last day of the special session, namely, August 22, 1911, a Joint reso- 
lutlon was adopted reviving, reenacting, and extending the provisions of the 
act of 1906 to March 1, 1912. 

One of the provisions of the Burton law of 1906 authorized the Secretary of 
War, in his discretion, to grant revocable permits for the diversion of water in 
excess of 15,600 cubic feet per second " to such amount, if any, as, In connection 
with the amount diverted on the Canadian side, shall not Injure or interfere 
with the navigable capacity of said river or its Integrity and proper volume as 
a boundary stream, or the scenic grandeur of Niagara Falla" In order that 
the Secretary of War might be advised as to the probable effect of these diver- 
sions and could intelligently exercise his discretion as to granting such re- 
vocable permits for additional diversions, instructions were sent early in 190T 
to the oflJcer in charge of the lake survey directing him to make observations 
and to report from time to time the result of such observations and measure- 
ments, so as to show the effect of such diversions upon : 

(o) The navigable capacity of said river. 

(h) Its integrity and proper volume as a boundary stream. 

(c) The scenic grandeur of Niagara Falls. 

The reports made In compliance with these Instructions have been transmitted 
to Congress and are embodied in Senate Document No. 105 and House Document 
No. 246, of the present Congress. 

Briefly, the reports of the engineers are to the following effect : 

(a) As to the navigable capacity, they say (Doc. No. 246, p. 12). that the 
diversions referred to: 

"Win not Injure or Interfere with the navigable capacity of the Niagara 
River." 

(6) As to the Integrity and proper volume as a boundary stream they say 
(same page) : 

" It is not apparent that the river through these diversions has suffered." 

(c) As to scenic grandeur (same page) : 

"It may be considered that the changes on the American Fall are unim- 
portant" 

In other words, the effect of the diversions does not Interfere with the navi- 
gation of the Niagara River, does not Injure Its Integrity and proper volume as 
a boundary stream, and does not Injure the American Fall. 



PRESERVATION OF NIAGARA FALLS. 99 

The oigineers, however, report (H. Doc. No. 246, p. 13) that the effect of 
these diTerslons is to cause a lowering of Lake Brie which, though Blight, in 
their opinion " Can not be ooustdered negligible,'* and they also find that there 
bas been a lowering at the eastern and western ends of the Canadian Fall, as 
to which they say : 

"While natural causes have been chiefly instrumental in effecting these 
cbangefl» it appears indisputable that the artificial diyersions of the power com* 
penies have materially added to the ' injury or interference with the scenic 
grandeur of Niagara Falls.' Additional diversions, now contemplated, will 
increase this damage.'* 

In other words, then, they find that these diversions have affected the level 
cf Lake Brie and have contributed to the injury of the scenic grandeur of 
Nlagaia Falls, the greater part of which has been produced by natural causes. 

As to the lowering of Lake Erie, it is measured in fractions of 1 inch. The 
calculations are of a most complicated, scientific character. So far as I know, 
this is the first attempt to study the hydraulics of a great river with a view to 
determining in ^edflc quantities the effect upon the level of the lake which 
discharges inta that rtver, of diverting a small portion of the fiow at n point 
over 20 miles below the lake, during which distance the river falls nbont 11 
feet The result is extremely interesting from a scientific standpoint, but it 
can hardly be considered as final and coticlnsive; for whereas it has tnken the 
observations of 40 years to determine within an error of 1 to 2 per cent the 
relation l>etween the level of the lake and the volume of discharge of the 
stream, tliese results undertake to define the variation in the discharge of T^nke 
Erie to within one-third of 1 per cent, and they are based uiwn two HPiies of 
cb^rvatlons, each of 10 days' duration, during one of which the American 
I>ower houses were shut down and during the other were in operation. 

Theoretically the dropping of a stone into the pool of still water above 
Niagara Falls would create a ripple which would travel back to liUke Erie, anrl 
could there be measured in millionths of an inch if there were any instruments 
capable of such measurement. The measurements in this case are in fractions of 
an inch. The report of Gen. Blxby. Chief of Engineers, dated October 14, 1911 (p. 
1114), says that the effect upon Lake B^rle of the increased diversions since 1906 
has been one-fourth of an inch. The report of Lieut Col. Riche (H. Doc. No. 
246, p. 12), says that the total effects of the present diversions are the lower- 
ing at Lake Erie li inches. The report of Mr. Shenahon, principal assistant 
engineer (S. Doc. 105, p. 49), which accompanied Maj. Keller's report, dated 
November 80, 1908, ^says that "the measurements of the Lake Survey have 
^own with certainty that changes in outfiow of the Niagara River have had 
no appreciable effect toward lowering Lake E^rie In the past 10 years." 

The sum and substance of these reports is, that while there has been a 
minute change in the level of I^nke Erie, it is so small that it has had no 
appreciable effect upon navigation. This was the testimony of Gen. Bixby at 
your hearing on Tuesday last. The navigable waters of the United States are 
in the charge of the Army engineers, under the direction of the Secretary of 
War. These engineers are, on the subject of navigable waters and navigation 
thereon, the first experts in the country. I think your committee may safely 
dismiss from your minds any apprehension that the navigation on the naviga- 
ble waters of tlie United States is in any slightest degree Injnred or affected by 
such diversion of water in the Nlaeara River as Is permitted by the treaty now 

In force. 

As to scenic grandeur, that is not a question of engineerlnc:. Engineers have 
reported that while there is practically no change on the American Fall, there 
liave l)een changes on the Canadian Fall amounting to a lowering of 15 Inrhea 
at the Canadian end and 3| inches at the Goat Island end of that fall (H. Doc. 
No. 246, p. 18). Of this they attribute approximately two-thirds to the diver- 
sions of water and one-third to the breaking away of the ai)ex of the Horse- 
shoe F^ll. They say that this has resulted In (H. Doc. No. 246, p. 13) "a 
marked interference with the continuity and length of crest line, unquestion- 
ably marring the natural beauty of this cataract." 

The fiicts here stated, namely, a total lowering of 15 Inches, are not disputed. 
although it should be noted that the gauge readings from which these facts are 
deduced show a variation of as much as 5 feet in the course of the year and as 
much as 8 to 4 feet in as many successive days. It probably will require a 
longer series of observations to determine with absolute certainty the precise 
extent, in inches, of the decrease In depth at the crest of the Falls due to the 
diversion of water for power purposes. Meanwhile, the determinations above 
quoted are the best we have and are not disputed. 
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As to the opinion formed by the engineers from a consideration of these 
facts, there is, however, a veo* wide diiOference. The Falls rary from day to 
day, according to the wind and the weather. An east wind will diminish the 
volume of the Falls by an amount greater than all the diversions of water foi 
power purposes which are possible under the treaty. The bright sunshine in 
summer will bring forth that marvelous emerald tint at the point of greatest 
depth in the Horseshoe Fall concerning which so much has been written, and 
at the same time will show in dazzling white the purity of the American Fall. 
Oloudy days, rainy days, snowy days, all have their different effects, and 
frequently, in times of extreme low temperature at the close of a long winter, 
with much ice coming out of the lake, the American Fall is abscdut^y dried 
up» and people have walked across the bed of the river between Qoat Island 
and the main shore. There is a well-authenticated case of this 50 or 60 year? 
ago, before diversion of water for power purposes was ever thought of. 

Now, the pofait that I would like to impress upon your minds Is this: That 
the Falls vary in appearance from day to day and month to month and year 
to year; yet under similar ciix^umstances of wind and weather there has been 
no change in their appearance which can be detected by 'the eye, except at the 
apex or point of the Horseshoe. At that point the crest is receding at the rate 
of over 5 feet per annum (S. Doc. No. 105, p. 32), and those of us who first 
saw the Falls 40 years ago can detect the change in the shape of the crest 
It is more pointed now than it was then; but no other change is perceptible 
under t^e same conditions of wind and weather. It is the constant remark of 
visitors who come to the Falls that the appearance of the Falls is Just what 
It was when they saw them years ago ; or, by those who see them for the first 
time, the remark is one of surprise that the Falls are so beautiful in view of 
the statements scattered broadcast that they had been practically ruined. Sev- 
eral western governors recently visited the Falls and gave expression to these 
opinions. 

Scenic grandeur appeals to the imagination, to the emotions ; It appeals dif- 
ferently to different people. You will find all kinds and varietieB of opinions 
concerning it, and you will also find many shades and varieties of opinions as 
to whether scenic grandeur should be allowed to interfere with the industries 
and prosperity of citisens of the United States. Lord Kelvin, several years 
ago, as I am told, expressed the opinion that if theee Falls were needed for the 
b«iefit of mankind, all of their potential energy should be ao utUlaed; and on 
die other extrwne, Mr. McFarland, the president of the American Civic Asso- 
ciation, would probably tell you that he thinks that a Nktloii which Is rich 
enough to build the Pananui Oanal is rich enough to buy up evmry power plant 
at Niagara Falls, destroy them, and stop the use of a single drop of water for 
power purposes.^ Between these extremes some compromise must be reached. 
The existing treaty was under negotlatioa for more than two years, and I 
imagine that the chief cause of delay was a desire to find a f»it cenpromise 
The language of Article V of the tteaty intimates this. I believe it may fairly 
be tak^i for granted that the limitations named in the treaty are about right, 
and that the full amount of diversion on both sides of the river, namely, 56,000 
cubic feet per second, can be takoi without appreciably affecting the scenic 
grandeur of the Falls. This, however, is the very question which your com- 
mittee is to decide, namely, whether the limitatloiis of the treaty are to prevail, 
or whether further and additional limitatioDS and restrictions are to be imposed* 

In considering this question, however, I wish to call your attention to the 
£act — ^and I do not think thie will be disputed by any inteUigent .man who is 
famtliar with the subject— that the sole effect of any restriction on the bringing 
of power from Canada into the United States is to drive American iadoBtries 
into Canada. This restriction on transttissloii was inserted in the Barton law 
OB the theory that if Ifte power was not transmitted into the United Stat^ it 
could not be sold in Canada, and therefore in this way a limitation could be 
Imposed on the use of Canadian water for power purpoees. This theory is 

^ The opposing considerations as between utility Astd sosnle grandeyr aire fairly «<9U 
stated by tiie engineers In tbe following Unguage (S. Doc. No. lOp, p. 7a) ; 

" Thc^ great companies at the Falls have created In good faith power plants to lessen 
the hardships of human labor, to aid transportation, to illuminate the night b^on, and 
to add to the wealth of two Nations. Tbe power honaea for tbe most part ara areU' 
tecturally excellent, harmonizing with tbe scenic surroundings, and tha mechanical 
wonders wrought In solving the engineering problems of the utlll^tlon of this great 
head and volume of water rival as a spectacle the scenic grandeur of the IHUIa and add 
to the attractiveness of the region. 

" It therefore appears proper to permit and foster such ultimate developments in addi* 
tion to those already In force as are compatible with the perpetuation of the scenic 
grandeur appreciably undiminished." 
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entirely fallaciona At tbe time tbe Bart(m law waa enacted only two of the 
CanadiaJi power houses were in operation, and the total amount of Niagara 
power sold in Canada was less than 8,000 horsepower, as follows: 

Horsepower. 

Ontario Power Co 280 

International Railway Co 1,200 

Canadian Niagara Power Co 1,340 

Total 2,790 

At tbe prev^^t moment the sales of Niagara power in Ontario are nearly 
90,000 horsepower, as follows; 

Horsepower. 

International Railway Co 1,600 

Canadian Niasara Power Co 600 

The Ontario Power Co 45,000 

Kectri<^l DeveloiMDent Co. (Ltd-) 40,000 

Total 87.000 

Id other words, there has been a growth in less than six years of from 3,000 
10 nearly QOfiOO horsepower, and there Is no sign of any abatement in this 
growth. 

Tbe three power houses on the Canadian side are sitiiatt'd in Queen Victoria 
Niagara Falls Park, a beautiful park which has been created from the proceeds 
Qt the amounts paid by these power companies to the government of Ontario 
by way of rental for the occupation of lands and payment fur privileges 
granted. The agreements between the Ontario government, represented by the 
l<tTk commissioners, and the power companies provide that, if required in 
Canada, on-half of the power genarated at these power houses shall be reserved 
for tbe use of Canadians. The other half can be exported to the United States. 
The charter of the Ontario Power Co. granted by the Dominion of Canada 
contains an express prQTlslou that its power may be transmitted into the 
United States, and this interpretation of the charter right has been eaplicity 
stated In a decision of the supreme court of Canada bearing on this subject. 
This nnllmited right to take the power to the United States, however, has 
been diminished to the right to transmit one-half of the power (instead of the 
vhole) by tlie agreement with the park commissioners above referred to. 

Now, the plans have been approved by the park commissioners for the con- 

strnction of works of the following capacity : 

Horaepower. 

Ontario Power Co 180,000 

Canadian Niagara Power Co 110,000 

Electrical Development Co. (Ltd.) 125,000 

Total 410. 000 

and, while none of the power houses Is completed to that ultimate capacity yet, 
each of them is about two-thirds completed, and work is at the present moment 
i^'oerMfliiig oa the rtmaiaitig out-thirdL 

Oae-faalf of th# total aoioimt is 207J900 horsepower. In a little more than 
five years Ciinadt has ahsorbed practically 00,000 horsepower of this. Un- 
(Imibtedly it will ahsorb tbe reaialBlag 117,800 horsepower. The amount which 
can be taken into the United States under the proTisloiis of the contracts with 
tbe park commiialimeni ia the remaining one-half, to wit, 207,600 horsepower. 
The Burton Act allows the transmission of 160,000 horsepower, so that all that 
is la qoesthaii if yew temore eirery restriction in regsrd to the transmission 
of power tote i^ United States^ is 47,600 h^wsepower. 

la 1909^7, after elaborate hearings, the Secretary of War, Mr. Taft (now 

President of the United States) allotted, under tbe provisions of the Burton 

^ tbe IMMOO borsepower allowable to be transmitted into the United States 

as follows : 

Moriepower. 

Oaurio Power Co 00,000 

Owadian Niagara Power Co . 52,600 

fflartrical De?elc#meiit Co 46.000 

latemational Railway Co 1,500 
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Total 160, 000 
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The amount actually transmitted at present Is as follows : 

Horaepow^er. 

Ontario Power Co 57, 000 

Canadian Niagara Power Co , ttt; 000 

Blectrical Deyelopment Oo- 

Total 109, 500 

The load of the Ontario Power Co. fluctuates from day to day and on any 
day may go to 00,000 horsepower, the full amount of the permit The Canadian 
Niagara Power Co., having plants on each side of the river which are inter- 
connected* is enabled to so operate them as to keep a steady load on its 
Canadian plant practically at the full amount of its permit 

It is probable that a representative of the Electrical Development Co. will 
be present to give the reasons why the peimit granted to that company has not 
been utilized. 

So far as the Ontario Power Co. in Canada and the Niagara, Lockport & 
Ontario Power Co. in New York State are concerned the situation is as follows : 

We are now taking into New York 60,000 horsepower and distributing it 
among a population of more than 1,000,000 people, extending from Syracuse a9d 
Oswego on the east, through Auburn, Rochester, Batavia, Lockpoi^ the.BWUiD8 
of Buffalo, to Dunkirk on the west. If the restrictions on the transmission of 
power from the Canadian side are removed, we shall be able to increase the 
amount of power distributed through these various cities by one-half; tliat is. 
to 90,000 horsepower. If these restrictions are not removed this additional 
80,000 horsepower will speedily be sold in Canada. 

Referring then to the questions which I understand you are considering, 
which were enumerated at the beginning, and for convenience, may now be 
repeated as follows : 

(a) Is any legislation needed or is the treaty self-acting? 

(b) If legislation is needed, shall such legislation p^mlt the diversion on the 
American side of all the water iK^nnitted by the treaty, or shall it restrict 
the diversion on the American side to the amount now diverted or to some other 
amount less than that permitted by the treaty? 

(c) If the amount authorized by the treaty to be diverted on the American 
side, which is 4,400 cubic feet per second more than is authorised there to be 
diverted by the Burton Law, how is the allotment of this additional 4,400 
cubic feet per second to be determined, and what commission or department of 
the Executive Government is to determine this allotment and see that it is not 
exceeded? 

(d) The treaty places no restriction whatever upon bringing into the United 
States the power generated on the Canadian side of the Niagara River; is it 
desirable to place any such restrictions, or is it wise to make any such restric- 
tions, or is it better to allow the people of the United States to have the use of 
Jill the Niagara power that can be brought into the United States? 

I venture to suggest, in response to the courteous invitation of your chairman, 
that I be present and address the committee as follows : 

Legislation is necessary. 

The diversions of water on the American side should be not less than the 
amount named in the treaty. The allotment should be made by the Secretary 
of War after hearings and with the consent of the State of New York and the 
commissioners on the part of the United States in the international joint com- 
mission provided for by the treaty. 

All restrictions on the transmission of power from Canada to the. United 
states should be removed 

These are the provisions of the bill (H. R. 7694) introduced by Mr. SImmona 
of the Niagara Falls district and now before you. They are identical with the 
provisions of a bill (S. 1940) introduced by Senator Root and now pending in 

the Senate. , ^ 

The provisions of the bill (H. R. 6746) introduced by Mr. Smith, of the 
Buffalo district, differ in two respects : 

(1) Aff to diversion, the Secretary of War is to issue the permit, but in one 
block to the State of New York, by whom it is to be allotted to the individuals 
or corporations who are to use it. This difference is a matter of form rather 
than substance, but I should thhik that the method named In Mr. Simmons's 
bill will prove a better working program than that named by Mr. Smith. The 
ultimate effect is the same. 
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(2) As to transmission of power from Canada into the United States, Mr. 
SimmoQs's bill, following the provisions of the treaty, is silent, and as the 
Burton resolution will expire with the enactment of the legislation you now have 
in contemplation, and as nowhere else except in the Burton act is there any 
restriction on bringing power from Canada into the United States, it follows 
that if 3'ou adopt Mr. Simmons's bill, all restrictions on bringing power from 
Canada into the United States (so far as United States laws are concerned) 
will disappear. 

On the other hand, Mr. Smithes bill contains elaborate provisions the purpose 
of which was to insure that the consumer in the United States should pay no 
higher price for power than is paid by the consumer in Canada under like condi- 
tions and at equal distances from the Fall& I think that Mr. Smith's bill was 
drafted under a misapprehension as to the facts. I do not believe that he or 
any m^nber of this committee intends that several millions of dollars of capital 
invested In good faith by American citizens shall be deprived of any return or 
profit whatsoever. Yet such would be the effect of Mr. Smith's bill if adopted. 
What has happened in the Province of Ontario is this: The Province has 
created a govemmoit body entitled " the hydroelectric power commission," with 
very extensive powers for the purpose of generating or buying and transmitting 
Niagara power to various municipalities in the Province, and the essence of the 
law is that there shall be no profit whatsoever to the commission. When the 
law was passed the conmiission considered the construction of its own power 
plants in which to generate power, but before taking any active steps in that 
direction it applied to the different power companies for prices, and after long 
negotiations it did make a contract with the Ontario Power Co. for such 
amounts of power, not Ic^s than 8,000 nor more than 100,000 horsepower, as it 
might require during a period of 30 years. The price named was, in the 
opinion of the commission, not much In excess of what it would cost them to 
generate their own power, and therefore they decided not to build their own 
power plant, but to make the contract above referred to. Having made this 
contract, the commission proceeded to borrow, on the credit of the Province, 
nearly $4,000,000, and it sold its 4 per cent bonds at 102i. It entered into 
oontraets with nearly SO municipalities for varying amounts of power, and it 
is stipulated in each contract that the price which the municipality is to pay 
for the power is the sum total of the price paid by the commission to the 
Ontario Power Co., plus actual expenses of operating the transmission lines, 
interest on the bonds, sinking fund, maintenance, and depreciation, but without 
any profit whatsoever to the commission. The $4,000,000 realized from the 
sale of the bonds was used to build stations ami trnnsmisslon lines to all the 
towns and villages between Niagara Falls and Toronto on the east and lA>ndon 
an«i St. Thomas on the west. 

Yon will thus see that the Ontario Power Co. sells to the Province of Ontario 
which is its landlord, a certain amount of power delivered at the wall of the 
powerhouse at the generator voltage; the same company sells to the Niagara, 
Lockport & Ontario Power Co. another amount of power at a distance of 6 miles 
from the powerhouse wall and at a voltage of five times the generntor voltage. 
The Niagara, Ijockport & Ontario Power Co. buys this power at the international 
boundary line and distributes it through about 450 miles of transmission lines 
in western New York, covering the territory between Syracuse and Oswego on 
the ea.st and Dunkirk on the west, as above stated. In the purchase of land 
and the construction of stations and transmission lines, the Niagara. Lockport 
& Ontario Power Co. has invested nearly $9,000,000. Its bonds bear interest at 
5 per cent and they had to be sold at a considerable discount. 

I trust that I have made It clear that the conditions on the two sides of the 
Niagara River are entirely unlike. On the one side is a Government commiEh 
sion owning the transmission facilities, which have been constructed on the 
credit of the Province of Ontario and on a basis of less than 4 per cent, and In 
pursuance of a law the fundamental principle of which Is that there shall be 
no profit. On the American side is a commercial corporation covering nearly 
twice as much territory, whose transmission lines have been constructed with 
money costing practically C per cent. I am sure that this committee will not 
deny to the owners of tiie Niagara, Ijockport & Ontario Power Co. a reasonable 
return upon their Investment. The company has as yet paid no dividends on its 
stock. The interest on its bonds has been promptly paid, but the large equity 
in the property over and above the proceeds of the bonds has yet had no return 
whatsoever. This, I think, might be considered as one proof that its charges 
were not exorbitant. Another proof, perhaps equally convincing. Is that while 
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this New York corporation operates the trolleys on nearly 500 miles of railroad 
and supplies the current for lighting and other miscellaneous public uses in 
many cities throughout western New York, no complaint has ever been made 
that its charges were not Just, fair, and reasonable. 

Now, I venture to suggest for the consideration of your committee that it is 
no part of the business of the United States to regulate prices on electricity 
within the different States. That Is a subject which belongs to the states 
themselves, and the State of New York in particular has fully met tlie etise 
by appropriate legislation. The first and most important act of Gov. Hvigbes^s 
administration when he became governor of New York in January, 1907, was 
the creation of two public-service commissions, one for the city of New York 
(which contains about one-half of the popHlation of the State) and th« other 
for the rest of the State. The law is known as the public-service commissions 
law, and you will find it in the volume of New York Statutes for 1907. I have 
brought and now submit for the information of the committee a copy of the 
law in pamphlet form. You will find by referring to sections 71 to 75, pages 
IQtXo 70, that the public-service commlssi<ms have full and complete power to 
regulate, fix, and establish the prices at which electricity shall be sold within 
the limits of the State of New York. If any municipality or any reasonable 
number of citizens are dissatisfied with the price at which electricity is 
sold, they can complain to the pub! ic-ser vice commission, and It is then manda- 
tory upon the commission to hear such complaint, to make a finding of fact, 
and if the finding be that the prices are unreasonabte, then they are to fix a 
reasonable price, and the corporation which does not comply with their order 
Is subject to heavy penalties. Ample provision is given in the law to enable 
the commiaadon to carry its orders into effect. 

The puUic-servlce commission of the second district, State of Xe\v York, 
has complete jurisdiction at every point In the State where Niagara power 
is at present being used or to which it can be trasismlttM. This hiw has been 
in operation now for nearly five years. It has glTsn entire satisfiictiou, not 
only to the consumers of power and light, but, so tat as the second district at 
least is concerned, to all the corporations which are under the Jurisdiction of 
the commission. 

In short, then, the State of New York has provided a tribunal with ample 
Jurisdiction over the matter referred to in the provlstons of Mr. Smith's bill. 
This tribunal is fully established. It Is in operation. It has the confidence of 
the community of all classes, and incidentally^ I may say it is now considering 
a complaint from the city of Buffalo that the prices at which electricity is sold 
in that city are unreasonable. No other comi^aint has been lodged with them 
firom any other community which uses Niagara power. If such complaint 
should be lodged, they would immediately proceed, as they are required to do 
by the law, to hear it and to provide the remedy if on the hearing the com- 
plaint is sustained. 

It will thus be seen that the State of New York has already enacted complete 
legislation for controlling the prices of electricity. It has establlAed proper 
tribunals, clothed them with power to enforce their decrees, and established 
an administrative system which is now in full working order with satisfactory 
results to all concerned. 

FSANCIS V. OSi>XN£. 

January 18, 1912. 

STATEMENT OF EDWABD T. WHXIAXS. 

Mr. Williams. I am from Niagara Falls. I represent the city of 
Niagara Falls. I am here simply to say upon the authority of the 
mayor of Nia^ra Falls that we living at Niagara Falls and along 
the Niagara Biver regard ourselves as the most jealous guardians ot 
the scenic beauty of this great cataract and that, having seen this 
power development from its inception, I am of the opinion that 
there has been no appreciable effect upon the flow of the river or upon 
the beauty of the falls. The attitude of the city of Niagara Falls is 
that it believes that water can be diverted up to the limits proposed 
or incorporated in the treaty without having any appreciable effect 
upon the flow of the river or upon the beauty of the falls. 
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Mr. Chftirman, that is practically all I have to say. 

The Chaibman. I would like to ask you a couple of Questions. The 
people of Niagara Falls, as I understand it, have no objection to the 
GoTermnent giving this additional 4,400 feet ? 

Mr. W1U.IAM8. That is their positicm, as I understand it. 

The Chairmak. And they would like to have the restriction re« 
£rsrdiiigthe importation from Canada removed? 

Mr. WiUiiAMB. Yes, air. 

The CHAnucAN. You doubtless have looked over both bills before 
this onnmittee. Which bill do you prefer! 

Mr. WnaUAMS. Whv, I have not reached any oondoaion in the 
matter. I am aimply here to say on behalf of that dty that we desire 
the treaty to be fulfilled. 

Mr. Leqabe. One of your principal duties is to bring conventions 
to Niagara Falls to see the place ? 

Mr. Wit j.iAy. No, sir; no, sir; to encourage industry. 

Mr. CooPKB. It is a matter of industrial and commercial develop- 
ment, is it ! 

Mr. WiLUAMt. Yes, sir. 

The Chaibman. Tha« is more or less typhoid fever at Niagara 
Falls, is there not? 

Mr. Wtujams. There has been scMne. 

The Chairman. And that is on account of the pollution of the 
waters? 

Mr. WaxiAMS. Yes, sir. 

The Chairman. How, in your judgment, could that best be 
stopped? 

Mr. Wn^UAMs. I would say that the city has now installed a new 
water works and filtration plant which has had some good effect and 
will have more. 

The Chairman. Do you think it would be a good idea for Con- 
gress to confer upon the National Waterways Commission the right 
to do everything m its power to stop the pollution of the waters oe- 
tween Canada and the United States? 

Mr. WnxiAMs. I am in favor of stopping not only the pollution of 
the waters between Canada and the United States, but also the waters 
of Lake Erie. 

The Chairman. And that is very important? 

Mr. Williams. Yea, sir. 

The Chairman. If you have any views upon that subject, we would 
like to have you give them to the committee. 

Mr. Williams. I tbiak — I have been here before to confer with the 
Sorseon General of the Army 

Mr. Cooper. For what purpose? 

Mr. Williams. For the stoppage of the pollution of the waters. 

The Chairman. And the consequence is that in Erie, Pa., for in- 
stance, the people have epidemics of typhoid? 

Mr. Williams. Yes, sir; we think that is an uncivilized way to dis- 
pose of sewage. 

Mr. Cooper. Berlin derives large revenue from its sewage system. 

Mr. Williams. Yes, sir. 
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STATEMENT OF MB. MOBEIS COHN, JR., OF NIAOA&A FALLS, H. Y. 

Mr. CoHN. I represent, as counsel, the Hydraulic Power Co. of 
Niagara Falls. That company is the owner of the hydraulic canal, 
which was constructed in about the year 1853, and this company and 
its predecessors have been conducting power works under a claim 
of riparian rights ever since without criticism, except that the State 
of New York, claiming as a riparian owner, made some objection 
to the use of water without its permit and it, as has been stated, gave ; 
by grant to the Hydraulic Power Co. the right to take such water asi 
would be necessary for the purposes of its canal. j 

Mr. CooPBR. You have not been generating electric power all thci 
time during that 50 years ? 

Mr. CoHN. No, sir. 

Mr. Cooper. What was it before that ? 

Mr. CoHN. Just mill rights; hydraulic power and mill race. The : 
plant of this company is tne oldest along the Niagara River. It has ' 
the greatest equities and interests in this legislation ; it has as lowest ; 
riparian owner the strongest legal rights; and therefore I think it I 
is quite proper that it shall have the least to say. 

In 1902 tne International Waterways Commission was authorized 
to investigate the subject of Niagara River power development. 

In 1906, as the forerunner of the Burton Act, the International 
Waterways Commission made a report, in which it recommended that 
the Secretary of War be authorized to grant permits for the diversion 
of 18,500 cubic feet of water per second and no more from the waters 
naturally tributary to Niagara Falls. It was recommended in that 
report that 18,500 cubic feet per second be allowed to be diverted at 
Niagara Falls, as that could be allowed without injuring the scenic 
beauty of the Falls, and of that amount 9,500 cubic feet per second be 
allowed my client. It also recommended that 36,000 cubic feet should 
be diverted on the Canadian side. The matter coming before the 
Rivers and Harbors Committee of this House, they made a report 
in which they recommended that, instead of 18,500 feet, 16,600 feet 
be so diverted. The result of it was that the magara Co. got 8,600 
feet and the Hydraulic Co., instead of getting 9,500 feet, got 6.500 
cubic feet per second. 

In a report which accompanied the bill it was stated that the final 
settlement of the matter must rest until the result of diplomatic nego- 
iations be embodied in a treaty, but that it was, however, necessary 
that legislation should be enacted to furnish a basis for diplomatic 
action. That was all that the Burton Act was intended to cover- 
to hold the matter in statu quo until the respective countries could 
get together and confer about a treaty. 

Section 4 of the Burton Act provides: 

That the President of the United States is respectfully requested to open 
negotiations with the Government of (Jrent Britain for the purpose of effectually 
providing, by suitable treaty with said Government, for such regulation and 
control of the waters of Niagara River and its tributaries as will preserve the 
scenic grandeur of Niagara Falls and of rapids in said river. 

Negotiations have ripened into a treaty and the Burton Act still 
remains. We think that it is unfair that this act should remain on 
the statute book after the purpose it was intended to serve has been 
accomplished. The act provided specifically that it should be in 
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effect for the term of three years, and then it was continued for two 
years more. So that it was never the purpose of the law that we 
should be deprived forever of the right to apply for additional water. 
The temporary reason having gone by, Congress should discontinue 
the act. 

Mr. Cooper. How much water did your company divert 20 or 25 
years ago? 

Mr. CoHN. Oh, a very much less amount. It was not until after 
the electrical development that the diversions became large; I don't 
know ; I would not say exactly how much. 

ilr. Cooper. Before the State of New York took action, were you 
at any time usin^ as much as you are using now ? 

Mr. CoHN. Oh, no; the growth of electrical development has 
increased the use of water. 

Mr. Cooper. How far above the precipice do you divert the waters? 

Mr. CoHN. Port Bay, three-quarters of a mile above the Falls. 
Passing the question of whether we have the legal right, which has 
been argued here so forcibly (and, I think, well), because we have for 
years diverted water as riparian owners, and as the Supreme Court 
of the State of New York has said, that was a corporeal hereditament 
which was like a rock or a tree, we say Congress should give to some 
tribunal the right to grant permits to the amount of the additional 
4.400 cubic feet per second. 

Mr. Cooper. VlTiat competition is your company getting on the 
American side with an^ other company? 

Mr. CoHN. We are m direct competition with the Niagara Falls 
Power Company. 

Mr. Cooper. Both use the water? 

Mr. CoHN. Yes, sir. 

Mr. Cooper. Is there any competition as to the volume of business 
or as to the rates charged ? 

Mr. CoHN. I think both. I think the people who come to Niagara 
Falls for electric power go to one company and then to the other^ 
and make the best bargain thev can. 

Mr. Cooper. Is there any identity on the board of directors? 

Mr. CoHN. No; not the slightest. 

Mr. Cooper. There is a competition? 

Mr. CoHN. Well, a competition as competition goes in such mat- 
ters. 

Mr. Cooper. You would not call it real, fierce, cutthroat competi- 
tion ? [Laughter.] 

Mr. CoHN. I don't think there is anything like that. I think it 
would be absurd when they make contracts for 20 or 25 years. 
People might go into cutthroat competition for 20 days. 

Mr. Cooper. Has your company been prosperous financially? 

Mr. CoHN. Very. 

Mr. Cooper. So that you don't need the additional water to en- 
able you to succeed financially? 

Mr. CoHN. No, sir; I don't say that. I say that while we can do 
without it, the people need it. 

Mr. Cooper. And at the same time you say it would not hurt the 
Falls? 

28306—12 8 
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Mr. CoHN. The 4,400 feet, let me explain, comes from the same 
place that any diversion would come from on the Canadian side, and 
it is perfectly absurd to allow the Canadians to develop to the extent 
of 36,000 feet and say that the Americans shall not take 20,000 feet. 

Mr. Garner. That is the point I am glad you brought out. 

Mr. CoHN. It all practically comes from the Canadian side. There 
is no report of any engineer which says that any diversion on the 
Canadian side aifects the American Falls. Now, the water at the 
apex of the Falls is nearly 18 feet deep. Who could look at it and 
tell whether it was 10 feet deep or 8? 

Mr. Cooper. There is a black rock • 

Mr. CoHN. That has always been so. 

Mr. Cooper. The point is, now far can vou go? The only question 
is how far can you go? 

Mr. CoHN. Tnat is the point; the people of Niagara Falls are just 
as anxious to preserve the scenic beauty of the Falls as anybody 
else. There are many people who are dependent on the traffic caused 
by the tourists coming, and yet favor this legislation. I have in 
mind the Gorge Railroad, which w^as represented here day before 
yesterda3\ There is no one who imderstands the situation who 
says the Falls are going to be ruined if this additional diversion is 
permitted. 

Mr. Garner. Well, you do appreciate the caution ? 

Mr. CoHN. I think that is proper. This matter has been before 
Congress for a number of years, and I think it has been very cautious. 

Mr. DiFENDERFER. To whom do you furnish this powder? Do you 
sell any of it directly to the consumer in the city of Buffalo? 

Mr. CoHN. No, sir; we do not transmit any of it outside of Niagara 
Falls. It is only used for the immediate market. 

Mr. DiFENDERFER. •You do not furnish any power to any other 
transmitting company? 

Mr. CoHN. Not in the city of Buffalo, Just in the city of Niagara 
Falls; we just sell it to distributing companies in the citJ^ 

Mr. Legare. I see here article 5 goes on to say : 

It Is the desire of both parties to accomplish this object with the least pos- 
sible injury to investments which have already been made in the construction 
of power plants on the American side of the river, and on the Canadian side 
of the river in the Province of Ontario. 

Have you given any thought to that part of the treaty, as to any 
legislation we may pass as to limitation of importation of power 
from Canada into the Unit^ed States? Do you catch my idea? 

Mr. CoHN. I do not. 

Mr. Garner. I understand that the law of Canada is to the effect 
that you can only import one-half of the power created over there — 
so that they have to make laws protecting their interests? 

Mr. CoHN. Yes, sir. 

Mr. Legare. Yes; but suppose we should pass some law prohibiting 
that, wouldn't it be in conflict with this treaty? 

Mr. CoiiN. Your point is that if we continue this prohibition we 
are running contrary to the treaty ? 

Mr. Legare. That seems so to me. 

Mr. CoiiN. You will excuse me from talking about prohibition of 
importation. That is for the other fellows to talk about. I am not 
interested in the question of importation from Canada, because the 
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more that is imported the more it comes into competition with us. T 
am not quite through. I just want to say that in Gen. Greene's 
printed statement here, on page 8, he gives conditions' on the Canadian 
side and conditions on the American side. On the American side he 
gives the actual development, and on the Canadian side he gives the 
authorized development. He says, " The hydraulic company is 
authorized to develop 120,000 horsepower," but that statement is not 
exactly as I understand the facts to be. 

Gen. Greene. That was what I understood you to create. That 
was 120,000 to 130,000 horsepower. That's the impression I in- 
tended to convey, but possibly I have conveyed a wrong impression. 
That is what you have produced. 

Mr. CoHN. You will find that any request to our company that 
has been made by the government officers or the scenic preservation 
committee has been made promptly and satisfactorily honored. 

Mr. Cooper. What is the plan of the establishments using your 
power? 

Mr. CoHX. Oh, we sell power to the Wm. A. Rogers Co., silver 
platers; to the Carter-Crume Co., which makes check books; the 
Electro-Metallurgical Co.; the United States Light & Heating Co., 
which makes batteries — there are about GO customers. 

Mr. Cooper. How many of those are 24-hour companies? 

Mr. CoHN. Practically all of them — all the large users. If they 
can use the power 24 hours a day that makes it economical. Some of 
those plants could never have been established without the 24-hour 
service. Now, as to this point about the peak of the load, that has 
been mentioned. The language of the treaty, which is in the Smith 
bill, is intended to cover the larger use between the hours of 6 and 8 
o'clock in the evening, when railway and lighting service is heaviest, 
but Mr. Barton can speak better than I can on that. 

Mr. DiFENDERFEK. What is the minimum charge to those 24-hour 
plants ? 

Mr. CoHN. I don't know that I am fully acquainted with that 
except as to some contracts I have drawn in late years. It varies 
according lo the manner of its use. If they take on the kilowatt-hour 
basis, that is one rate ; if it is taken for lOyears, that is another rate; 
and if it is taken in horsepower quantities, that is another rate. 

Now, the public-service conunission of the State of New York had 
a meeting at Albany the other day in which it was decided that the 
electrical companies shall file rates the same as railroad companies. 

Mr. DiFENDEKFEB. Could you give us the minimum charge on the 
horsepower basis? 

Mr. CoHN. About $16 to manufacturers. 

Mr. DiFENDERFEB. Then there is a maximum rate ? 

Mr. CoHN. I don't think I have drawn any contracts higher than 
$16 or $18. Perhaps I had better be entirely frank and say that there 
are one or two companies using large amounts that have a substan- 
tially lower rate. Now, the public-service commission is going to 
compel us to file rates the same as railroads. 

Mr. Garxer. The power companies then are entirely satisfied 
with the commission and with its workings, up to date ? 

Mr. CoHN. They have got to be. [Laughter.] 

Mr. DiFE>'DERFEK. Aud you are entirely satisfied with the rates 
laid down? 
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Mr. CoHN. Well, we are not kicking about that Those who are 
in favor of bankrupt corporations have different views from ours. 

The Chairman. Mr. Cohn, if you have any data that you desire 
to submit as a part of your remarks, you may submit them. 

Mr. CoHN. Not at all. We want some legislation and that is all. 

The Chairman. In regard to the disposition of the 4,400 feet of 
additional water, do you think the power should be lodged in the 
Secretary of War or in the public service commission of the State of 
New York? 

Mr. CoHN. I think that we ought to have it. [Laughter.] 

The Chairman. Yes ; but who should dispose of it f 

Mr. Cohn. I haven't any choice or any views. We think that we 
ought to have it anyway. 

A Member. You would not advise Congress to legislate that you 
should have it? 

Mr. Cohn. I don't think that. I stated a year ago that we should 
have it. 

The Chairman. But if you can not have it, you are willing that 
somebody else should? 

Mr. Cohn. I say it would be very unfair on the part of Congress 
to legislate for navigation or national defense, or even for the benefit 
of scenic beauty, and under guise of such purpose attempt to take 
away from us what is ours at common law, and turn it over to some- 
one else. 

Mr. Cooper. Do you think a commission should be created to 
establish rates? 

Mr. Cohn. Well, we have one in New York. 

Mr. Cooper. Do you think it is a good idea to sell to a 20,000- 
horsepower consumer at a less rate ? 

Mr. Cohn. Yes, sir. 

Mr. Cooper. Why, he could manufacture his gas for less? 

Mr. Cohn. I don't think there is any competition in that business. 

Mr. Cooper. Not there; that is one of the reasons. [Laughter.] 
That is exactly what was the trouble with railroad rebates. The 
great big fellow drove the other fellow out of business any time he 
wanted to. 

Mr. Cohn. That certainly is rectified for the few by the public- 
service commission of the State of New York ; but if a man comes to 
us and says : " Here, I want to buy power," it has been a question of 
individual bargainmg. J- *- ' 

The Chairman. Thank you, Mr. Cohn. We will now hear from 
Mr. A. C. Morrison, of Chicago. 

STATEHENT OF MB. A. C. MOBBISON. 

Mr. Morrison. I represent the Union Carbide Co., of Niagara 
Falls. I am neither engineer nor lawyer, but my company is a user 
of the power at the Falls and has been a rapidly developfng user of 
power there. I can not speak for the electric-furnace indiistry as 
a whole, but I think it is fair that I be allowed to bring before this 
committee a general picture of the electric-furnace industry, espe- 
cially as I believe that my company is the largest user of power at 
Niagara Falls, which is the center of electric-furnace development 
in this country. We have developed in the last few years very rap- 
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idly, from a very small beginning to our present status. I think it 
is fair to state that our power requirements are increasing several 
thousand horsepower per annum. The problem of securing that addi- 
tional power is a grievous one. Water power seems to be more theo- 
retical than practical. Water power, located advantageously, as is 
the case at Niagara Falls, where vast quantities of raw materials can 
be economically assembled and distribution of finished products easily 
accomplished, is an essential strategic advantage to tne very heavy 
and important electric-furnace induSry — at Niagara Falls esj)ecially, 
because of the opportunity which their superb development gives tlie 
American manufacturers to meet foreign competition and develop 
exports. 

The electric-furnace industry was bom of the last very few vears, 
and it has grown from a crude beginning to a very powerful factor 
ii the advance of American manufactures, and is essential in some 
lines to American commercial success. Its development is continu- 
ally increasing, and new uses for the products of tne electric furnace 
are being discovered almost daily. My company's product has be- 
come a very widely distributed necessity — so wide, indeed, that there 
]" hardly a town in the country that does not use carbide of calcium. 
When I state to yon gentlemen that millions of people besides those 
near the Falls are being benefited by the beneficent use of this water 
power; that 200,000 country homes, several thousand hotels, and over 
Z^ villa^ are illuminated by calcium carbide made at Niagara 
1? ^s; and that it is really bringing the educational and economic in- 
fluence of a brilliant and beautiful illuminant into the farm home 
and country village, the dark depths of the mine, the buoys and bea- 
cons of our coast line, and the lights of our jengines and our auto- 
mobiles, you will understand that perhaps the benefit is not confined 
to the limited circle of 2,000,000 people who draw light or power 
dir**ctly from Niagara Falls. 

So, to sum up : This question of power has become extremely diffi- 
cult. We have reached the limit of securing large units of power at 
Niagara Falls, and if a limitation is placed upon the waters of 
Niagara Falls which may be diverted we shall have to seek else- 
where, and the search for American power properly located to meet 
commercial conditions is a strenuous one. The most advantageous 
thing we can do is to establish a plant across the river, where we can 
keep our management, assembly, and distribution intact. I am au- 
thorized by my company to say that, provided the limitation fixed 
by thp Burton law is not taken off, or provided that we can not get 
power from Canada, we will be forced to become a Canadian insti- 
tution-, 

Mr. -Cooper. Is your institution connected with the carbide in- 
dustry of the " Soo " ? 

Ml. Morrison. Yes, sir. 

Mr. Cooper. Are you using all your resources ? 

Mr. Morrison. Owing to the riparian-rights question, lake-level 
regulations, and the disputes over it — the suits and a multitude of 
legal tangles which have held development there in check — instead of 
getting the 20,000 horsepower contracted for we have been cut down 
so that 7,500 horsepower is our full average from that otherwise 
splendid source of power. The water has been and is still running 
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to waste instead of building towns and feeding thousands of human 
beings. 

Mr. Cooper. How much power would you get if you had the full 
amount ! 

Mr. MoRKifiON. Our contract calls for 20,000 shorsepower, but live 
could get 40,000 if it was developed, but we have never been able to 
get more than about 7,500. The ramifications of this electric-furnace 
mdustry are enormous. We all know some of the many varied uses 
of electricity, but there are greater developments coming. There is 
the use of electricity in the steel industry, new metals which add 
to the wearing power of rails and thus facilitate transportation, so 
that these industries are being born within industries, and new uses 
are in process of bein^ born, and many of them have already de- 
velopea into substantisu and permanent entities. There is one won- 
derful thing, a child of the electric furnace, and that is that the ni- 
trate industry — that is, getting nitrate from the air and putting it 
into the form of fertilizei-s, which in European countries is already 
very large; indeed, it has developed very rapidly in this country, 
so that in five 3'ears contracts abroad have aggregated 200,000 horse- 
power, and this vast amount of power is now being used for the bene- 
nt of agriculture, and thus the whole people. The Chilean niters are 
limited. This country in its water power has the solution of the 
nitrate problem, the problem of preserving the fertility of our soil. 
We are told that we are importing more tnan ever. As soon as the 
soil becomes exhausted the nitrates become necessary, and it is prac- 
tically settled that the electrical industry must solve the nitrate ques- 
tion. This vast need must be met. Niagara Falls has a growth that 
is as much beyond European dreams as the Falls themselves surpass 
European imagination. 

Mr. DiFENDERFER. From whom do you get this power? 

Mr. Morrison. The Niagara Falls tower Co. 

Mr. DiFENDERFER. Are any of your stockholders interested in the 
Niagara Falls Power Co.? 

Mr. Morrison. I think not. I believe it is a correct statement to 
say that they are not connected with it in any way. 

Mr. DiFENDERFER. Would you be prepared to state what you pay 
for your power? 

Mr. Morrison. I would hesitate to do so. I assume that could be 
easily ascertained. Some of the power companies could tell you. 

Mr. Cooper. Mr. Morrison, this may be a little foreign to the 
matter before us, but what do you think of the water development in 
the great gorges of the West ? 

Mr. Morrison. It is true there is great theoretical possibility 
there, but I desire to refer back to my general statement that the 
utilization of water power is more theoretical than practical. Freight 
and water transportation and nearness to markets is sometimes — al- 
most always, in fact — the necessarily deciding factors in the ultimate 
question of the utilization of water power. For illustration : In Nor- 
way and Sweden — especially in Norway, where much nitrate carbide 
and steel is manufactured — the water power comes right down from 
the top of the mountains to the sea and the ships dock in deep water 
right there at the foot of the mountain, where the works are located. 
Water power is so cheap there that I believe I can state that rates 
are $8 to $10 per horsepower year as against the very much higher 
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rates American power can be developed for. It requires a good loca- 
tion and American genius to exist against such amazing competition. 

Mr. Cooper. And you have been employing American labor all the 
time? 

Mr. Morrison. Yes, sir. I wish to emphasize one thing, and that 
is this, that if the embargo against the importation of Canadian 

gower is not lifted we will be obliged to use Canadian power in 
Canada, and thus, in part at least, become a Canadian institution em- 
ploying Canadian labor; so that we are decidedly in favor of re- 
moving that embargo as we are good Americans. 

The Chairman. Is there any reason why Congress should not re- 
fer this to some commission to fix the rates f 

Mr. Morrison. Well, we have no objection whatever to any regu- 
lation of rat^s that is fair and equitable. We are buyers of power 
and users of power. 

The Chairman. The committee will now hear Mr. Millard F. 
Bowen, of Buffalo, N. Y. 

STATEMENT OF MIILABD F. BOWEK. 

Mr. Bowen. I am from Buffalo, N. Y. I represent the Erie & 
Ontario Sanitary Canal Co., a corporation of New York State. I 
would ask the consideration by the members of the committee of the 
course of the canal pictured on this map, which is taken from the 
Grovemment sheets. I am the organizer and president of the com- 
pany that is to accomplish this work. 

ifr. Cooper. What companv is it? 

Mr. Bowen. The Erie & Ontario Sanitary Canal Co., organized 
two years ago last fall. 

Mr. Garner. For what purpose? 

Mr. Bowen. The purposes •mentioned in the charter are very 
broad. 

Mr. Cooper. The general purpose. Can you state what the pur- 
pose of your company is without stating what is in the company 
charter ? 

Mr. Bowen. Not only to provide a canal for sanitation and navi- 
gation, but also that the water shall be used for power, the right of 
way for warehouses along the line of the canal, or any business pur- 
pose under the laws of New York. 

Mr. DiFENDERFER. What is your capital stock? 

Mr. BowBN. One hundred thousand dollars, unwatered. 

Mr. Cooper. You propose getting some of that water power that is 
now used by some outside consumers? 

Mr. Bowen. All of the water used under the treaty is what would 
be necessary to make this a commercial success. The 4,400 feet 
allowed for power under the treaty can be added to by a provision 
of the treaty that I will read, so that there can be no misappreciation 
of the scope of this. 

Mr. Cooper. Would that abridge the vested rights of those riparian 
owners if you get the surplus? The statement was made this morn- 
ing that the companies already existing have the right of riparian 
owners. 

Mr. Bowen. As riparian owners they can take any amount op- 
posite their own holdings. We will turn backward, all the streams 
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that run into Niagara River, at or near Buffalo, and stop aU of the 
floods ; we shall make the waters of Niagara River as pure as nature 
intended them to be, 

Mr. Cooper. How much is the capital to be? 

Mr. BowEN. Thirty million dollars, to be raised by sale of bonds. 
^ Mr. Gakner. You mean to say, then, that your corporation gets 
permits from the Government and then sells its rights to somebody 
else? 

Mr. BowEN. Not at all. We will serve the public free with this 
canal for the purpose of sanitation, giving to all the people on the 
Niagara frontier free sewage disposal and free flood abatement, and 
also we will give Buffalo City a thousand feet of dockage, and a 
maximum kilowatt-hour rate which will be on the same basis as the 
Ontario rate — ^ cents per kilowatt-hour. 

Mr. Garner. A very laudable ambition indeed. But you don't pro- 
pose to do all of this with a capital of $100,000? 

Mr. BowEN. My dear sir, in Albany the other day a trolley com- 
pany agreed to issue bonds for the lull extent of its construction. 
The income proved by that trolley company was so sufficient to pay 
for the charges that the public service commission gave them the 
right to go &ead and issue the bonds for the full amount. Our 
finances are to be obtained for this enterprise from the sale of bonds. 
The stock necessary to be sold is only necessary for the promotion of 
the business. 

Mr. Cooper. Is all this stock paid for ? 

Mr. BowEN. It is not ; it is only being sold as necessity arises. 

Mr. Cooper. But you anticipate it will take all that amount? 

Mr. Bo WEN. Yes, sir; 170,000 horsepower of electricity can be 
developed from the 312 feet of fall that we obtain. The same amount 
that we ask for, if used by another company, would not come within 
a very small percentage of what we <^n generate. By reason of the 
extraordinary conditions of the frontier we can use this water three 
times over, and obtain 28 horsepower from every cubic foot of water. 

Mr. Garner. In your navigation feature wouldn't you be in com- 
petition with Montreal? 

Mr. BoAVEN. No ; because the United States has passed on five dif- 
ferent studies for a ship canal between Lakes Erie and Ontario and 
has turned them down on the ground that it would help Montreal 
more than New York. Therefore navigation in this canal would 
stop at the barge canal, and would take the barge traffic and would 
send those barges through to New York without going down the 
Niagara River, and vice versa, save passing up the river from 
Tonawanda, where the current is swift. No provision for an inner 
canal has been made by the State, and the river has to be used for 
that purpose. 

Mr. Legare. IIow much water do you propose to use? 

Mr. Bowen. Six thousand. In order to make it a success it is 
necessary to take 1,600 feet per second in addition to the 4,400 feet, 
that being especially for sanitation and navigation, which is less 
than the percentage that has been allowed for dilution at Chicago. 
This study has been a study for years with me, and I have taken 
up all the data I have obtained since I organized the Manufacturers' 
Club of Buffalo. Many manufacturers came to Buffalo, and were 
turned away because there was not enough power, and because the 
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prices were excessive, and because factory sites with both rail and 
water connections are scarce and expensive. 

Mr. DiFENDESFER. How long is this canal? 

Mr. BowEN. Forty-two miles. 

Mr. DiFENDERFER. Then you would discharge into Lake Ontario? 

Mr. BowEN. After the sewage is taken away from the water. 

Mr. DiFENDERFER. Wliat is your proposition for the disposition 
of the sewage? 

ifr. BowEN. That is similar to the proposition of the drainage 
canal of Chicago. The drainage canal there has been in operation 
for 12 years. 

Mr. DiFEKDERFER. You would thcu drain the pure water into 
Lake Ontario? 

Mr. BowEN. Without any appreciable contamination. The effect 
of the experience of the Chicago Drainage Canal has been that in 
all of their years of operation the contamination is never appreci- 
able — ^that all of the sewage matter disappears in the form of gas. 
The chemists who have examined the water there find that at Lock- 
port, which is 32 miles from Lake Michigan, half of the sewage mat- 
ter has disappeared, and no trace remains 48 miles from Lake 
Michigan. 

In our canal, with -a greater dilution of water, and with a less 
amount of sewage to dram into it, the flow of 42 miles will natu- 
rally, for many years to come, purify the water coming into it. Be- 
tween Lockport and Lake Ontario tibere will be two large reservoirs 
for the dams below Lockport. If the State of New York finds that 
there is any contamination we will be compelled by the Health De- 
partment of the United States and the State board of health to treat 
the water in such a way as to satisfy them that there is no contami- 
nation. 

Mr. Legare. Under what clause of the treaty? 

Mr. BowEN. In article 4 of the treaty, and in article 5, the last 
clause. 

The Chairman. Mr. Bowen, in that connection, do you think it 
would be advisable to give the International Boundary Commission 
authority to prevent the pollution of the waters? 

Mr. BowEN. They say they will have to get that authority. They 
don't want to take up the authority even in such a matter as this 
until you give them the points upon which to pass. In other words, 
they will be in the attitude of agreeing to the proposition that will 
be sent up by you or any department of the Government. 

Now, in article 8 you will find a very strong argument in favor 
of this plan. The third clause begins this way : 

The following order of precedoiice shall be observed among the various uses 
ennmerated hereinafter for these waters, and no use shall be permitted which 
tends materially to eonfllot with or n strain nny other use which is given pref- 
erence over It in this order of preference: 

(1) Use for domestic and sjuiitary purposes; 

(2) Uses for navigation. Including the service of canals for the puriDoses of 
navigation ; 

(3) Uses for power and for irrigation purposes. 

George Clinton told me that he was told to make this treaty broad 
and comprehensive and to take away technicalities, so that there 
should be the broadest interpretation of the treaty for both sides of 
the boundary. So far they have not passed upon the rules, but the 
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International Joint Commission, established under the treaty, are 
still uncertain of their powers, but I think when they get into the 
matter their powers will develop. 

Now, in order that I mav have something to talk on, from a view- 
point of the bills that are before this committee, I have certain sug- 
gestions to make in regard to the wording of the preamble of botn 
bills. First, in the bill (H. R. 7694) introduced fay Mr. Simmons, 
why not strike out " fifth article of the " and leave it, " to give effect 
to the treaty," and not confine it to a simple interpretation of one 
article? That article is limited. 

Now, in line 3 of the Simmons bill I would insert, after the word 
" from," the words " Lake Erie in Erie County, New York, or." 

It was asked me by Chairman Tawney the other day whether tliis 
water taken from the head of the river could be construed as water 
taken from the river under this treaty. I interpreted it this way. 
Right at the head of the river there enter into the river an average 
of 220,000 cubic feet per second. If we take part of that away, it is 
taking water from Niagara River, although technically it mignt be 
at the head of the river. Now, from the sanitary point of view, 
right there, half of the 6,000 feet ought not to go into Niagara River 
or Lake Erie. A year ago the marine hospital sent Dr. AlcLaughlin 
to make an examination. Dr. McLaughlin has been called before 
your committee, and he may explain his report. It says that 160,- 
000,000 gallons of water a day flow back into the river, polluted, from 
Buffalo alone. 

The Chairman. I want to say that Dr. McLaughlin was here, but 
he could not wait, so he will come before the committee next Tuesday. 

Mr. BoAVEN. Let me point out some of the principal points, then, 
and he will go into the details. That 160,000,000 feet ought never to 
go back into the river polluted. That does not include stream waters 
that are polluted, so that polluted stream waters, together with other 
polluted waters that flow back to Niagara River can be said to be 
more than 3,000 cubic feet per second. 

The Chairman. To give this authority to the International Bound- 
ary Commission'we would have to put in a new bill. 

Mr. Bo WEN. I think that they would" accept your putting into this 
bill " the use of 1,600 feet for sanitary purposes." That is the pro- 
vision of article 4. The commission say that it only needs some 
action on the part of Congress. 

The Chairman. Then you desire to have that in the pending bill? 

Mr. BowEN. Yes, sir; so that the sanitary feature of this bill can 
be passed upon by the international commission. Now, then, all that 
we are asking for, practically, is 3,000 cubic feet to dilute the sewage 
of the frontier, in addition to the 3,000 cubic feet that ought never 
to enter the lake and river in a polluted condition. 

The Chairman. How far would that extend west? You say that 
it would be sufficient to prevent the pollution of the waters between 
Canada and the United States? 

Mr. BowEN. Yes, sir. The east end of Lake Erie and Niagara 
River. This report shows that the sewage of Cleveland, Erie, and 
even of Dunkirk, is taken care of in the waters of Lake Erie, so that 
the dangers are very remote at Buffalo, as Dr. McLaughlin says. 
Therefore, taking all the streams south of Lackawanna, and even 
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Hamburg, taming back all the streams at and near Buffalo into this 
canal is very comprehensive. 

I have given instructions to the engineers that thej shall construct 
the sanitary canal and make it comprehensive (as Jim Hill said), so 
comprehensive that engineers 50 years hence will not be able to 
greatly improve it. 

Mr. Legare. Mr. Bowen, it seems to me you are wrong in your 
proposition to use more than is allowed in the treaty. For instance, 
at tne foot of clause 6 you are unquestionably given the right to use 
this water for use of canals and domestic uses, or for the purposes of 
navigation. Now, under that you could use your 1,600 in addition 
to the 56,000. 

Mr. BowEN. What we ask for is 4,400 cubic feet per second for 
power and 1,600 cubic feet per second additional, under the last clause 
of Article V of the treaty for sanitation and navigation. 

Mr. Lagare. That is why I don't think your scheme is practical. 
Under that clause you have the right to use that in addition to 
56,000, but you go further and say you want to use it for water-power 
purposes, x ou say that your scheme also includes power purposes. 
Now, article 8, that you mentioned here, seems to me to confine itself 
clearly to the 56,000 feet mentioned in the treaty. It says "these 
waters " only. It says " these waters," meaning these waters that are 
mentioned back here. 

Mr. BowBN. If you take that viewpoint, then we are entitled to 
the diversion we ask for, on the grounds that we use it for conserva- 
tion of both health and power. The Government is pledged to stop 
pollution of international waters. 

Mr. Legabe. But you are asking for 6,000. 

Mr. Bowen. We are asking for the whole diversion for both con- 
servation of health and power. • 

Mr. Gakner. The only difference between Mr. Legare and Mr. 
Bowen seems to be the difference between 6,000 feet and the 4,400 
feet. 

Mr. Bowen. Yes, sir. The Hydraulic Co., with 6,500 cubic feet, 
and the Niagara Falls Power Co., with 8,600 cubic feet at the falls, 
are generating less power than we will generate with 6,000 feet. 

Mr. Garnek. But could you utilize this — unless you had enough 
to make a business of it 

Mr. Bowen. We need the full 6,000 cubic feet to make a com- 
mercial success. Yes, sir. 

The Chairman. Mr. Bowen, how long do you think it will take 
you to conclude? 

Mr. Bowen. I have some information in regard to electrical con- 
tracts that you have sought for and also some suggestions as to what 
action has oeen taken before in similar applications. 

The Chairm\n. We will go on until 5 o'clock. 

Mr. Bowen. In addition to the change in the title of the bill (Mr. 
Bowen refers to the Simmons bill) , I have a correction where it says 
"above the Falls of Niagara within the State of New York for 
power purposes." Now, my suggestion is to change that to read: 
" For all purposes mentioned in the treaty." Furthermore, in line 8 
of the Simmons bill, after the words " such diversions," I would 
suggest inserting these words: "And who shall conserve the useful- 
ness of the water to its fullest extent." Now, furthermore, to cover 
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the point of the additional 1,600 feet, after the word " nine " in line 
12, insert " to wit : Twenty thousand cubic feet per second for 
power and one thousand six hundred cubic feet per second for 
sanitation and navigation," covering the point that I nave explained. 
Then, on page 2 of the Simmons bill, lines 3 and 4, strike out 
" commissioners on the part of the United States in the," leaving 
it to read: "That no such permit shall be granted allowing diver- 
sions of water exceeding m the aggregate fifteen thousand six 
hundred cubic feet per second without the consent of the State 
of New York and of the international joint commission provided 
for by said treaty ; " and adding at that point, in line 5 : " And 
all further diversions shall be governed by the rules of prece- 
dence and preference made in the treaty, and shall be limited to 
such amounts as shall not injure or interfere with the navigable 
capacity of Niagara River, or .its integrity and proper volume as a 
boundary stream, or the scenic grandeur of Niagara Falls," leaving 
it in the discretion of the Secretary of War to decide whether anv 
application shall come within the terms of the treaty. I think, with 
those corrections, there is no objection to the Simmons bill, and 
almost the same corrections could be inserted in the Smith bill. 

The Chairman. Have you made the corrections in both bills ? 

Mr. BowEN. Yes, sir. I started to refer to a part of the case as 
presented in a case before the Rivers and Harbors Committee on the 
Alexander bill on January 6^ 1911. There we showed our case verj^ 
completely in its essential points. To further illustrate the points, I 
have here a signed statement issued by Mr. Isham Randolph, of 
Chicago, stating the reasons why the grants should be made to the 
Erie & Ontario Sanitary Canal Co. : 

Reasons why Congress and the International Joint Commission should grant to 
the Erie d Ontario Sanitary Canal Co, the right to divert from Lake Erie and 
use 6f000 cubic feet of water per second. 

In presenting an argument to Congress and the International Joint Commls- 
Blon on behnlf of the Erie & Ontario Sanitary Canal, the following ix)int.^ 
should be brought out : 

First. Buffalo is discharging its sewage in a raw state into the Niagara 
River and the waters of said river are thereby polluted and rendered unfit tor 
potable use. 

This river Is the natural source of supply for cities and villages on both sides 
of its channel, and the inhabitants of said cities and villages have learned by 
sickness and death, which medical science has truly traced to the water supT>ly, 
that the water of Niagara River was unwholesome and laden with pathogenic 
germs. 

To secure relief from this deplorable condition, resort has been made to arti- 
ficial means of purifying the water taken from the river for potable use, with 
results not always satisfactory, but always expensive. This condition will con- 
tinue to affect the Inhabitants of the Niagara frontier Just as long as the un- 
purlfied sewage of Buffalo flows into the river. An adequate purification 
system for the city of Buffalo means an Initial expenditure of many millions of 
dollars and an annual outlay for oi)eration and upkeep which would represent 
the interest on many millions more. The alternative to sewage purification 
would be to abandon the Ningara River as an open sewer and the discharge of 
the sewage into some channel or channels which would carry it off. This propo- 
sition is practicable, but its cost would be very great, probably as great as the 
creation, oi)eration, and upkeep of an adequate purification plant. 

Here arises the opi)ortunity for private enterprise to do for the city what it 
hesitates to do for itself. Seeing this opportunity the projectors of the Erie & 
Ontario Sanitary Canal have formulated a project and offered it as a means of 
diverting the sewage of Buffalo from the Niagara River. 
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Briefly stated, this project contemplates reversing the flow of the Buffalo River 
and Smokes Creek through a tunnel several miles In length. The flow into 
which from the south is through an open channel, and away from which on the 
north is through an open channel, which finally discharges into the gorge of 
Eighteai Mile Creek. As an auxiliary to the construction described, it is pro- 
posed to use that part of the Erie Canal along the water front of Buffalo and 
extending north to the adopted project for the harge canal. 

This costly project is not offered as a free gift ; there are but few philanthro- 
pists in the world who can make such a Ivlngly donation to humanity; the 
projectors believe that they can be compensated for their outlay by a gift which 
will cost their beneficiaries nothing. That gift is a right in perpetuity to 
abstract from Lake Erie to feed the channels which they will provide 0,000 
cubic feet of water per second. This water in passing from Lake Erie to Lake 
Ontario will drop 326.42 feet; taking the mean level of Erie from 18G0 to 1906 
fls 572.60 at>ove sea level, and the mean level of Ontario for the same period 
as 246.18 (see General Chart of Northern and Northwestern Lakes, issue*! by 
the War Department, Jan. 6, 1908, Catalogue A). If we assume 14.42 feet as 
rlie loss of bead due to slope and other causes, there remains a power-producing 
drop of 312 feet ; at an efllciency of 80 per cent, 1 cubic foot dropping 11 feet 
will produce 1 horsepower; therefore, if we divide 312 by 11 and multiply by 
6,000 cubic feet per second, the result will be 170,160 net electrical horsepower. 

Now in the conservation of a natural resource that use is best which yleldv 
tlie greatest amount of service and consequent benefit to the human race. This 
coDdition will be reached in the highest possible degree of attainment in carry- 
ing out the project put forward by the originators and developers of the plana 
for the Erie & Ontario Sanitary Canal. 

This statement is borne out flrpt by the fact that by moans of this project the 
sewage of Buffalo will be kept out of the Niagara River, leaving that stream 
an nnpollated and healthful source of supply for the towns and villages along 
its banks, both on the American and on the Canadian sides — a result which 
will be recognized as of prlmarj' and vital importance; Secondly, in no other 
way can the volume of water which It Is proposed to extract from Lake Erie 
be made as useful commercially or caused to produce so high a revenue. The 
amount of tliat revenue, it must be remembered, is not to be measured by the 
net electrical power indicated at the switchboard, for It Is well known that 
electrical companies are enabled to sell from 25 to 50 per cent more power than 
they are theoretically producing, by reason of the fact that all patrons are not 
synchronous users of power. 

Tnder Article V of the treaty between the United States and Great Britain 
relating to boundary waters between the United States and Canada, proclaimed 
May 13, 1910, the United States " may " autJiorize and permit the diversion 
within the State of New York of the waters of said river above the Falls of 
Niagara, for power purposes, not exceeding in the aggregate a daily diversion 
at the rate of 20,000 cubic feet of water per second. ♦ ♦ • •* The prohibi- 
tions of this article shall not apply to the diversion of water for sanitary or 
domestic purposes, or for the service of canals for purposes of navigation." 

Under the operations of the Burton bill, the taking of water from the Niagara 
River on the American side has been limited to 16,600 cubic feet per second, 
80 that there is a margin of 4,400 cubic feet per second which may become 
available for water-power purposes. For this surplus water there are rival 
applicants; two of these are companies now in successful operation; one of 
these companies is the Niagara Falls Power Co., operating under a head of 
136 feet, or only 41.66 per cent of the total difference In level between Lakes 
Erie and Ontario; the other is the Niagara Falls Hydraulic Power & Mann* 
facturlng Co., operating under a head of 210 feet, or 64.33 per cent of the total 
difference in level between Lakes Erie and Ontario. 

The Erie & Ontario Sanitary Canal Co. proposes to operate under a head of 
312 feet, or 95^58 per cent of the total difference in level between Lakes Erie 
and Ontario. 

As a further comparison of the useful work at each of the power sites named, 
it may be stated that one cubic foot of water used by the respective companies 
on an efficiency basis of SO per cent gives : 

Horsepower, 

For the Niagara Falls Power Co 15.4 

For the Niagara Falls Hydraulic Power & Manufacturing Co 23. 86 

For the Erie & Ontario Sanitary Canal Co 36.45 
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The Erie & Ontario Sanitary Canal development shows an efllclency 31^ pei 
cent higher than the most efficient of the other two companies in tliis material 
phase of power produced^ and as a conservator of life and healtli It stands 100 
per cent above any competitor. 

Objections to abstracting water from Lake Erie and from Niagara River. 

I'he valid objection to abstracting water from Lake Erie lies in Its diminish- 
ing slightly the deptli of navigable water and thus harmfully affecting lake 
commerce. This objection can be met in one or other of several ways. A dam 
such as was recommended by the Board of Engineers on Deep Waterways be- 
tween the Oreat I^kes and the Atlantic Seaboard (see p. 293, H. Doc. No. 
349, 56th Cong., 2d sess.) would meet all objections raised by navigators on 
the score of reduced depth. This method is opposed by the American section 
of the International Waterways Commission, because of the Increased danger 
of flood damage to Buffalo, " and for the postponement of the date of opening 
navigation in the spring" (see pp. 7 and 8, Sixth Progress Report of the In- 
ternational Waterways Commission, Nov. 1, 1910). 

The construction of the Erie & Ontario Sanitary Canal would care for the 
flood conditions which inspired the apprehension of the commission, by affording 
outlet for the high waters; the commission however believes that regulating 
works can- be constructed which will accomplish the purposes for whicli the dam 
(which they condenm) was designed. (See p. 8 of the report of Nov. 1, 1910, 
published as II. Doc. No. 779, 61st Cong.) 

An alternative treatment which will secure the regulation of depth in Lake 
Erie is that suggested by Mr. J. Edward Thebaud and illustrated on page 619 
of House Document No. 26088, Sixty-first Congress, second session. 

As an engineering problem there is and can be no doubt of a saccessfuJ 
solution which will bring about the regulation of Lake Erie for an expenditure 
which will be within reasonable limits. 

We now pass on tg the Niagara River. The abstraction of water from the 
Niagara River diminishes the volume of flow over the American and Canadian 
Falls and tends to lessen the grandeur and beauty of that wonderful work of the 
Great Creator. The consensus of opinion of the members evidenced by the 
report of the International Waterways Commission is that the flow over the 
Falls may be reduced approximately 66,000 cubic foet per second without ma- 
terially detracting from the beauty and sublimity of the spectacle. 

In our Judgment it is within the scope of engineering accomplishment to 
construct such diffusion works above the Horseshoe Falls as will increase tile 
beauty of the Falls and admit of a still greater diversion of the water for 
commercial uses. The contour of the Falls changes steadily. The escarpment 
is being worn away year by year to an extent which attracts the attention of 
any close observer who has the privilege of seeing the Falls constantly or even 
at long intervals. 

The Horseshoe Falls has lost the form which gave it that familiar designa- 
tion, and it is gradually assuming a V shape. At the apex of this V the water 
is of great depth and its destructive force is gigantic. The approach to the apex 
of the V is through a deep channel, and the way to arrest the rapid erosion 
which is going on is to choke this deep channel or thalweg, until the waters 
are forced to flow in greater depth over the entire rim of the Falls. 

The writer has developed a project for doing what he here suggests. He 
explained it to President Taft in 1909 and received his approval as a layman, 
not as an engineer. In February of the present year Mr. Taft gave the writer 
a letter of introduction to Mr. Fielding, minister of finance. Dominion of Canada, 
bringing the writer's proposition to his attention. This letter was presented 
to Mr. Fielding in Ottawa on February 13 last. Mr. Fielding introduced the 
writer to Dr. Pugsley, minister of public works of the Dominion, and to him and 
to his engineering advisers, Mr. Louis Coste and Mr. A. St. Laurent, he explained 
the methods of creating diffusion works which would tend to arrest the rapid 
recession of the three Horseshoe Falls, and diffuse the volume of water 
evenly over the crest of the Falls and add greatly to the beauty of the cataract 
and permit a more liberal use of the water for commercial purposes. The 
creation of this diffusion work must be accomplished under a treaty between 
the United States and Canada, and it should be created as an international 

work. 

ISHAM Randolph. 

Chicago, August 2, 1911. 
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A Member. Is he in favor of this proposition ? 

Mr. BowiLN. Yes; he is our chief engineer. I would say right 
here that the bonded indebtedness of the city of Buffalo is so great 
that they are unable to do this as a public improvement. 

The Chairman. Does that finish your statement? 

Mr. BowEN. The city of Buffalo asked the Secretary of War to 
do this thing two years ago, and in their resolutions asking the Sec- 
retary of War to investigate, if he decided we should have the grant, 
they asked that certain promises that we make should be incorporated 
in the grant as a condition precedent. The terms of our proposal 
were: This thousand feet of dockage, and the right not only to the 
city, but to all other municipalities and individuals on the rfiagara 
frontier to drain into this canal as long as the grant will last; in 
addition to that, we will voluntarily put in this provision that 
ilthough now the rate charged in Buffalo is not to exceed 9 cents per 
kilowatt-hour, it shall not exceed 4 J cents per kilowatt-hour; and 
furthermore, that the city in consideration, shall give its aid in the 
promotion of this enterprise, and use of such sewage, and the right 
and permission to use the streets for conduits under terms not more 
onerous than those ffiven to the other companies in Buffalo. And this 
contract goes into Uie record. 

The Chairmai^. Very well; have you finished? 

Mr. BowEN. I have some few remarks. 

CONTRACT FORM WITH MUNICIPALITIES. 

This agreement, made this — day of , 191-, between the Erie & On- 
tario Sanitary Canal Co., a corporation of the State of New Yorlt, party of the 
first part, and the city of Buffalo, a municipal corporation of the State of 

New York, by , its mayor, with the concurrence of the common 

cooncU of said city, party of the second part, witnesseth : 

Whereas said party of the first part has obtained or ex];)ects to obtain the 
consent of the Secretary of War to take water from Lake Erie for the use of 
the proposed canal, extending from Lake Erie to Lake Ontario ; and is to con- 
struct and operate said canal for the purpose, among others, of furnishing 
power to Industries operating along the line of said canal, and to such munici- 
palities adjacent thereto as may desire to take advantage of the opportunities 
afforded by said canal; of receiving and disposing of in a sanitary manner the 
sewage of such municipalities and industries; of abating the i)eriodical floods 
caused by the overflow of Buffalo Kiver and Cazeuovla Creek ; and of affording 
means for reversing the flow of streams and sewers now emptying into Lake 
Erie and Niagara River, thereby purifying the water supply of the Niagara 
Frontier; and of serving as a branch of the barge canal now In process of 
coostractlon by the State of New York, and affording dockage facilities for 
private and. If need be, for municipal uses. 

Whereas said party of the first part desires the cooperation of said party of 
the second part in the promotion of said enterprises, and said city of Buffalo 
has manifested Its willingness to cooperate by joining said party of the first 
part in Its application for the consent of the Secretary of War, by the following 
resolution duly adopted by the common council of said city and approved by 
the mayor, viz : 

"That the city of Buffalo, by its common council and mayor, hereby com- 
mends to the favorable consideration of the Secretary of War the memorial 
of the Erie & Ontario Sanitary Canal Co., and believing that the enter- 
prise, if feasible at all, and if established and conducted with due regard to 
the public welfare, will inure to the Immeasurable benefit of sanitary and 
industrial Interests of national scope and infiuence, urges the Secretary of 
War to grant the prayer of the petition of said Erie & Ontario Sanitary Canal 
Co., provided that ui)on investicration he is convinced that the company's 
plans are practicable from a legal and engineering point of view, and provided 
further that such grant be made expressly subject to the following conditions 
precedent. 
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(1) That prior to the commencement of the work of excavating and con- 
Btructing said canal, or of proceedings for the appropriation of lands therefor,, 
said company shall enter Into written contracts with the city of Buffalo,! 
and such other municipal corporations along the line of the proposed canal 
as may desire such arrangements, securing to the said city of Buffalo and 
other municipal corporations, in the Interest of the public health, the perpetual 
right to the free and unlimited use of said canal for the delivery of sewage 
and drainage thereto at the most sanitary and convenient points, without 
charge to any of said municipal cori)orationB for such use and privilege; 
securing like privileges to individuals and private corporations occupying the 
territory adjacent to the canal, and affording such assurances as may be 
required that such sewage and drainage shall be disposed of in a sanitary 
manner ; 

(2) That prior to the commencement of work or of proceedings for the 
acquisition of lands for said cunal, said Erie & Ontario Sanitary Canal Co. shali 
also stipulate by contract with the said municipl coriwrations, or such of them 
as desire it, to furnish to all persons and corporations power and light for 
municipal, industrial, business, or domestic purposes on terms which shall 
be Just and equal to all consumers, admitting of no discriminations among 
consumers similarly situated, excepting in favor of municipal corporations 
as contrasted with private industrial or business corporations or individuals; 

<3) Such other conditions calculated to promote the public interests as said 
Secretary of War may in his Judgment deem advisable to prescribe." 

Now, therefore, in consideration of the exchange of mutual benefits as afore- 
said, and of the sum of one dollar paid by each of the parties hereto to the 
other, receipt whereof is hereby confessed and acknowledged, the parties 
hereto agree as follows: 

Said party of the first part hereby grants to the party of the second part 
the perpetual right to construct sewers and drains from such points in the 
ci!y of Buffalo as may be determined upon by said city, to and into the said 
canal of the party of the first part, and to empty therefrom Into said canal its 
sewerage and drainage that is not prohibited by law; and that no charge 
whatever of any kind or nature shall be made by said party of the first part 
to said city of Buffalo of the second part for such use and privilege, other tiian 
the cooperation of said cl-y mentlone<i in the foregoing resolutions; the i>arty 
of the first part shall receive and dispose of said approved sewage and drain- 
age in a thoroughly sanitary manner, subject to the approval of the State and 
local departments of health. 

Upon receipt of written applications in form acceptable to said departments 
of health, which shall bind the applicants not to deliver or cause or permit to 
be delivered improper or objectionable sewage or drainage, and not otherwise, 
the party of the, first part shall also grant freely and without charge, like priv- 
ileges of sewage and drainage to Individuals and private corporations occupy- 
ing lands adjacent to said canal. 

In measure proportionate to Its other similar obligations to other municipali- 
ties and other i>atrons, said party of the first part shall also furnish to said 
city of Buffalo sufliclent current for power and light for municipal purposes, 
upon the demand of said municipality, and at such prices (not to exceed 4i 
cents per K.W.H.) and on such terms as shall be hereafter mutually agreed 
upon, In no case to be higher or more burdensome to said city of Buffalo than 
to other municipal cori)oratlons, or to any individuals or industrial corporations 
similarly situated along the line of said canal. Said party of the first part 
further agrees to furnish to individuals and business and Industrial corpora- 
tions within the city of Buffalo, on terms which shall be Just and equal to all 
consumers similarly situated, sufficient current for power and light for indus- 
trial, business, or domestic purposes, at prices not to exceed 4i cents per K.W.H. 

Said party of the first part also agrees to provide for the use of said city 
of Buffalo, at some convenient point, a frontage along its canal of not less 
than 1,000 continuous feet for dockage purposes, provided, however, that said 
city of Buffalo shall exercise its option in this regard at some time within 
Ave years from the time of the opening and operation of said canal for navi- 
gation, and immediately after the exercise of snch option shall commence con- 
struction of docks for the benefit of said municipal cori)oratlon and its inhabit- 
ants; the privilege hereby granted to be upon such reasonable terms as shall 
be agreed upon by the parties hereto. 

Said party of the first part further agrees to save said city of Buffalo harm- 
less from all costs, charges, damages, and rights of action accruing or arising 
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from the construction or operation of said canal, or from Insanitary conditions, 
it any, that may result from the exercise by the party of the second part of 
any of the privileges hereinbefore gri^nted. 

Said party of the second part, in consideration of the foregoing, agrees to 
cooperate with the party of the first part in securing such privileges from the 
Goremment of the United States and from the State of New York as may be 
necessary to the successful construct ion and operation of said canal, provided, 
however, that such cooperation shnll not entail upon said party of the second 
part any pecuniary loss or cost; and said city of Buffalo gn^nts to the party 
of the first part such sewage and drainage and the right, permit, and license 
to use and occupy and cross over or under any and all streets, alleys, and waters 
of said city during the life of this contract, for any and all electric distribut- 
ing lines, conduits, and cables that it may find necessary for distributing cur- 
rent throughout the present or future limits of said city upon as advantageous 
terms and with not more expensive construe' ion than are or may hereafter be 
enjoyed by or permitted or granted to any other company under similar con- 
ditions. 

This agreement shall be binding upon and shall inure to the advantage of 
the successoi^i and assigns of the parties hereto. 

In witness w^hereof, the parties hereto have caused these presents to be duly 
signed and aealed the day and year first above written. 

The GaAXRMAN. If you have anything else relevant to the subject- 
matter to put in the record you may give it to the reporter. 

Mr. BowEN. Yes, sir ; for instance, the rates in Nia^ra Falls. 

Mr. Cooper. What about the rates right now? I thought you 
could ^v© a summary. 

Mr. jBowen. In Niagara Falls, Ontario, it is 4J cents per kilowatt 
horsepower — in Buffalo it is not to exceed 9 cents. The power rates 
in Niagara Falls, Ontario, are, for power delivered at commercial volt- 
age, $23 per horsepower, less $3 if paid before the end of the month. 
In Buffalo the average for all purposes is within a few cents of $35 
per horsepower per year. There is no competition, because the com- 
panies there are both subsidiary companies of the Niagara Falls 
Power Co. A list of all these companies and their directors and their 
purities is in a pamphlet which, if it is of any interest to the com- 
mittee, is at your service. 

The Chairman. Leave that with the* committee. Just give the 
name of it to the reporter to identify it. 

Mr. BowBN. " Statistics of local and miscellaneous securities, by 
J. C. Dunn & Co.," published in December, 1909. 

I would like to state that a similar grant to that we ask you for 
was made in 1905 to the Mississippi Kiver Power Co., at Keokuk, 
Iowa. I have a copy of the grant made to them, and it was on condi- 
tion only that they should give the free use of enough electric power 
to operate the lock, and they should build the dam, lock, and dry 
dock at their own expense. They will be generating 200,000 horse- 
power next year, and they are an example of good faith. 

The CHAHtMAN. You may ^et up all these things and give them to 
the reporter. We will now adjourn until to-morrow morning. 

Whereupon at 5 o'clock p. m. the committee adjourned until Friday 
tnominff at 10 o'clock, this hearing being adjourned until 2 o'clock. 

The following are trie changes in the Smith bill suggested by Mr. 
Bowen: 

In the preamble strike out " fifth article of the " ; strike out " Canada ** and 
insert ** Great Britain " ; after " nine " add " and for other purposes." 

Page 1, line 3, after " diverted from " add " Lake Erie In Brie County, New 
York, or from." 

28305—12 ^9 
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< 

Page 1, line 5, strike out " power purposes " and add " all purposes mentioned 
In said treaty." 

Page 1, line 10, after " nine," insert " to wit : 20,000 cubic feet per second tor 
power, and 1,600 cubic feet per second for Siinltatlon and navigation." 

Page 1, line 10, after above insertion, add " such individuals, companies, or 
corporations only as shall conserve the usefulness of the water to its fullest 
extent shall be given permits." 

Page 2, line 10, strike out ** made to " and add "given with the consent of." 

Page 2, lines 11, 12, and 13, strike out "with full power and authority to 
said State to make such grant or grants of the use thereof as it may determine 
to be for the public interest," and add " and shall be governed by the rules of 
precedence and preference made in said treaty; and shall be limited to such 
amounts as shall not Injure or interfere with the navigable capacity of Niagara 
River or. its proper volume as a boundary stream, or the scenic grrandeur of 
Niagara Falls." 



PETITION TO CONGRESS AND TO THE INTERNATIONAL JOINT COMMISSION IN BEHALF OF 

ERIK & ONTARIO SANITARY CANAL CO. 

Whereas it is stipulated In Article V of the treaty between the United States 
and Great Britain, signed January 11, 1009, commonly known as the watenvays 
treaty, that the United States may authorize and permit the diversion within 
the State of New York of the waters of Niagara lUver above the Falls for i>ower 
purposes, not exceeding In the aggregate a dally diversion at the rate of 20,000 
cubic feet per second, provided the level of Jjike Brie and the flow of Niagara 
River shall not be appreciably lowered; 

Whereas the prohibition of Article V does not apply to the diversion of water 
for sjuiltary and domestic puri)oses, and for the service of canals for the pur- 
pose of navigation, and it is stipulated In Article IV that the boundai-y waters 
shall not be polluted on either side to the Injury of health or property on the 
other ; 

Whereas the cities bordering on the Niagara River and situate in the district 
contiguous thereto are subjected to epidemics of typhoid fever, caused by the 
pollutcil water taken from Niagara River, and considerations of public health 
demand the abatement of these dangers without delay; 

Whereas the Erie & Ontario Sanitary Canal Co. has been organized under 
the laws of the State of New York to construct without State or Federal aid 
a canal between Lakes Erie and Ontario, beginning at a i)olnt at or near Smokes 
Creek In the city of Lackawanna, thence to a point at or near the mouth of 
Eighteen Mile Creek on Lake Ontario and laterals thereto ; 

Whereas the barge-canal law of New York State (sec. 3, ch. 147, Laws 1003) 
makes no provision for the use of the Erie Canal from the Guard liock at Rlack 
Rock, Buffalo, to Tonawanda, and sjiid Erie & Ontario Sanitary Canal Co. 
offers to deepen, widen, and maintain said portion of the Erie Canal from Black 
Rock to Tonawanda as a branch of the barge canal without cost to the State 
of New York, and under plans to be approved by the canal board and to be used 
In connection with the main channel of the Kvie & Ontario Sanitary Canal to 
stop the pollution of Niagara River and the barge canal ; 

Whereas said canal may be used free of cost by the cities of Lackawanna, 
Buffalo, Tonawanda, North Tonawanda, Niagara Falls, I»ckport, and all other 
municipalities and communities situate upon tlie Niagara fi'ontier, to carry off 
all the sewage and storm waters now flowing from said cities into Liake Erie 
and the Niagara River; 

Whereas said canal will be of suflBcIent depth and width to enable boats, 
barges, and other water craft of large tonnage to navigate the same from Its 
beginning on Lake Erie to a point Intersecting the Erie Canal at or near 
Pendleton, thereby increasing the eflaciency and value to the public of said Erie 
Canal, and providing additional terminals for the barge canal ; 

Whereas the level of Lake Erie will not be lowered by the building of said 
canal so as to Interfere with or affect Its nnvlgability, and the waters flowing 
within the Niagara River shall not be diverted so as to effect the beauty and 
grandeur of the volume thereof flowing over Niagara Falls; 

Whereas the International Joint Commission must hear and pass upon tbe 
application of said company for the use of the necessary water for the cana?: 
Now, therefore, 
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We respectfully ask that a grant of water from Lake Erie be made to the 
Erie & Ontario Sanitary Canal Co., conditioned ns follows : 

1. That said company be authorized to take 6,000 cubic feet of water per 
:^econd from I^ike Erie for sanitation, njivig:atlon, and power — 4,400 cubic feet 
thereof belni; the remaining part unused of the 20,000 cubic feet allowed for 
power on the American side under the treaty, and 1,600 cubic feet thereof being 
an allowance under said treaty especially for sanitation and navigation ; which 
volume of water shall be taken through three channels designated as Buffalo 
Blrer. Smokes Creek, a'nd Black Rock Harbor. 

2. That said compaz^^ within two years after the date of the grant shall 
begin construction of said canal, without seeking from State or Nation other 
aid than that afforded by such cooperation as may properly be effected between 
Federal and State authorities, and shall with due diligence prosecute the work 
to completion. 

3. That in consideration of said grant snid company shall give to the cities 
of r^ckawanna, Buffalo, Tonawanda, North Touawanda, Niagara Falls, I^ock- 
port. and all other municipalities, public and private corporations and in- 
dividuals situate or living In what Is known ns the Niagara frontier, the free 
use and right to,u!»e Fald canal during the full term of the grant, for sewage 
disposal purposes and for carrying off flood waters caused by storms. 

4. That in consideration of the facilities which it will afford to the com- 
munities, municipalities, corporations, and individuals enumerated, said com- 
pany shall have and enjoy for 99 years the right to and possession of all the 
water i)ower which It is possible to develop from the volume of water which It 
will be permitted to withdraw from Lake Erie and cause to flow through its 
channel into lAke Ontario. 

5. That said company shall have the right, when Buffalo River shall have 
beei saflBciently deepened and enlarged to a Junction with said canal, to make 
a proper connection of said river with said canal, and cause the waters of 
Lake Erie to flow through said Buffalo River Into said canal. 

6. That said company may make such changes an4 Improvements in Smokes 
Creek, Ellicott Creek, and other streams In Erie and Niagara counties, as will 
permit water to enter said streams from Lake Erie and Niagara River, and 
flow through them Into I^ke Ontario; and may build and maintain at the 
mouths of Smokes Creek and Eighteen Mile Creek such protecting piers and 
docks as may be necessary, all of which constnictlon affecting navigation shall 
be done under the direction of the War Department. 

7. That said company shall forfeit its grant should It be Judicially deter- 
mined that it has entered any conspiracy or unlawful combination or monopoly 
in restraint of trade; and said permit shall not be transferable without the 
approval of the Secretary of War, and no such approval shall be given without 
the consent of the State of New York ; and no electric current produced under 
said grant shall be transmitted to any i)oint without the State of New York 
without the consent of the State. 

8. That said company shall prove to the satisfaction of the Secretary of War 
that it will produce more electrical horsepower from every cubic foot of water 
per second to be used by it under such grant than can be produced by any 
other company. 

The foregoing preamble and request was read, considered, and adopted at a 
regular meeting of the Central Council of Business Men, Taxpayers, and Resi- 
dents Association of Buffalo, representing upward of 3,000 members, this lltb 
of September, 1911. 

Willis H. Tennant, Secretary, 

Adopted also by city of Lackawanna, city of Lockport, county supervisors of 
Erie County, N. Y.; village of Williamsvllle, village of Kenmore, village of 
lAsalle, village of Youngstown, cltj' of Buffalo. 



KBUE A ONTABIO SANITARY CANAL CO. WANTS A SIMILAR GRANT TO THIS. 

[Public— No. 65.] 

AN ACT OrBntlng to the Keokuk and Hamilton Water Power Company rights to con- 
struct and maintain for the Improvement of navigation and development of water 
power a dam across the Mississippi River. 

Be it efMCted hy the Senate and House of Representatives of the United 
States of America in Congress assembled. That the assent of Congress la 
hereby given to the Keokuk and Hamilton Water Power CJompany, a corpora- 
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lion created and organized under the laws of the State of Illinois, Its succes- 
sors, and assigns, to erect, construct, operate, and maintain a dam, with its 
crest at an elevation of from thirty to thirty-five feet above standard low water, 
across the Mississippi River at or near the foot of the Des Moines Rapids, 
from Keokuk, Iowa, to Hamilton, Illinois, and to construct, operate, and main- 
tain power stations on or in connection with the said dam, 'wlth suitable 
accessories for the development of water power, and the generation, use, and 
transmission therefrom of electric energy and power to be derived from the 
Des Moines Rapids on the Mississippi River: Provided, That in lieu of the 
three locks and the dry dock, with their appurtenances, now owned and 
operated by the United States, at the Des Moines Rapids Canal, the said 
Keokuk and Hamilton Water Power Company shall build, coincidents lly with 
the construction of the said dam and appurtenances, at locations approved by 
the Secretary of War, a lock and dry dock with their appurtenances; the 
said lock shall be of such a kind and size and shall have such appurtenances 
and equipment as shall conveniently and safely accommodate the present and 
prospective commerce of the Mississippi River; the said dry dock and its 
appurtenances shall be such as to give space, facilities, and conveniences for 
the repair of vessels at least equal to those afforded by the existlngr Govern- 
ment dry dock and shops at the Des Moines Rapids Canal: And provided 
further. That the said dam and appurtenant works shall be so designed, located, 
constructed, maintained, and operated, and the said lock and dry dock, with 
their appurtenances, shall be so designed, located, constructed, and equipped, 
as to permit at all times during the season of navigation, and at any stage 
of water, the safe and convenient navigation of steamboats and other vessels, 
or of rafts and barges, through the portion of the Mississippi River now 
occupied by the Des Moines Rapids, as well as through the entire length of 
the pool formed by the said dam : And provided further. That detailed plans 
for the construction and operation of the said dam, lock, dry dock, and appurte- 
nant works, shall be submitted to and approved by the Secretary of War before 
the commencement of any portion of the said works ; and the said works shall 
be constructed under the supervision of some engineer officer of the Army 
designated for that purpose, and that after the approval of the said plans 
no deviation therefrom shall be made without the prior approval of the Secre- 
tary of War of any such deviation : And provided further. That compensation 
shall be made by the said Keokuk and Hamilton Water Power Company to all 
persons, firms, or corporations whose lands or other property may be taken, 
overflowed, or otherwise damaged by the construction, maintenance, and opera- 
tion of the said works in accordance with the laws of the State where such 
lands or other property may be situated; but the United States shall not be 
held to have incurred any liability for such damages by Uie passage of this 
act: And provided further, That when the said dam, lock, dry dock, and 
appurtenant works shall have been completed to the satisfaction of the Secre- 
tary of War, the United States shall have the ownership and control of the 
said lock, dry dock, and their appurtenances, and operate and maintain the 
same. 

Sec. 2. That the withdrawal of water from the Mississippi River and the 
discharge of water into the said river, for the purpose of operating the said 
power stations and appurtenant works, shall be under the direction and con- 
trol of the Secretary of War, and shall at no time be such as to impede or 
interfere with the safe and convenient navigation of the said river by means 
of steamboats or other vessels, or by rafts or barges : Provided, That the said 
company shall construct such suitable flshways as may be required from time 
to time by the Secretary of Commerce and I^bor. 

Sec. 3. That, except as provided for below in this section, the Keokuk and 
Hamilton Water Power Company shall bear the entire cost of locating, con- 
structing, maintaining, and operating the structures and appurtenances pro- 
vided for in this act : Provided, That the United States shall bear the cost of 
the supervision of the work by an engineer officer of the Army as provided for 
in section one of this act, and also the cost of maintaining and operating the 
lock and dry dock with their appurtenances, after their completion and due 
acceptance by the Secretary of War on behalf of the United States : And pro- 
vided further. That the Keokuk and Hamilton Water Power Company shall 
provide, in connection with such lock, dry dock, and appurtenances, a suitable 
power plant for operating and lighting the same, according to plans and speci- 
fications submitted to and approved by the Secretary of War. 
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Sk. 4. Tbat the act oititled ''An act granting to the Keokuk and Hamilton 
Water Power Ck>mpany right to construct and maintain wing dam, canal, and 
power station in the Misaisalppi River In Hancock Oounty, Illinois," approved 
February eighth, nineteoi hundred and one, is hereby repealed. 

Sec 5. That this act shall be null and void if actual construction of the works 
berein authorised be not commoiced within five years and completed within 
xm years from the date herpof. 

Sk. 6L That the right to alter, amend or repeal this act is hereby expressly 
reserved. 

Approved, February 9, 1906. 

PROPOSED BILL FOB C0NGBK88. 

A BILL To give effect to the treaty between the United States and Great Britain signed 

January 11, 1909. 

Whereas it is stipulated in Article V of a treaty between the United States 
and Great Britain signed January 11, 1909, commonly known as the water- 
ways treaty, that the United States may authorize and permit the diversion 
within the State of New Tork of the waters of the Niagara River above the 
Falls for power purposes, not exceeding in the aggregate a daily diversion at 
the rate of twenty thousand cubic feet iier second, provided the level of Lake 
Erie and the flow of the Niagara River shall noM>e appreciably lowered; and 

Whereas the prohibitions of Article V do not apply to the diversion of water 
for sanitary and domestic purposes and for the service of canals for the i>urpose 
of navigation ; and 

Whereas it is stipulated in Article IV of said treaty that the boundary waters 
shall not be polluted on either side to the injury of health or property on the 
other; and 

Whereas the cities bordering upon the Niagara River and situate in the 
district contiguous thereto are subjected to epidemics of typhoid fever caused 
by the polluted water taken from Niagara River, and considerations of public 
health demand the abatement of these dangers without delay ; and 

Whereas the E3rie & Ontario Sanitary Canal Co. has been organized under 
the laws of the State of New York to construct, without State or Federal 
aid, a canal between Lake Erie and Lake Ontario, beginning at a point at or 
Dear Smokes Creek, south of the city of Buffalo, on Lake Erie, and thence to 
the mouth of Eighteen Mile Creek on Lake Ontario, a distance of titty miles, 
more or less ; and 

Whereas it is hereinafter provided that said canal shall be used free of cost 
by the cities of Lackawanna, Buffalo, Tonawanda, North Tonawanda, Niagara 
Falls, Lockport, and all other municipalities and communities situate ui)ou the 
Niagara frontier, to carry off all the sewage and the sewage-polluted storm 
waters now flowing from said towns, cities, and municipalities Into Lake Erie 
and the Niagara River, polluting the water thereof, to the great Injury to the 
bealth of the persons living along the said Niagara frontier; and 

Whereas the said canal will be of sufficient depth and width to enable boats, 
barges, and other water craft of large tonnange to navigate the same from Its 
beginning on Lake Erie to a point Intercepting the Erie Canal at or near the 
city of Lockport, in the State of New York, thereby increasing the efficiency 
and the value to the public of said Erie Canal ; and 

Whereas the level of I^ake Erie will not be lowered by the building of said 
canal so as to interfere with or affect Its navigability; and the waters flowing 
within the Niagara River, now under the control of the War Department, shall 
not be diverted so as to affect the beauty and grandeur of the volume thereof 
flowing over Niagara Palls: Therefore, to carry out conservation of health and 
power. 

Be it enacted hy the Senate and House of Representativs of the United States 
0/ America in Congress assembled. That the Erie & Ontario Sanitary Canal Co., 
a corporation organized under the laws of the State of New York, be, and the 
same is hereby, authorized to take six thousand (6,000) cubic feet of water per 
second from Lake Erie and Niagara River for sanitary purposes and canal navi- 
gation and power four thousand four hundred cubic feet thereof being the 
remaining part of the twenty thousand cubic feet allowed for power on the 
American side under said treaty and one thousand six hundred cubic feet 
thereof being an allowance under said treaty especially for sanitation and 
navigation, which volume of water shall be taken through three channels desig- 
nated as Buffalo River, Smokes Creek, and Black Rock Harbor. 
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Sec. 2. That the company within two years after the passajge of this act shall 
begin the const ruction of the aforesaid canal without seeking from State or 
Nation other aid than that afforded by such cooperation as may properly be 
effected between Federal and State authorities; and the said company shall 
thereafter with due diligence prosecute the work to completion. 

Sec. 3. That in consideration of the aforesaid grant said company shall give 
to the cities of Lackawanna, Buffalo, Tonawanda,- North Tonawanda, Niagani 
Falls, Lockport, and all other municipalities, public and private corporations 
and individuals situate or living in what is Imown as the Niagara frontier, the 
free use and perpetual right to use the said canal for sewage-disposal piuposes 
and for the carrying off of flood waters caused by storms. 

Sec. 4. That In consideration of the facilities which It will afford to the com- 
munities, municipalities, coriwrations, and individuals enumerated in section 
three of this act the company shall have and forever enjoy the rif^ht to and 
possession of all the water power which it is possible to develop from the volume 
of water which this act permits it to withdraw from Lake Erie and cause to 
flow through its proposed channels into I^ake Ontario. 

Sec. 5. That the company shall have the right when Buffalo Uiver shall have 
been sufficiently deepened and enlarged to a junction with the proposed canal, 
to make a proper connection of said river with said canal, and thereafter cause 
the waters of Lake Erie to flow through said Buffalo River into the said canal. 

And further, that the said company may make such changes and improve- 
ments in Smokes Creek, Ellicott Creek, and other streams in Erie and Niagara 
Counties as will permit water to enter the said streams from Lake Erie, and 
through them into the canal of the said company, and through the same into 
Lake Ontario. 

And further, that the said company may build and maintain at the mouths 
of Smokes Creek and Eighteen Mile Creek such protecting piers and docks as 
may be necessary to carry out the purposes and operations of the company, all 
of which construction affecting navigation shall be done under the direction of 
the War Department. 

Sec. 6. That the provisions of this law shall cease to be operative should it be 
judicially determined that said company has entered any conspiracy or unlawful 
combination or monopoly in restraint of trade. 

Sec. 7. The Secretary of War shall extend the present i)ermit8 for the diver- 
sion of the fifteen thousand six hundred cubic feet per second. 

" THB ECONOMIC niGHTFOr«\K8.S O^ THIH IS MAXIFTEST:" 

iBham Randolph, M. A. S. C. K., Consulting Engineer. 

Canadian laws prohibit pollution. The new international treaty declares that wateni 
" shall not t>e polluted on either side to the injury of health or property on the other." 

The canal company will spend $30,000,000 of its own money in construction and build- 
ings and will give the use of the cannl perpetually to all the people of the Niagara 
frontier free, without taxation, for sewage diRposal and flood abatement. Niagara River 
water can then be had pure without filtration and zymotic diseases will be decreased over 
50 per cent, as has been proved in Chicago. 

BRIEF OF MILLARD F. BOWEN, FOR ERIE & ONTARIO SANITARY CANAL CO. 

All of in tenia tional treaty should be covered iu the bill and not Article V 
only. 

Jurisdiction of disposal of water should be retained by Ck>ngress absolutely, 
for purposes of stopping pollution of international waters, as well as for 
navigation. 

A precedent for such a special grant as is asked for by us is that given to 
the Keokuk & Hamilton Water Power Co., February 9, 1905. 

A national board of health should be formed to take full jurisdiction of 
interstate and international streams and lakes. 

Conservation of both public health and power should be insisted upon. 

This i)articular company that, without appropriations, will stop pollution by 
turning streams and sewers back from lake and river, should be given a grant 
equal to the existing permits, or at least to the extent of 6,000 cubic feet 

The hearing on January 6, 1911, on H. R. 20688, before the Committee on 
Rivers and Harbors, present our case quite fully. 

If the Niagara Falls Power Co.'s 8,600 cubic feet were producing power at 
an eflaciency of 80 per cent, at the rate of 15.4 gross horsepower per cubic foot, 
their production would be 105.952 horsepower. 

With 6,000 feet we will produce 170.160 horsepower. 
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ludependent competition should be insisted upon. 

As a conservator of life and health, this comixiny stands 100 per cent above 
Any competitor. 

New York State Is interested from the standpoint that barge canal terminal 
facilities will be greatly Increased, without appropriations. 

Buffalo is interested because floods will be abated and sewage disposed of, 
without appropriations. 

Other municipalities on the Niagara frontier petition for these things. 

The status quo as to the other two companies will be maintained, and they 
teetJf^ that they are prosperous. 

Medical societies and health officers of the frontier are clamoring for relief. 

Gen. *Bixby testifies that the use of the balance of the 20,000 cubic feet on the 
American side will not unfavorably affect scenic beauty. 

Industrial development to the fullest practicable extent is carried out by 
this plan. 

STATEMENT OF OSCAB E. FLEMING. 

Mr. Filming. I am from Windsor, Ontario. I am a barrister at 
law, counsel for the Electrical Distributing Co. of Ontario. They 
contemplate getting from the Hydro-Electric Commission, of On- 
tario, electric power from Niagara Falls to furnish Detroit, and 
in that way we are interested. I might remark in the first place that 
a great deal of what I had to say has been covered by the previous 
speakers. But I think it might be interesting to outline to you the 
scheme of the Hydro-Electric Commission of Ontario. It is a 
Government scheme originating with the municipalities to get for 
the people of Ontario electxic power at cost. That is, the government 
makes nothing on the scheme and the people get it at actual cost. 
No^, they have a contract with the Ontario company for 20,000 
horsepower. At the present time they are using 20,000 horsepower, 
and the^ are serving as far north as Toronto. It is about 180 miles 
from Niagara Falls to London and about 100 miles to Toronto. That ' 
is what they thought at first, but as the art of the uses for generation 
and distribution have developed they have found that they can send 
the power pr<^tably 250 or SOO miles. 

Now, the present mimicipalities in the scheme number about 20, 
and the thinff has worked out very successfully. At our municipal 
elections on tne 8d of January, 34 municipalities voted to buy power 
from the Hydro-Electric Commission with which to supply their 
people. In our district, between London and Windsor, on the De- 
troit River, 17 have voted to come with us. The Hydro-Electric 
Commission has made its figures, and the present consumption in 
that district would amount to five or six thousand horsepower. The 
cost of distribution in that district would be considerable, probably 
two million or two and a half million, which, added to the cost of 
the power at Niagara Falls and London, would make the price too 
high to serve this territory. So some parties — the people of Windsor 
and the Detroiters — conceived the idea of taking from the commis- 
sion part of the surplus to deliver in Detroit. It helps out the whole 
scheme to cheapen power. It enables the people in the district in 
which I live to get it at $30. That plan has been submitted to these 
municipalities and they have no objection to Detroit getting this 
benefit. As I understand it, j;here is an investment for distribution 
of several million dollars, and the more power that goes along the 
line cheapens the power for the consumers. 

TIi« contract was signed between our company and the commis- 
sioners, and at that time our company put up a guaranteed fund of 
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$250,000, and we have all the rights that we require, so far as On- 
tario and the Dominion of Canada are concemea. The only bar to 
our getting to Detroit is the Burton Act We had in mind that the 
Burton Act was a temporary a£Fair, to last until the treaty came into 
effect. Under that treaty we realized that we could do business — 
that is, if there was no limitation put upon the export of power bv 
that commission. Now, the commissioners are reaay to go on with 
their work, and we take from the Government at Windsor 25,000 
horsepower for Detroit use. 

Mr. Cooper. Do the Canadian municipalities get it at cost ? 

Mr. Fleming. Yes^ sir. 

Mr. CooPEK. Detroit would not get it at cost? 

Mr. Fleming. No ; because they charge us 10 per cent of our cost, 
because we are not interested locally. The Feaeral Power Co., of 
Detroit, is an organization associated with the Electrical Distrib- 
uting Co., and we take the power and distribute it. The people are 
the same in the two companies, and it has got to be organized that 
way so as to distribute it in the two countries. They take the power 
there and sell it to the people in Detroit. 

The Chairman. How lone is this contract for? 

Mr. Fleming. For the full term of the contract with the Ontario 
Power Co. It expires in 1939. 

The Chairman. How long, in your opinion do you think it would 
take to exhaust the power you are entitled to under the provisions of 
the treaty? 

Mr. Fleming. That is a difScult question. In taking this up .what 
I want to say to the committee is this : It might get to a point where 
we could get the power from Detroit. 

The Chairman. That is why I asked you that question. There is 
great industrial development m lower Canada? 

Mr. Fleming. Yes, sir. 

The Chairman. And it is only a question of a very short time 
when the people of Canada will use all the water they are entitled to^ 

Mr. Fleming. I don't think there is any doubt about tiiat. 

The Chairman. Would it be a year or two, or three years? 

Mr. Fleming. I wouldn't like to venture an opinion, but it is 
going to be pretty near that. 

The Chairman. You are usin^ now 

^ Mr. Oarner. The Canadian side is using 11,000 and the American 
side is using 15,600 cubic feet. 

Mr. Difenderfer. A little over 13,000, Mr. Gamer. 

The Chairman. You are using less than the American side? 

Mr. Fleming. Yes, sir; at the present moment. Now, as I said, 
we have all our plans made, but subject to the right to get into 
Detroit. I was. about to say that in the ordinance the company was 
to sell the power at 20 per cent loss. 

Mr. . What you want is the limitation taken off? 

Mr. Fleming. Yes, sir. 

Mr. Cooper. Why should Canada, if it can not use that which is 
there, be anxious to have the restriction taken off? 

Mr. Fleming. It helps out the scheme of giving the people in 
Detroit the cheap power ; but we have other water power— the 
Niagara River and the Ottawa River — ^in flie north country, so 
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that we can well afford to ^ive to Detroit that amonnt of power, and 
every man, woman., and child gets cheaper power. 

liu*. DiFENDESFER. There is no contract between the city of Detroit 
and the Hydro-Electric Commission, is there? 
Mr. Fleming. Yes, sir; it is signed. 

Mr. Difenderfer. You put up a bonus of $2dO,000 in cash ? 
Mr. Fleming. Yes, sir ; and that is subject only to the permit to 
get it across the river, and if it is not given we get our money back. 

Mr. Watrous. As I understand it, 110,000 horsepower is being 
used out of 160,000 authorized to be used ? 
Mr. Fleming. Under the Burton Act. 

Mr. Watbous. Then why can't you use twenty-five of the fifty 
thousand that is unused? 
Mr. Flsming. All of that is taken up by the Burton Act. 
Mr. Watrous. But not used? 

Mr. Garner. They have a permit from the War Department. 
Mr. Watrous. It is apparent that there is a permit for some 4,400 
feet which is not being used. 
Mr. Cooper. What is it held up for ? 
Mr. Watrous. That is what I want to know. Just merely because 

the permit has been given, it is a very simple matter 

Mr. Cooper. Have you applied to the Secretary of War? 
Mr. Fleming. Yes, sir; and the permits have taken up all the 
water used. 
The Chairman. Thev use it at anv time? 
Mr. F14BMING. Yes, sir. 

Mr. Garner. The explanation has been made this afternoon that 
they were contemplating using all that power soon. 
Mr. Cooper. How long have they had those permits ? 
Mr. Fleming. Since tne Burton Act was passed. 
Mr. Garner. How long before we thought they were using it? 
Mr. Fleming. I don't know anything about their internal arrange- 
ments. 
Mr. Levy. When were you first refused by the Secretary of War ? 
Mr. Fleming. I think it was over a year ago. 
Mr. Levy. What reason was given for the denial ? 
Mr. Fleming. That the limit under the act was being taken up. 
They had no authority to grant any more permits under the Burton 
Act. 

Mr. Levy. In these permits is there no limitation as to the time? 
Do they give a permit to a company to sit down and hold that as 
long as it pleases? 
Mr. Fleming. I am not in a position to say. 
Gten. Greene. I have a copy of the permit here. The Secretary 
of War held two hearings, one in the summer of 1906. 

He granted permits so that we would not all go to jail, because 
the acts done on the 30th of June were illegal, and then he investi- 
gated and found out what their plans were, and then held another 
Hearing; then he issued permits for the quantities I stated this mom- 
ing--60,000 to the Ontario company, 52,500 to the Niagara Falls com- 
pany, 46,600 to the electrical company, and the balance was reserved 
for the use of a railway in Canada. Now, those permits are in force 
to-day. 
A Member. In August, 1907? 
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Mr. Cooper. Can these corporations wait in their discretion to use 
that ? 

Gen. Greene. There is no time limit in the permit, but the Burton 
law says that it can be revoked. 

Mr. Garner. "What company has failed to use the full power ? 

Gen. Greene. The Electrical Development Co. (Ltd.). of Ontario. 

Mr. Legare. They have not used any at all ? 

Gen. Greene. Well, I understand they have sold a part of what 
they are authorized to export to Mr. Barton's company. 

Mr. Garner. In other words, they have a permit for a certain 
amount of power and they sell it to somebody else at a profit ? 

Gen. Greene. Yes, sir. 

Mr. Barton. Sold 10,000 to the distributing companjr and it was 
not used because the company needed its entire generating^ capacity 
to supply the Canadian customers. 

Mr. Garner. Now, that is the most interesting statement I have 
heard so far. If I understand it, the Secretary of War allows a 
permit to continue in existence that is. not being used because all 
the power it can generate is bein^ used in Canada. At the same 
time he allows the permit to stand and refuses your company the 
right to bring power into Detroit for the benefit of the people of 
the United States? 

Gen. Greene. Here is the document, an order for permits. To 
the International Railway Co., 1,500; to the Ontario Power Co., 
60,000; to the Canadian Niagara Co., 52,500; and to the Electrical 
Development Co., 46,000 horsepower. This is signed " William H. 
Taft, Secretary of War." 

Mr. Barton. That was the order for the permits? 

Gen. Greene. The permits were simultaneous. 

Mr. Garner. Is there anyone here representing the Electrical De- 
velopment Co.? 

Gen. Greene. I answered that question this morning. 

Mr. DiFENDERFER. Did you not state this morning that the Mac- 
Kenzie-Mann interests were shipping no power into the United 
States ? 

Gen. Greene. I said I did not know. Now, there was a pubh'c 
record, a contract with the Nia^ra Falls Co. 

Mr. Barton. No; that was with the distributing company, and that 
has terminated now. 

Mr. DiFENDERFER. So that they are entitled to ship 46,000 horse- 
power, and have not done so? 

Gen. Greene. I heard a rumor that they renewed it But nobody 
has ever claimed that they ever shipped more than 10,000 horsepower. 

Mr. Garner. The fact remains still that we are entitled unoer the 
Burton Act to 46,000 horsepower, and that we are not now getting. 
This permit has been in existence since 1907 ; other parties seeking 
to use this power have apj^ied to the Secretary oi War, and he 
has refused them permits. jPossibly the Secretary of War can give 
us some information. 

Gen. Greene. Incidentally, I may say that in the year 1909 I ap- 
plied to the Secretary of War for additional power and was refused. 

The Chairman. If the Province of Ontario grants the license for 
the water on the Canadian side, why should not the State of New 
York grant the permit on the American side? 
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(len. Gr£EN£. I see no reason why it siiould not 

The Chairman. It seems to me that it would be a matter of greater 
tx)nvenience than the present w^ay, through the Secretary of War. 

Gen. Gr££N£. Eminent lawyers have given me the statement tliat 
when the United States has exhausted its power it is then with the 
State of New York to say who gets the power, and fix the limita- 

tiODS. 

Mr. Brown. I agree with Gen. Greene on the law proposition. 

Mr. Sharp. The concrete question before us is this : The Secretary 
of War has this authority conferred upon him by Congress and he 
has granted permits to parties, some of whom have availed them- 
?elves of it and some of them have not. Then the Secretary of War 
oii^ht to grant that permit to someone who shall use it. 

Mr. Garner. Ana if you should turn that entirely over to the 
State of New York, Michi^n might not be agreeable to that. 

Mr. CooFER. This is the language of clause 7 : 

The Secretary of War reserves the right to modify tlu» form of this i)ermlt, 
to chance tbe method or plan of measiirement herelu proscribed, or to substi- 
tute other modes of judgement, etc. 

Is that an absolutely unqualified right? 

Gen. Greene. Section 5 of the Burton law reads this way : 

The provisions of this act shall remain In force for three years from and 
nfter date of its passage, at the expiration of which time all permits granted 
hereunder by the Secretary of War shall terminate, unless sooner revoked, 
and the Secretary of War is hereby authorized to revoke any or all permits 
granted by him by authority of this act, and nothing herein contained shall 
be held to confirm, establish, or confer any rights heretofore claimed or exer- 
cised in the diversian of water or transmission of power. 

And I apologize for breaking in again. 

Mr. Fleming. The reason for the passing of the Burton Act has 
already been presented to this committee. It was a temporary 
measure. The duties it was to perform have been performed and 
it should expire. We on our side of the river had reason to believe 
that the treaty would be the supreme law of the land^ and we can 
not appreciate why Congress should try to restrict us m the use of 
our 36,000 feet. 

The Chaibman. I am in favor of the people of New York buying 
power wherever they can buy it the cheapest. 

Mr. Fleming. How would you like us to say: "You can't have 
this. We will impose a duty on every horsepower that goes out of 
Ontario"! That would not be just. That is like the Burton Act. 

Mr. Bbown. Mr. Fleming, is it not true, from an engineer's and 
a lawyer's standpoint, that the final permanent use of this power, 
authorized to be created upon the Canadian side, is to be enjoyed by 
that countrv who first preempted it, and if America does not get the 
use of it Canada will, and the final use will be where it was pre- 
empted ? 

Mr. FiJEMiNG. Yes, sir. 

Mr. Brown. Then the question in this case on the Canadian side 
depends upon whether the embargo is raised ? 

The Chairman. Mr. Brown has asked you a question and he de- 
sires an answer. 

Mr. Smith of New York. I wanted to ask you what kind of a 
regulation there is in Canada outside of the regulation placed on the 
power sold by the Provincial Government itseli? 
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Mr. FusMiNO. There is none. Nothing but a commercial compe- 
tition^ and of course the competition is giving place to the hydro- 
electnc power, which is so cheap. 

Mr. UooPBR. Do you think that if these restrictions were removed 
it would be advantageous for the United States ? 

Mr, Fleming. Yes, sir. 

Mr. Cooper. Well, whv, as a Canadian, should you desire the 
United States to get thatf You are having an eye on Windsor? 

Mr. Fleming. Yes, sir; I am interested m Windsor getting cheap 
power. It cheapens the rate of power all along the line from Liondon 
to Windsor, and that is where we get a large benefit. 

The Chairman. In other words, you are in favor of Detroit get- 
ting this power, incidentally because Detroit is going to help you 
get this power for Windsor ? 

Mr. Fleming. Ye s, s ir. 

Mr. Richard B. Watrous. I am the secretary of the American 
Civic Association. I sympathize witti the difficulties of Detroit 
that wants some cheap light. If the obstacle which stands in your 
way is removed, arenx you satisfied that you get that 26,000 horse- 
power ? 

Mr. Fleming. Yes, sir; that is all I am asking for, but that is 
outside of the question of policy that I have discussed here, whether 
you should come in and restrict importation into the United States. 

The Chairman. Now, is there any gentleman from Buffalo or 
Niagara Falls or the State of New York who desires to be heard 
briefly, and who wants to leave to-night? Mr. Bowen, how long 
do you think it will take to conclude your argument? 

Mr. BowBN. I wish to speak of one thing. 

The Chairman. Major, do you desire to say anything in regard 
to the statement made by the gentleman from Canada? 

Maj. W. B. Ladue. Just a tew words. 

STATEMENT OF MAJ. W. B. LADUE. 

Maj. Ladue. I am in the Corps of Engineers, from the office of the 
Chief of Engineers. There is very little that I would care to say on 
this subject unless I am asked for more information. 

The request for this permit has been made to the Secretary of 
War, but, so far as I know, it has not been coupled with any request 
Aat the permit of the Electrical Development Co. be revoked or 
modified m anyway. I say this because that has been touched upon 
in the argument. So far as I know the question of the revocation 
or modification of that permit, or taking away water and giving it 
to somebody else, has not been raised. I don't know what the Secre- 
tary would do on that subject. 

Mr. Leqare. You do know that his attention has not been called 
to the fact? 

Maj. Ladue. So far as I know there has been no complaint made 
to him that they are not using their permit. Now, there is a provi- 
sion in the Burton law which gives the Secretary ;of War the right 
to grant additional permits over and above 160,000 horsepower, and 
this Detroit company has been informed of this provision, and of 
the conditions under which additional permits can be granted. They 
have submitted certain statements which are now under consideration 
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by the Secretary of War ; so this Detroit company is not -altogether 
cut out of getting a permit because of the fact that there is an 
existing i)ennit. 1 don*t come here with any instructions touching 
this permit, because nobody in our office knew the matter was going 
to be brought up. 

The Chairmax. The Secretary, in granting these permits, did not 
charge anything for them ? They were given gratis f 

Maj. Ladub. les, sir; free. 

The Chairman. If the Secretary of War should grant the permit 
for the additional 4,400 feet he would give it gratis f 

Maj. Ladue. Yes, sir; I presume so. 

The Chairman. But the State of New York would charge for it? 

Maj. Ladue. That I don't know. 

The Chairman. But the State of New York does charge for per- 
mits, doesn't it? They bring in a revenue to the State? 

Maj. Ladub. I donx know. sir. 

The Chairman. I would like to have you state the position of the > 
War Department, so that we will know whether to give the power to 
the State or continue to lodge it in the hands of the Secretary of 
War. 

Mr. Garner. It ought to be stated that under the Burton law the 
Secretary of War would not have any right to cha^e for the permit 
But if Congress should lodge this power in the Secretary of War, 
and Congress did not require any payment for it, he would not be 
allowed to charge for the permit. Whereas if he was allowed a fee, 
then the Secretary of War could charge that fee. 

Now, I remember about the permit question. We had a special 
session last summer when the matter of the extension of the Burton 
Act was before this committee, but on account of the time limit and 
the unknown merits of the case, we decided to report a bill extending 
it until March 1. At that time this identical question of power be- 
ing furnished to Detroit wa43 before this committee and some state- 
ments made about it. That is my recollection. 

The Chairman. That is right. 

Mr. Garner. I was somewhat surprised to learn that the Secretary 
of War's attention had not been called to the fact that this company 
was only using a small portion of its permit, and another company 
clamoringfor an opportunity to enter the United States with this 
power. When you made the statement to-day that his attention had 
not been called to it and that the matter had not been touched upon 
it was a surprise to me. 

Maj. Ladue. What I intended to say, Mr. Gamer, was that, so far 
as our office knows, it has not been attacked. That is, no papers have 
come to us; but what has happened in the Secretary's office I don't 
know. There is one other matter I would like to conunent on at the 
same time 

The Chairman. A little later. Major. 

APTER RECESS. 

The committee reassembled at 2 o'clock p. m. 

The Chairman. The committee will hear from Mr. Monahan. 
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STATEHENT OF GEOBOE F. MONAHAN, OF DETSOIT, KICH. 

The Chairman. Will you be good enough to give the reporter 
your full name? 

Mr. MoNAHAN. George F. Monahan, Detroit, Mich., representing 
the Electrical Distributing Co., and tne Federal Electric Light & 
Power Co. 

I might say, by way of prelude, that the Federal Electric Light & 
Power Co. and the Electrical Distributing Co. are practically, for all 
practical purposes^ identical corporations. In other words, the Elec- 
trical Distributing Co. is a company organized under the laws of the 
Dominion of Canada, with a permit from the Canadian Grovernment 
to export power from the Canadian side to the Detroit side of the 
river. The Federal Electric Light & Power Co. is a conapany organ- 
ized under the laws of the State of Michigan. It is, in a sense, a 
subsidiary company, organized for the purpose of fulfilling that part 
of the law which, as we interpreted it, required the formation of a 
company on this side of the river in order that there might be a per- 
mit jgranted bv the Secretary of War to a pompany upon this side to 
receive as well as a company on the other side to transmit. 

We are asking that the situation as presently extant be so arranged 
as to permit the transmission of power from Niagara Falls to the 
city or Detroit. Perhaps it might not be amiss for me to give to the 
committee a brief resume of the 'facts leading up to our attempt to 
secure Canadian power for the city of Detroit. I assume that the 
committee is more or less familiar with the situation upon theCana- 
dian side relative to the distribution of power. I need not enter into 
the activities upon the part of the Civic Federation, so-called, back 
in 1905 directed toward the preservation of Niagara Falls. Power 
companies had already at that date been established, and subsequent 
to their establishment the Canadian Government, possibly realizing 
the possibilities of the situation from the standpoint of their own 
citizenship, determined to embark in the enterprise of supplying to 
the Canadian people power at a cheap rate. As a result of tlieir 
activities the so-called hydroelectric commission was formed, consist- 
ing of two members of the cabinet and one member of parliament, 
which commisision has been continually in existence up to the present 
time. That commission contracted with the Ontario Power Co. for 
delivery to the commission — which represented the Dominion of 
Canada or rater the Province of Ontario and in a sense the Dominion, 
as I understand it — certain of the power which the Ontario Power 
Co. was then developinjj. Contracts were made for the delivery to 
the hydroelectric commission by this company of one-half of the 
amount of power that was then being generated. 

The manner in which the hydroelectric commission operates, briefly, 
is this: It procures estimates as to the cost of building transmission 
lines from the Falls to a particular municipality which desires to 
have the power extended to that municipality from the Falls. The 
municipality itself votes upon the proposition as to whether or not 
it desires Niagara Falls power. Estimates are had as to what the 
cost will be. The actual cost to the Government of the transmission 
is based upon the municipality in the way of a charge, and the mu- 
nicipality itself has, as its particular business, to establish trans- 
mission lines through the municipality itself, and transforming sta- 
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tions. The power is given to the city at cost. As a result of these 
activities many of the cities in Canada were supplied and are at 
present being supplied with Niagara power. The reduction in cost, 
according to statistics, with which I have somewhat familiarized my- 
self, is varied, according to the distance of the citv itself from Niag- 
ara Fall& I am crediWy informed that in one of the municipalities 
the reduction amounted to over 60 per cent. Detroit parties oecame 
interested about two years ago for the purpose of securing from the 
Dominion Government authority to export and for the purpose of 
procuring a contract with the hydroelectric commission lor the 
delivery of power in the city of Detroit. 

Mr. Cooper. By reduction, do yon mean as compared with the 
power generated by the use of coal? 

Mr. MoNAHAN. 1 do ; yes, sir. The contract was finally entered into, 
but after very energetic work displayed upon the part of the citizens oi 
the city of D"etroit who were especially interested. As an indication of 
the probability of this idea becoming reflected in reduced cost of 
electricity to the citizenship of Detroit, the company then operating 
in the city of Detroit usea every means within its power and com- 
mand, both in the municipality of Windsor, in the Ontario Govern- 
ment, and in the Dominion Government itself, to prevent any contract 
being made, or any export permits being grantea for the purpose of 
bringing that power from the Dominion of Canada into the city of 
Detroit. However, the hvdroelectric power commission finally en- 
tered into a contract witn our people whereby we were to receive 
power from them as soon as we could complete the formalities on this 
side of the river. That contract is now signed and has been in exist- 
ence for some period of time, awaiting its completion until the diffi- 
culties involved in the Burton bill had been obviated. 

Mr. Foster. Are you getting electricity yet ? 

Mr. MoNAHAN. No, sir. 

One of the provisions of that contract, and upon which by contract 
we have already obligated ourselves, is that we shall deposit a half 
million dollars as a guarantee with the hydroelectric commission,- and 
the amount of $250,000, the fii-st amount required under the contract, 
was deposited. It was deposited on faith of the treaty. The treaty 
relations which have been in existence between this Government and 
the Dominion of Canada, ratified, I believe, in 1910, and further 
brou^t into effective existence by the appointment of a commission 
upon both sides of the river within the past year. Relying upon the 
treaty and believing that the treaty was, as we still believe it to be, 
the supreme law of the land, this contract was entered into and 
moneys deposited. 

Now, we ask at the present time that the limitations contained in 
the Burton Act with reference to restricting the importation of power 
into the United States from Canada be removed. We are relying in 
that request not only upon the fact of the treaty itself, which should 
be the supreme law of the land, but upon the further fact, as has, 
I think, been satisfactorily demonstrated to the committee, that the 
transmission of power from the Dominion of Canada into the United 
States is not gomg to interfere with navigation and is not going to 
interfere with the beauty of Niagara Falls. We are not concerned, 
I may say, at this time m the least with the question of whether or 
not on the American side the present restrictions of the Burton Act 
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should be lifted. In other words, it makes no difference to us whether 
the amount at present allowed — 16,600 cubic feet per second — on the 
American side is restored to 20,000 cubic feet per second, as named 
in the treaty, or not, because our power is to come from the Canadian 
side. 

Let me insist, however, that not only in its spirit is the treaty 
broken by the restricting of importation from Canada into tJie United 
States, but it appears to me to be a fact that we are doin^ something 
which is restrictive upon the best interests of the people or the United 
States who have an opportunity to get this power cheaper. We have 
tentatively placed ourselves upon record in the city of Detroit by 
papers filed with the common council of that city, guaranteeing at 
the very outset of the importation of this power the reduction or the 
present prevailing rate, which is fixed by ordinance, by 20 per cent. 

Mr. DiFENDERFBR. What is that agreement you have entered into 
for a rate? 

Mr. MoNAHAN. The records themselves of the city of Detroit fix 
the rate at which power may be sold in the municipality by the cor- 
porations which are doing business. 

Mr. DiFENDERFER. The price per horsepower f 

Mr. MoNAHAN. The price per horsepower, according to my recollec- 
tion, is $88 per horsepower for power purposes and $113 per horse- 
power for lighting. That is what commonly goes into the hands of 
the companies. Now, as to the absolute accuracy of the figures that 
I give on that subject, I am not prepared to speak, but it is approxi- 
mately that. At all events our contract is that whatever rate is estab- 
lished in the city of Detroit at the present time, according to the 
records of the city of Detroit for the sale of power by the corporation 
now doing business in the city of Detroit, our figure is to tie 20 per 
cent less than that. Is that aefinite? 

Mr. DiFENDERFER. YcS. 

Mr. Cooper. If that contract is accepted would the city ever have 
an opportunity to lower the rate ? 

Mr.. MoNAHAN. Yes, sir ; not only that, but it has put those words 
into our tentative arrangement upon which we proposed to be bound, 
that the municipality at any time desiring to obtain the rights of dis- 
tribution belonging to the resident company, which I represent here^ 
may purchase whatever rights that company has at a figure to be 
fixed by arbitration, and establish municipal ownership. So that we 
are to an extent unaer the control of the city itself, and we are per- 
fecth' willing to be. The point I desire to insist upon is that by 
restricting the importation of this power into the United States an 
injustice is done to the citizens of the United States who have an 
opportunity to get this power, and the injustice is done, furthermore, 
without any right reason for it, because different experts have stated 
here that the importation of this power into the United States is not 
goin^ to interfere either with navigation or with the natural beauty 
of Niagara Falls. 

Furmer than that Congress, of course, as we all know, has stbso- 
lutely no jurisdiction over what the Canadians will do with the 
36,000 cubic feet per second. They can use all or none of it and we 
have no authority to say nay. The development of the matter during 
the past year in the Dominion Government itself has been such as to 
indicate very clearly, as has already been stated by Gen. Bixby before 
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this committee, that within a period of three or four years the Cana- 
dian Government, or rather on the Canadian side, every particle of 
power which is available under the treaty will be used by Canada. 
Now, it appears to me to be an elementary proposition that if some 
of the people of the United States have a chance to be benefited by 
this power at this time, they should be allowed to receive that benefit 
instead of the benefit going to the Canadians themselves. They 
have more than we have by way of right to take from the falls for 
the purpose of generating power, and this is the onl^ way we have 
an opportunity to get some of what some might consider to be what 
the United States might be justified in receiving by reason of llic 
fact of their connection with the falls themselves. 

Mr. Sharp. Assuming that this restriction is removed, is it your 
understanding that you will then be able to get power from the Cana- 
dian side without increasing the limitation at present fixed upon 
their rights? 

Mr. MoNAHAK. The question is not very clear to me. 

Mr. Sharp. Suppose that the amount of power now taken by the 
Canadian Power Co. remains where it is, but the restriction as to im- 
porting that power over here is removed, do I understand that the 
city of Detroit could still get power without increasing the amount 
that the Canadians now get ? That is, is there any left for them to 
receive? 

Mr. MONAHAN. Xow? 

Mr. Sharp. Yes. sir. 

Mr. Monahan. Under present conditions? 

Mr. Sharp. Yes, sir ; with the restriction off of importation. 

Mr. Monahan. Not as fixed in the Burton bill, according to my 
understanding of the situation. 

Mr. Sharp. Then your contention would be that what you ask is 
not only that the restriction be removed but also the full limitation 
allowed under the treaty ? 

Mr. Monahan. Exactly, so far as importation is concerned. In 
other words, I so this far 

Mr. Foster. You do not understand 

Mr. Monahan. Perhaps I do not; but I answer according to my 
own light. 

Mr. Foster. He wants to know if jrou ask for anything more than 
the removal of the embargo upon the importation of electricity ? 

Mr. Monahan. That is what we ask. 

Mr. Foster. And he wants to Iniow, if the embargo is removed 
and no further authority is ^ven to Canada to take power from the 
falls, whether Canada would still have some excess electricity still to 
sell to you ? 

Mr. Monahan. Oh. imquestionably. 

Mr. Foster. That is your question ? 

Mr. Sharp. Yes, sir. 

Mr. Monahan. Unquestionably ; there is no doubt about that what- 
ever. In fact, Canada has not used anywhere near the full capacity 
of its limit under the treaty at the present time. 

Mr. Foster. Mr. Chairman, for Mr. Sharp's benefit I would like 
to ask one question. The amount that Canada can take at the Falls 
is limited by the treaty agreement, just as the amount we can take? 

2880CS~12 ^10 
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Mr. MoNAHAX. Exactly. There is no doubt about that whatever 
Now, then, the fact that we can supply our citizenship in the cit\ 
of Detroit with power at a less jRgure than is now fixed, supplies t( 
my mind an irrefutable argument, in view of the statements witl 
regard to not destroying the Falls, and the further statement of oui 
not being able to draw on the Canadians' 36,000 cubic feet per second 
why the embargo should be removed and we be permitted to proccei 
along the lines of our contracts. 

Some suggestion has been made with reference to the impractica 
bility of bringing power that distance. I would not for a singli 
moment offer my individual opinion in opposition to the opinion? 
given by experts upon this subject, because I do not pretend to bo ar 
expert upon electricity or electrical power or its transmission, but 
the furthest that anyone has gone thus far in that connection is tc 
say that it is a possibility but not a probability. On that score our 
own experts, whose decision upon the subject t voice, have declared 
that it is entirely possible and entirely feasible; and the best demon- 
stration of the fact that it is not only possible but feasible is that the 
Canadian Government is ready now to build its transmission lineri 
from London, Ontario, to Windsor, Canada, for the purpose of sup- 

glyinff Windsor with light; and if the Canadian government and th(^ 
Canadian electrical experts conversant with this situation are willing 
to do that, then I think we can fairly well take a chance on it. 
Furthermore, we are willing to take our stand upon the decision of 
Qur experts coupled with the Canadian experts, and if it fails the only 
persons to lose are ourselves. 

Mr. Sharp. To whom would you distribute this power: to what 
class of purchavSers or customers? 

Mr. Moxaiian. To all classes. 

Mr. Sharp. Consisting largely of manufacturers? 

Mr. MoNAHAX. Oh, we should distribute to manufacturers and 
customers generally in the city of Detroit, for lighting purposes in 
residences and homes as well as to manufacturing institutions. 

Mr. Sharp. Would it go to the city itself for lighting? 

Mr. Monahan. The city has at the present time a municipal light- 
ing plant with which it does its own lighting, but it is entirely witliin 
the possibility of things that the city might want to take our light at 
the reduced cost at which we could deliver it within the confines of the 
city of Detroit. 

Mr. Sharp. There is a separate companv organized, I suppo^^. 
under the Michigan laws, at least in Detroit, to handle this power- 
that you get from the Canadian side in the event this goes through? 

Mr. MoNAHAX. Yes, sir; the Federal Electric Light & Power Co. 

This, gentlemen, is very briefly an outline of the situation that I 
desire to suggest and present to your committee. I had in mind to 
discuss the matter rather more extensively than I have presented it, 
but I find upon listening to the subject made by Gen. Bixby and by 
Gen. Green and others that many of the features that I thought might 
be necessary to be covered for the purpose of clearness have already 
been fully developed and conclusively covered by them. I will there- 
fore say in conclusion, insisting upon the fact that the treaty should 
be the law of the land and insisting further upon the fact that we 
are only asking to be allowed to take this power while we have a 
chance to get it, while in three or four or five years that chance may 



FRESEBVATIOK OF NIAGAKA FALLS. 141 

have passed and our people have been deprived of the chance to use 
the power from the Canadian side. In view of those circumstances, 
it would be, in our opinion, incumbent upon the committee to advise 
that the restrictions upon the importation of power at this time be 
removed. If there are any further questions, I shall be glad to 
answer them. 

Mr. Shabp. How long is this contract for? 

ilr. MoxAHAN. "We have the contract during the term of the exist- 
ence of the Ontario Power Co. — approximately 30 years. 

Mr. Cooper. If this power goes to Detroit, of course it will go to 
Windsor, Canada, also? 

Mr. MoNAHAN. Yes. 

iff. CooPEB. And when the power reaches that city the munici- 
pality of Windsor will distribute it? 

Mr. MoNAHAN. No, sir ; it will distribute it to its own people, but 
it will not distribute it to us. 

Mr. Cooper. That is what I mean, I understand that, but the 
municipality of Windsor and not a corporation formed for the pur- 
pose of distributing •electricity will distribute this p6wer to con- 
sumers in that city of 'Windsor? 

Mr. MoNAHAN. Yes, sir. 

Mr. Cooper. And at cost ? 

Mr. MoNAHAN. Yes, sir. 

Mr. Cooper. With no profit? 

Mr. MoNAHAN. Yes, sir. 

ifr. Cooper. And therefore at a less cost than it will be distributed 
to consumers in Detroit ? 

Mr. MoNAHAN. Yes, sir. 

Mr. Cooper. So no effort will be made in the city of Detroit to have 
the municipal council enter into a contract by which it could directly 
secure this power? 

Mr. MoNAHAN. I have no knowledge of any such effort made by 
the council of the city of Detroit. In fact, I can definitely state that 
no effort has been made by the municipal authorities themselves. 

Mr. Cooper. If you do secure the contract with the Ontario people, 
you could not get it anyway? 

Mr. MoNAHAN. That is true, but at the same time we do not pre- 
clude the city from doing-it if they see fit to do it. We saw the situa- 
tion and took advantage of it. If the municipality had seen fit to do 
it, I do not suppose the citizens would have made any effort in that 
regard. 

Mr. Cooper. It is only recently, Mr. Monahan, isn't it, that the 
generation, the insulation, and the carrying of the electric current for 
so long a distance as 220 miles has been considered feasible practically 
and profitably ? 

Mr. MoNAHAN. I think that what you state is in a sense true. 

Mr. Cooper. So the city could not be justly charged with laches 
because it did not get hold of this as quickly as you did? I do not 
mean, of course, that you were not perfectly justified in what you 
did. 

Mr. MoNAHAN. Certainly; I did not intend to charge neglect on 
the part of the authorities of the municipality of Detroit at all. 

ytr. Harrison. Have you given any study to the legal proposition 
as to whether or not we have legal jurisdiction over the transmission 
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of power from Canada into the United States, or whether or not that 
is a matter coming within the jurisdiction of the States? 

Mr. MoNAHAN. I have given the^ subject some study and I tliink 
that, in so far as the importation of current from the Dominion of 
Canada into the United States would constitute an interference with 
navigation, possibly under that construction the United States might 
have some jurisdiction. 

Mr. Habbison. Over the regulation of rates that would be charged 
by power companies? 

Mr. MoNAHAK. I doubt that very seriously. I would say in 
further answer to the question, a certain bill has been presented by 
C6n^ressman Smith, covering this subject and maintaining that we 
shomd be obliged, on the American side, both at Buffalo and at the 
city of Detroit, to sell our power at the same price that it is sold for 
in Canada. I do not intend to waste much time before the committee 
on any such proposition*, but merely advert to it. The Canadian 
Government builas its own transmission lines, it sells to its own 
people at cost. We can not, by any possibility, cwnpete with any 
such proposition as that announced in that biU. We would have to 
sell for more than it sold for in Canada in any event, because we are 
farther distant than Canada^ and in the second place, we have got to 
pay to the Dominion commission at the city oi Detroit, for power, 
10 per cent more than the city of Windsor pays for it. So it is 
absolutely impossible that that can be done; and furthermore, as a 
matter of argument, I would say that the fact that we can not 
possibly do it is no argument against our doing the best we can and 
getting it at a very simstantial reduction anyhow, over the price we 
are forced at the present time to pay companies which generate 
electricity from some power other than water power. 

Mr. DiFENDCBFEB. Mr. Monahan, you have presented this case, in 
my judgment, very clearly, and that has prompted me to ask this 
question: Whether, in your judgment, it would be feasible to have 
mis matter in charge of the Interstate Commerce Commission, and 
charge the Interstate Commerce Commission with the distribution 
and regulation of this electricitj^. 

Mr. Monahan. The question is a new one to me as to whether or 
not it would involve further enabling legislation in order to put 
the matter at all under the jurisdiction of the Interstate Commerce 
Commission is a question that I would not care, at the present time, 
to offer any opinion upon which would be of any substantial value 
to this committee; but I do say this: That so far as we are con- 
cerned, from a more practical standpoint, if this committee, after 
full deliberation of the subject, comes to the conclusion that it has 
such jurisdiction over the importation of power to the United States 
from Canada, we are perfectly willing to be placed under any rea- 
sonable regulation in that regard, which, in the judgment of this 
committee, is requisite and desirable in order to preserve the rights 
of the citizenship of our town. 

Mr. DiFENDEBFEB. The reason I asked that question is this: I ani 
a representative of Pennsylvania. A certain portion of our State 
is quite close to where this power is transmitted. New York has 
its commission; Pennsylvania has none; Ohio has no commission, 
nor has Michigan, as I understand it. 

Mr. Monahan. Michigan has a commission. 
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Mr. Shabp. Would you claim, Mr. Monahan, later on, after you 
had this contract, that it was a question of vested rights, and that 
therefore Congress had no power to intervene, as the riparian holders 
now claim ; that it is a vested right that we can not interfere with ? 

Mr. MoiYAHAN. I can not answer for the future in that regard. 

Mr. Sharp. What would be the temptation? 

Mr. MoxAHAN. I think the temptation would be very ^at. 

Mr. Cooper. Your present opinion is that you would vield to it ? 

Mr. MoxAHAK. If you are asking me for mv individual opinion, and 
what I would do, I think I would yield to tKat temptation ; yes, sir ; 
but I can not tell whether or not the company itself would feel more 
generous. 

Mr. Dlfenderfer. It would be weU enough to safeguard it from 
the beginning? 

Mr. MoiYAHAN. On the part of the Government ? * 

Mr. DiFEKDERFER. Ycs, sir. 

Mr. MoKAHAK. I think that would be judicious; yes, sir. 

Mr. DiFENDERFER. You are very frank in your statements. 

Mr. Monahan. If I should say anything else, I know the commit- 
tee would know I was not representing the facts. If there is not 
anythiM further, gentlemen, 1 thank you for your time. 

The CHAIRMAN. We will now hear from Mr. Scovell. You can 
proceed, Mr. Scovell. 

STATEMEirT OF J. BOABDKAN SCOYSLL, OF BUFFALO, H. T. 

The Chahihan. Whom do you represent, Mr. Scovell ? 
Mr. SoovELL. Simplv myseli, as a citizen of the State of New York 
and a resident of the Niagara frontier. 

Mr. Cdrley. Do you represent any of the companies that are oper- 
ating in that vicinity? 

Mr. ScovEix. I do not. For nearly six years the Rooseveltian Re- 
publican policy of standpat has applied to the Niagara power situa- 
tion in the Burton legislation, ana therefore I come before you to- 
day with the immense relief that we have a committee with a chair- 
man and majority in favor of a policy by reason of their political 
views, which coincides with that of the J^tate of New York, or the 
officials of the State of New York who are pledged to see the utmost 
made available at the earliest possible time of our natural resources. 
I feel that it is necessary for me to review somewhat the history of 
the position of the State of New York, in the past, now, and what 
it should be, with relation to the Niagara Falls park, both from the 
standpoint of scenic beauty and of Niagara Falls power development, 
5ind these things necessarily touch upon what has been done on the 
Canadian side. As long ago as 1884 I remember with great pleasure 
having attended the opening of the New York State Park, purchased 
at frreat expense by the State of New York, and placed under the 
control of a comniission in order that the public — ^not merely the 
public of New York State, but of the entire United States and of 
the whole world — ^might have access to the beauties of Niagara free 
of cost. They removed all things which could be consiaered an 
eyesore in the district included by the park. Mills, which formerly 
stood on Bath Island, now called Green Island, after Conunissioner 
Green, and anything within the territory which tended to affect or 
injure the scenic beauty were removed. This park extends up 
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Niagara River to what is called Port Bay, or the entrance to the 
canal of the Hydraulic Power Co. It extends out into the Niagara 
Eiver to the international boundary line. It extends down, follow- 
ing the international boundary line, to the properties at the outlet 
of the Hydraulic Power Co.'s canal. New York State itself being the 
riparian owner, as I understand, between the intake and the outlet 
of the Hj^draulic Power Co.'s canal. 

If you will take the time to glance at a little circular which Gen. 
Green has furnished to each member of your committee, on the first 
page you will see a picture of Niagara Falls. If you have this before 
you it will enable you to understand the topography somewhat bet- 
ter than you otherwise would, the important 'factor being that the 
State park, which includes the islands which separate the American 
channel from the Horseshoe channel — the line of breakers comes 
below the head of Goat Island, and the State park extends above 
the line of breakers approximately half a mile. On the Canadian 
side you will see, near the crease in the center, one power plant at 
the right hand and another at the left. The one at the right is the 
Canadian and Niagara Falls Power Co.'s plant; the one at the left 
is the Electrical Development Co.'s plant, both up there below the 
line of breakers. It is apparent that it is a physical impossibility 
for the water taken by those two companies in anywise to affect the 
flow of water over the American Fall. The State of New York in 
creating the New York State Reservation of Niagara specifically pro- 
vided in the act that no water should be diverted inside the park 
limits for power purposes, and so it came about that no water is 
now diverted by the companies taking power, nor have any rights 
been given under other ciiaiiers to other companies to take water 
from Niagara River above the Falls, except at points above the New 
York State reservation. 

The Chairman. How many acres are thei*e in the Niagara Park? 

Mr. ScovELL. 1 could not estimate it. I should say that up the 
river it varies from a width of 300 feet to perhaps 600 feet, lower 
down, including the bed of the stream and the islands in the stream 
to the international boundary line. 

The result has been, however, that on the American side the power 
companies taking water for power purposes take it from what is 
known, as you will find in the report here, as the Grass Island Pool. 
Consequently they divert from a point suflSciently far up the river 
and from the two channels in proportion to the relative flow from 
cither. In the report of the engineers, which is before you, you are 
informed that there are practically 10,000 cubic feet per second going 
over the American Falls, and the balance of 205,000 cubic feet per 
second is going over the Horseshoe Falls. 

Mr. Sharp. How much over the American Falls, did you say? 

Mr. ScovELL. Ten thousand cubic feet per second. 

Three years after we opened our park on the American side the 
Ontario government, in celebration of Her Majesty's Jubilee, created 
on the Canadian side a park system, opened it to the public, and gave 
to a commission appointed by it supreme power over that park. I 
was employed as counsel in the case of the Queen v, Colt, in which 
were developed the rights of the park commission with respect to 
the whirlpool and the rights of the Dominion Government of Canada, 
as compared with those of the Ontario government, to control the 
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bank of Niagara and the waters, it beinc determined in those pro- 
ceedings that they lay in the Province of Ontario. After the crea- 
tion of these State parks — the State park on the American and the 
Provincial park on the Canadian side — there arose an agitation for 
the harnessing of Niagara^ and the State of New York granted in 
the neighborhood of 12 different charters to take water from Niagara, 
ill of which have been repealed with the exception of 3 — 1, the 
Hydraulic Power Co.'s rights are not by charter from the State, they 
being an organization under the stock corporation law, whose rights 
as riparian owners have been given by legislative act rather than by 
charter rights from the State. The first of these charters was granted 
to citizens of the city of Niagara Falls in the year 1886. And the 
company was known as the Niagara River Hydraulic Power, Tunnel, 
& Sewer Co., and by several acts mandatory of that we now have 
under that original act the Niagara Falls Power Co., the pioneer 
company in the development of electric power from Niagara waters, 
the Hydraulic Power Co. having been there for many years and 
having diverted water from Niagara River, not for the purpose of 
generating power or for the production of hydraulic power, their 
rights to the production of electric power having followed those of 
the Niagara Falls Power Co. 

In the year 1891 certain residents of the village of Lewiston 
acquired a charter known as the Niagara County Irrigation & Water 
Supply Co. for the purpose of bringing water by a public waterway 
from the upper river to the lower river in order to supply pure water 
to villages and in order to generate power. In 1894, three years 
later, residents of the city of Lockport applied to the legislature and 
acquired a charter to take water from Niagara River, via Lockport 
to Lake Ontario, and that charter is still unrepealed, but they did 
not comply with the requirements with respect to canal construction 
and that charter is now the Niagara, Lockport & Ontario Power Co., 
which distributes for the Ontario Power Co. of Canada through 
western New York and which Gen. Green represents before you as 
its president. 

It was the policy of the State at that time to grant the rights for 
the production of power because of the agitation for the harnessing 
if Niagara. This was accomplished, as I said, by the Niagara Falls 
Power Co., the initial installation being something like 15,000 horse- 
power, their charter rights bein^r for 200,000 horsepower, 100,000 by 
a timnelj and a like amount, if they subsequently so decided, by 
another tunnel. 

Later still, in 1896, the hydraulic company obtained from the State 
of Xew York, by a vote, two-thirds being present and voting, con- 
firmation of its right to take water. All of the other charters, 
granted to all of the other companies, had been granted, three-fifths 
being present. In 1895 I was retained bv the Niagara Irrigation & 
Water Supply Co., and for 11 years was its attorney. I wish to cor- 
rect Mr. Bowen's assertion of vesterdav that I am its attornev ; I was 
its attorney. Since the 1st of July, after the passage of the Burton 
bill — 9th of June, lOOC — I have not represented that company, but 
for 11^ years I did repre^sent it, and thereby became familiar with 
the conditions at Niagara. My home being at Lewiston, on the 
^mgara, and my law practice in Buffalo, I have become familiar and 
kept so as to the conditions surrounding the development. Prior to 
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the enactment of the Burton bill, except for the restriction of 200,000 
horsepower for the Niagara Falls Power Co. and except for the re- 
striction of the size of the canal for the hydraulic company, which 
made it possible for them to take 95,000 cubic feet, there was no re- 
striction, both the Lockport and the Lewiston companies having no 
restriction placed upon the amount they miffht take. When the 
agitation came for the preservation of the Falls all the outstanding 
charters except those mentioned were canceled by act of the legisla- 
ture. Negotiations for the construction of the canal from the upper 
to the lower river had been completed to the extent of the under- 
writing of the securities in March, 1906, and about $325,000 had been 
expended at that time. The passage of the Burton bill held up, and 
is still holding up, any possible development under that charter. 
You will find the hearing Ibefore the Rivers and Harbors Committee 
on the Burton bill in 1906, pages 15 to 45, the position of that com- 
mittee at that time. 

When the Burton bill was passed it recited its purposes as they 
have been brought before you at this session and the several condi- 
tions as to the navigation of the river; its effect on the Great Lakes; 
its effect upon the boundary and upon the scenic beauty have all been 
fully reported upon to you in the report of the War Department, as 
was required by the terms of the act itself. But there are certain 
things m connection with that act which I feel it is important to 
call to your attention, and one of the first is this : That in the ^rant of 
the right to take 15,600 cubic feet of water from Nia^ra River for' 
power purposes to the companies then actually producing power, that 
was conditioned in two different ways. The first was, "tint j)ermits 
for diversion shall be issued only to corporations as aforesaid and 
onljr to amounts now actually in use or contracted to be used in fac- 
tories the buildings for which are now in process of construction." 
That restriction made it impossible, until there should be a change in 
the Burton law, for the use in the United States of any more power 
generated on the American side than was then either actually pro- 
auced or under contract. So that from that time until now, if that 
was truly carried out at that time, there would have been no oppor- 
tunity for an industry to come to Niagara to purchase Niagara 1 alls 
power as a new proposition. It was only power that was previously 
contracted for which could be generated. They went on with their 
power development for the purpose of completing it and fulfilling 
the contracts previously made. We have, therefore, been limited to 
the importation of power from the Canadian side under the permits 
granted by the Secretary of War up to 160,000 horsepower for the 
development of new industries. 

There is another factor, however, of the Burton bill of still greater 
importance, and that was this additional limitation that we heard 
nothing about in all the discussion here : 

No revocable permits shall be issued by the said Secretai^y under the pro- 
visions hereafter set forth for the diversions of additional amounts of water 
from said river or its tributaries until the approximate amount for which per- 
mits may be issued as above, to wit, 16,200 cubic feet per second, sihall for a 
period of not less than six months have been diverted from the waters of said 
river or its tributaries. 

There was no intention at the time of the passage of the Burton bill 
to stop the development of power from Niagara water. An oppor- 
tunity was given to the companies then actually producing power to 
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actually divert 16,600 cubic feet, to have that condition continue for 
a period of six months and then the Secretary, having^ determined 
by his observations whether or not the scenic beauty of iJiagara had 
been damaged, could go further and grant additional permits either 
to those companies or to any other companies which had the richt to 
take water from Niagara Kiver for power purposes under authority 
given to them previously by the State of New York. 

Mr. CooFBR. That seems to me one of the most striking things that 
has been disclosed in this whole discussion and one of the most vitally 
important. Now, let us see if I interpret that correctly. If they did 
not use up to the maximum what they were allowed under that act, 
there was no way for the Secretary of War to issue a permit to 
anvbody else, was there? 
&Ir. ScovELL. There was not 

Mr. CooPEB. And all they had to do to block him was to go not 
quite up to the maximum? 

Mr. Scx>VELL. They have not yet reached the maximum, and nearly 
six vears have elapsed, although at that time the whole output up 
to that maximum must necessarily have been contracted, and they 
have not made other contracts. 

Mr. Ck>OPER. Exactly ; that is- why yesterday I thought that there 
was something the matter with the discussion about the failure to 
issue permits. If they did not use all they were entitled to use under 

that permit, the maximum amount for six months 

Mr. ScovELL. That was on the Canadian side. 
Mr. CooFER. Well, say on this side — and the Secretary of War, 
then, would have no opportunity to see what the effect on the Falls 
was, up to that maximum, would he? 
Mr. ScovELL. No. 

Mr. Cooper. And therefore he could not issue any new permit ? 
Mr. SoovELL. No ; and he has issued no new permits. 
Mr. Cooper. He could not. All they had to do to stop it was to not 
use the amount they were entitled to use. 

Mr. Watrous. Do you think there is a maximum clause that applies 
to the Canadian side? 
Mr. ScovELL. I do not know anything about that ; I could not say. 
Suffice it to say, under the provision of the Burton Act up to such 
time as a treaty should be reached there was no reason why up to that 
time additional grants of power might not have been made. 
Mr. Sharp. How much was that of the maximum amounts? 
Mr. ScovelU. I could not say exactly ; it is in the reports here. It 
is very near. Do you know, Mr. Brown ? 

Mr. Brown. I can not say exactly. We have been using all of our 
water. 

Mr. DiFENDERFER. My recollection is it is 13,800 cubic feet per 
second, and they are permitted to use a total of 15,600. My recollec- 
tion is it is 13,800 at the present time. 

Mr. Brown. May I ask a question? If the maximum in any one 
second were 15,600, we will say, then as a matter of practical opera- 
tion, if a company or combined companies were prohibited from 
using as a maximum in any one second a quantity beyond 15,600, as 
a matter of practical operation could you expect that for a period of 
six months you would nnd an operation that would average anything 
except something less than 15,600 ? 
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Mr. ScovELL. I think the interpretation would be put on that, at 
the rate of — such as you desire to put into the new act. , 

Mr. Bbown. We can arrange the new act all right. But is it not * 
fact that the engineere have construed the present act to be the maxi- 
mum in any one second ? 

Mr. ScovELL. I think that is true, Mr. Brown, but at the same time 
there remains undeveloped water of the hydraulic company under 
the terms of their contract. 

Mr. DiFENDERFER. Tliis difference remains, between 13,800 and 
15,600? 

Mr. ScovELL. That is the difference. There has never come a time 
when they have had 15,600 cubic feet of water diverted for the genera- 
tion of electric power for any period of time sufficient to enable th«* 
provisions of that portion of the act to be applied and their company 
to apply for more power or any other company to apply to the Secre- 
tary of War for power. 

The purpose of the act itself as recited in the fourth paragraph 
was that the President of the United States be requested to open 
negotiations with the Goveniment of Great Britain for the purpose 
of effectually providing for such regulation of the water of Niagara 
River and its tributaries as will preserve the scenic beauty of that 
river, and it was because of that provision in section 4 that the 
company I then represented did not attempt to contest the constitu- 
tionalitv of the Burton Act. It would take longer to contest that 
successfully than it would to negotiate a treaty, and a treaty being 
the supreme law of the land we would be bound by it, and so our 
efforts were directed toward the wording of the treaty, and, as I 
understand, the two companies' efforts which were taking water from 
Niagara River, instead of bein*]^ directed toward the testing of the 
Burton Act, were also directed toward the wording of the treaty, 
there never having been any test of the constitutionality of the Bur- 
ton Act. It was continued from time to time until the present time, 
and it will continue until the 1st of March next. Personally 1 
think the United States Supreme Court's decisions, by reason of the 
wording of the title, would probably result in the upholding of the 
act, although the intention was manifestly without the scope of the 
power of Congi'ess. 

Mr. Sharp. Did these two companies then frame up this treaty ? 

Mr. ScovELL. I am reaching that. The next paragraph, however, 
of the Burton bill must be considered, and that is secticm 5: " The 
provisions of this act shall remain in force for three years from and 
after the date of its passage '' — and that has been extended — ^" at the 
expiration of which time all permits granted hereunder by the Secre- 
tary of War shall terminate unless sooner revoked by the Secretary of 
War, and nothing herein contained shall be held to confirm, or estab- 
lish, any rights heretofore exercised." 

Because of the continuation of that act in that form, the Presi- 
dent of the United States said to me that if Congress should ad- 
journ — this was last spring — without having extended the Burton 
Act he would by Executive order permit the companies now taking 
water to continue to take water pending the action of Congress. So 
you can not allow the Burton bill to die and do nothing. 

The wording of the fifth paragraph of the treaty itself says that 
the United States may authorize and permit the diversion. The 
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United States in authorizing and permitting does so under an act 
of Congress, and until there is congressional action there is no right 
to divert, and the present diversion exists only bv reason of the ex- 
istence of the Burton bill. With the death of tnat all permits are 
revoked that are outstanding. It is therefore necessary that some 
legislation be had between now and the 1st day of March, either au- 
thorizing the continuance of the present conaitions or determining 
on a policy and following that, ana I am here before you to-day, more 
particularly for the purpose of making some suggestions along the 
line of such legislation as your committee should see is passed in 
Congress under the fifth clause of the treaty. 

The Chairman. In that connection, suppose the Burton law had 
not been extended by resolution of Congress what would be the 
consequence! 

Mr. Sco^Tiix. The terms of the treaty specifically provided in sec- 
tion 5, " so long as this treaty shall remain in force, no diversion of 
the waters of the Niagara River above the Falls from the natural 
course of the stream shall be permitted except for the purposes and 
to the extent hereinafter provided." The treaty contained an abso- 
lute prohibition, and after the Burton bill expired, and after the per- 
mits threby ipso facto were revoked, the treaty coming into enect, 
no one had a right to take water from the river pending congres- 
sional action, except as the President stated. 

The Chairman. The Burton law expired last June, did it not? 

Mr. ScovELL. It did. 

The Chairman. And Congress took no action regarding its ex- 
tension until last August? 

Mr. ScovELL. Quite true. 

The Chairman. Had all these permits expired during that time? 

Mr. Sco\t:ll. Except as they were renewed by the continuation of 
the Burton bill. 

Mr. Garner. Let me get your conclusions, if I may. Your posi- 
tion is that if nothing is done until the 1st of March, the permits will 
all be revoked? 

Mr. ScovELL. It is so provided in the Burton Act itself. 

Mr. Garner. That applies to the Canadian as well as the Ameri- 
can permits? 

Mr. ScovELL. Permits to import. 

Mr. Garner. Does that apply to American permits to take water 
from the Niagara River? 

Mr. ScovELL. It does. 

Mr. Garner. Now, you say that in case Congress did not take 
any action and the Burton law expired, the President would issue 
an edict? 

Mr. Sco\^LL. To hold things in statu quo imtil Congress acted. 

Mr. Garner. Has the President that power under our Constitu- 
tion? 

Mr. ScovELL. I do not think so, but I think that is the wise way 
to do it. 

Mr. Garner. If that is true we might just as well adjourn and 
let the President settle the matters to suit his convenience. 

The Chairman. Is it your contention, as a legal proposition, that 
the rights under these permits all expired last June when the Bur- 
ton Act lapsed? 
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Mr. ScovELL. At that time no one wished to contest the question ; 
no one wished to stop the power. There was too much at stake. 

Mr. Green. Th^ feurton law expired on the 29th of June. We 
heard nothing from Washington and we went on with our business 
as usual. On the 21st or 22d of August the Burton bill was revived 
to the 1st of March. A few days after we received from the Secre- 
tary of War, without application, new permits reading exactly like 
the old ones. 

Mr. Cooper. General, that would imply that the department ex- 
tended the law ju st as Mr. Scovell said ; new permits were issued ? 

Mr. Green. When the Burton Jaw was revived. 

Mr. Scovell. There was nothing done, because in that case there 
was no question raised. 

Mr. Cooper. Exactly. 

Mr. Grixn. I simply bring this matter before you as a committe 
to emphasize the importance of definite action on your part rather 
than allow things to go on and let the treaty be the supreme law of 
the land. 

Maj. Ladue. Mr. Chairman, I can add a little to what Mr. Green 
has just said. When the Burton Act expired on June 29 we notified 
the officer in charge of the lake survey to stop his supervision of the 
operations of the power companies under their permits. Up until 
the 29th of June we had hoped that Congress would take some 
action, but no action having been taken we were not entirely clear in 
our own minds as to what we should do next. We proceeded to take 
the question under advisement to consider what should be our next 
step; the Burton Act being apparently dead, and the permits 
granted under its provisions being apparently dead. Before we 
had resolved upon the proper course to take, Mr. Chairman, Con- 
gress unexpectedly reenacted the Burton Act, whereupon we recom- 
mended to the Secretary of War that, the act being restored, the 
{)ermits be immediately reissued under the old terms, to continue as 
ong as the restored or revived Burton Act continued in force; that 
is, until the 1st of March. 

Mr. CoopilR. Major, did you consult, when the Burton Act expired, 
with any legal officer as to the effect that had on the permits f Or 
did you take it for granted that ipso facto they expired also? 

Maj. Ladue. I presume the Secretary of War consulted with the 
Judge Advocate General ; I think he did, sir. Of course, the chief 
of engineers did not take this action upon his own responsibility. 
He recommended it to the Secretary of War. 

Mr. Cooper. And you consulted in your bureau with the Judge 
Advocate General ? 

Maj. Ladue. I think the Secretary of War consulted with him. 

Mr. Cooper. The Secretary of War; and then you were in- 
formed 

Maj. Ladue. That our recommendation was approved. 

Mr. Cooper (continuing). That when the Burton Act expired 
the permits expired also, and so you issued new permits when the 
Burton was revived? 

Maj. Ladue. Thas was, essentially, the action taken. 

Mr. Cooper. You looked upon the law as Mr. Scovell has here 
stated it? 

Maj. Ladue. We understood it so. 
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Mr. SoovELL. During the time that the treaty was under considera- 
tion, at the sug||;estion of the then mayor of Buffalo I came to Wash- 
ing in opposition to the treaty, and I also was in communication 
with the Ontario Oovernment in opposition to the treaty. The at- 
titude of the city of Buffalo at that tmie being one in which they de- 
sired an opportunity to get power at better rates. They were called 
"the electric city," but we are not getting the advantage of being 
the electric city by reason of the fact that the power was sold at 
Niagara Falls ojr the Niagara Falls Power Co., to the Cataract & 
Conduit Co., which transmitted it from Niagara Falls to Buffalo, 
and sold it at Buffalo to the Buffalo General Electric Co., which 
distributed it from the conduits to the city, and there being neces- 
sarily three profits, of course the cost to the consumer in Buffalo 
was somewhat higher than Buffalo has expected. 

The opposition to the treaty was twofold, but the principle was 
that the limitation of 20,000 cubic feet on the American side was too 
smalL How that was reached has been explained to you here by 
reason of the reports of the engineers as to the amounts allowable to 
the full capacity of the plants of the two companies then actually 
producing power. At the hearing a year ago this month I made the 
assertion that the Niagara Falls Power Co. wanted 1,400 cubic feet 
more in order to complete its planned 100,000 horsepower develop- 
ment, and that the Scnoelkopf (?) Co. wanted 3,000 additional feet 
in order to bring it from 6,500 to 9,500, the amount of water which a 
channel the size allowed by the act jpermittin^ it to take power would 
carry ; and that those facts determined why the fact that 4,400 addi- 
tional cubic feet of water was increased on the American side under 
the treaty. That was not admitted at that time, and I was therefore 
surprised and pleased that my guess, if such it was, of a year ago 
was repeated yesterday by my friend Mr. Brown. The additional 
4,400 can be deyeloped in that way between the two existing com- 
panies at Niagara Falls, and a question of riparian rights as l^tween 
them has evidently been reached. The Niagara Falls Power Co. 
develops from 136 to 138 feet of head, obtaining approximately 10 
horsepower per cubic foot. They have installed two wheel pits in 
each of which they have generators for the generation of 5,000 horse- 
power. They have installed 21 of such generators, making a total of 
105,000 horsepower, one generator being held in reserve, as we are 
informed, for the purpose of switching in in case of trouble. The 
plant is considered and is called a 100,000 horsepower plant, but on 
the basis of 10,000 horsepower per cubic foot being produced and the 
limitation contained in the Burton Act to get the full capacity, 
1,400 cubic feet more are necessary. 

Mr. DiFENDERFER. If that 4,400 cubic feet a second were granted, 
would Buffalo receive any benefit in rates? 
Mr. ScovEi.L. From that particular company? 

Mr. DlFENDEFER. YcS. 

Mr. SoovELL. I think not, unless some regulations were passed 
here or at Albany in regard to it. 

Mr. CuRLEY. You say you were engaged by the city of Buffalo? 

Mr. ScovBix. I say 1 was requested to come by the mayor. 

Mr. CuRLEY. And you also communicated with the authorities 
of Ontario ? 

Mr. SoovELL. Yes. 
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Mr. CuRLEY. Can you jjive the committee some comparison of 
prices to consumers at both places — Canada and the United States? 

Mr. ScovELL. Yes ; I will reach that presently. 

You will find from the report of the engineers that the ilv- 
draulic Power Co., which was allotted 6,500 cubic feet of v^ ater 
under the Burton Act, if its canal is used to its full capacity can 
take 9,500, which is 3,000 more than the company now has authoi- 
ity to take, and that 3,000 at 1,400 makes the 4,400 which is in 
dispute at this time. That 4,400 was the increase given over the 
Burton bill by the terms of the treaty when the treaty was drafted 
between the two countries, apparently shutting off any other com- 
panies than the companies then producing power. That conclu- 
sion was fortified, in my opinion, when after the ratification of tha 
treaty the so-called Alexander bill was introduced, definitely giving 
this 4,400 additional cubic feet of water to the companies then 
actually producing power. 

Mr. Sharp. If these two companies did participate in putting 
the provision in the treaty, why shouldn't they shut off the power t 

Mr. ScovELL. Certainly ; why shouldn't they ? 

We are coming to the position the State of New York should take 
at the present time. Of course, those things were comparatively 
easy of accomplishment at that time, I think. The Ontario Gov- 
ernment wanted power to distribute in Ontario by its hydroelec- 
tric power commission. It was difficult to obtain it. The Niagara 
Falls Co. had a capital cost of $100 per horsepower, and was in 
no position to compete with imported power, which could be sold, 
and is sold now, at $9.40, as you were informed by Gen. Green. It 
is therefore important from the standpoint of an American com- 
pany that a treaty should contain new provisions in regard to the 
importation of power, and I came here, as I said, at the request of 
the mayor of Buffalo to insist upon the insertion into the treaty 
of some provisions allowing power to be imported into the United 
States from Canada without question. The assurance was finally 
given by the Dominion Government and the Ontario Government 
that an export duty would be imposed upon power to be shipped 
out of Canada unless power was sold in Canada to the hjrdroelectric 
power commission at reasonable rates. Their opposition, there- 
fore, was withdrawn to the treaty, and so we have a treaty to-day 
in which there are no regulations as to the importation of power, 
we being limited as it stands to-day to the pledge of the Gov- 
ernment of Canada to the power companies of permission to export 
half of their power to the United States, which, however, Canada 
having a parliamentary form of government, is subject to change. 

I was connected with a company which exported natural gas from 
Canada to supply the city of Buffalo. The Dominion Governmeiit 
required us to pipe from our field to Niagara Falls, Ontario, at an 
expense of an assessment of 150 per cent, which would be considered 
confiscatory here. And after that had continued for two years 
absolutely, it forbade us fulfilling our contracts in the city of Buf- 
falo and required us to sell it all in Canada, which is one of ^he 
advantages which a government under parliamentary law, which 
is not obliged to recognize the obligation of contracts, has over a 
constitutional government. 

Mr. LiNTHicuM. Does Buffalo get gas from Canada now? 
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Mr. ScovELL. No. 

JWr. LiNTHicxjM. How long has that been? 

Mr. ScovELL. Two years. 

The power company, as was told you day before yesterday by Mr. 
Wicks, has never needed funds. It has been in the position to in- 
stall the best that could be had. It has the best engineers and the 
best all along the line. Its financial position — with John Jacob 
Astor and B. O. Mills on its board — gave it a financial position 
which is unquestioned. Its political position was assured with Mr. 
Mills, son-in-law of Mr. Reid, and with Senator Depew 

Mr. Cooper. Ambassador Reid? 

Mr. ScovELL. Yes; he was son-in-law of the then president. The 
political position of the company and the financial position of the 
company made it possible for it to have as strong a position as 
Niagara Falls itself has in hydraulic [laughter], so that the treaty 
as we have it limited the United States to 20,000 cubic feet per 
second. We have got the 20,000 cubic feet, and there are no strings 
on it. The question now comes, what shall we do with it? The 
Alexander bill was introduced to provide that it should be given to 
these two old companies to be divided as they saw fit — and their 
riparian interests having been adjusted, they saw fit. [Laughter.] 
The introduction of the Alexander bill resulted in Mr. Alexander's 
retirement and Mr. Smith's coming from Buffalo to Washington 
m his place, and you have before you a bill introduced in Congress 
by Mr. Smith at the present time to consider. 

Mr. Foster. I always thought that Buffalo supposed Mr. Smith 
was a superior man to Mr. Alexander. [Laughter.] 

The Chairman. You would not have us infer that the introduc- 
tion of a bill by Mr. Smith will keep him home? 

Mr. ScovELL. I do not think it will keep him home. It will help 
some. The hearing on the so-called Alexander bill was fixed for 
the 6th of January of last year. I had previously seen our newly 
elected governor and on the same day as his message went to the 
legislature this resolution was introduced, and before they adjourned 
for the appointment of committees it was unanimously passed by 
both houses: 

By Senator Burton : That the clerk of the senate be directed to communi- 
cate with the proper committee of the house of representatives, through Its 
chairman, and request that no final action be talten by its committee on the 
proposed bill now before it Icnown as the Alexander electric power bill, until 
the New York Stnte autliorities have nn opportunity to examine its provisions 
and to be heard thereon. 

On January 4 that was adopted in the senate. 

That was on the 4th day of January. On the 5th I obtained a 
certified copy of that resolution, and on the 6th I appeared before 
the committee on Rivers and Harbors, which was considering the 
Alexander bill, but deferred action as requested by the legislature 
at that hearing in relation to the constitution. Suffice it to say 
that the committee did not act at that time with respect to the 
Alexander bill, but deferred action as requested by the legislature 
of the State of New York. 

Mr. Foster. Do you now favor the Smith bill ? 

Mr. ScovELL. I won't say as to that as yet, 

Mr. Foster.' I thought not. 
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Mr. ScovBLL. On February 17 Gov. John A. Dix sent to the Legis- 
lature of the State of New York a communication with respect ±o 
both the Niagara Falls matter and the Long Soo. I had araftecl 
a joint resolution to make that effective, and on February 20, three 
days later, the senate unanimously adopted the joint resolution 
question. The following day, February 21, the same resolution w\ 
adopted by a vote of 82 to 47. 

Mr. Cooper. That was in the other house — ^the assembly! 

Mr. ScovELL. In the assembly. It states so fully the position whicli 
the State of New York wished to take with respect to the Alexander 
bill, which disposed of the 4,400 cubic feet of water, that I believe 
your committee should understand the position of the legislature 
at that time jwith respect to that penaing bill as an assistance 
to you with respect to the drafting of suitable legislation at this time. 

By Senator Bubtor: Whereas the Committee on Rlvere and Harbors of 
the House of Representatives of the United States, in compliance with tlie 
request contained in a Joint resolution adopted in Assembly of the State of 
New York, February 21, 1911, has deferred final action on the proposed bill 
before it known as the Alexander Electric Power bill, pending an examination 
into its provisions by the authorities of the State of New York, and 

Whereas a conununication has this day been received from His Excellency 
the Governor of the State of New York in the diversion of water from tlie 
Niagara River, which suggestions should be embodied in the form of ameitcl- 
ments to the said bill, 

Resolved, That the assembly agree that the legislators respectively request 
the representatives to use their best endeavors at the present session to effect 
the amendment of said bill. 

First. Which are now actually producing power from the waters of said 
river or its tributaries be eliminated. 

That was to prevent the restriction contained in the Alexander 
bill, whereby it gave it to those companies only. In other words, 
to use the words of mv friend, Mr. Brown, the legislature desired that 
the act of Congress should be more elastic. [Laughter.] 

Second. So that any permits hereafter granted for the diversion of water 
•from the said river or its tributaries in addition to this — ^15,600 already recog- 
nized or issued — shall be granted and issued by the governor, having in mind 
especially such individuals, companies, and corporations as shall be able to 
satisfy him of ability to develop the maximum quantity of electrical power from 
such limited additional diversion of water. 



If you will allow me to divert right there, we all know Mr. -^ , 

of the State senate, and when he was advocating that provision he 
said : 

There is only one argument against that provision, and that is ready money, 
cash in hand. 

And when they voted on it they got unanimous action as a neces- 
sary result. 

And that such permits shall be Issued for such limited periods of time and 
upon such compensation to the State of New York as shall be reasonable and 
just. 

That second paragraph announces the policy of the State of New 
York with respect to those additional 4,400 cubic feet. 

Third. So that the limitation contained in this act, entitled "An act for the 
control and regulation of the waters of the Niagara River" — ^that is, the 

Burton bill — where by not to exceed was permitted to be granted to any 

one individual or corporation, shall be restricted in said bill and continued in 
effect thereunder. 



PBESBBVATION OF NIAOABA FALLS. 155 

The limitation which allowed only cubic feet of water to go 

to the Niagara Falls Power Co., aeveloped under only 136 feet of 
head, was taken out of the Alexander bill, and the State of New 
York says : " We want that put back in, because otherwise a company 
might get some additional water which would not be used under the 
most effective head." 

FoartlL So tbat no privilege arising under any t)ermit heretofore or hereafter 
granted shall be without the approral of the Secretary of War, and no such 
approval shall be given until consent thereto by the State of New Tork shall 
bare first been obtained. 

The object of that provision was to prevent the possibility of a' 
monopoly by dealing in permits. 

Fiftb. So that no electric power produced by hydraulic power used under any 
permit granted under this bill shall be transmitted to any point without the 
State of New York, except with the consent of said State. 

Sixth. So that the granting of permits shall not be deemed to be required to 
fover the use of the surplus water of the Erie Canal for hydraulic power pur- 
poses, but the disposition of such waters shall t)e and remain under the sole 
jurisdiction of the State of New York. 

That is due to the fact that at the city of Lockport the Secretary 
of War has issued a permit for the taking of 500 cubic feet of water, 
which is drawn from the Niagara River, to Lockport through the 
Erie Canal. It is Erie Canal water which by the terms of the treaty 
is not subject to its provisions. It is used at Lockport between the 
upper level of the locks and the lower lever of the locks, and the 
State of New York believes that that 500 cubic feet of water should 
not be included in the limitation of 20,000 cubic feet per second, or 
in the minimimi limitation of 4,400 cubic feet per second, but that 
there should be 4^900 cubic feet per second availaole. 

On the Canadian side of the Niagara Biver and connecting Lake 
Erie with Lake Ontario is the so-called Welland Canal, which on 
two different occasions since its original construction has been 
changed in its line of route, passing through the old city of St. Cath- 
erines, another through Merritton, and another through Thorold. 
The waters are taken from Lake Erie, except such as are needed for 
navigation, and to that extent depletes the flow through Niagara 
River, but you will notice that in the wording of the treaty no refer- 
ence is made to the diversion of water from Lake Erie. It is only 
diversion of water from Niagara Kiver. 

Along the line of the old canal 1,000 cubic feet of water is used 

for power purposes. At Falls one of the finest little electric 

powers in Canada is installed. At the several levels^ of the old 
canals the water is used for the generation of power to light the city 
of St. Catherines, to run the can)ide plant — I do not see the gentle- 
man here who spoke yeaterday for the Union Carbide Co. — ^but to 
furnish the electricity for Mr. Thomas L. Wilson's carbide plant in 
Canada. Mr. Wilson has a plant at Merritton, and he uses two levels 
of the Welland Canal power for the generation of electric power 
for his use. The State of New York feels that it is quite as much 
entitled to surplus canal waters as the Province^ of Ontario or the 
Dominion of Canada, and it has taken the position that in dealing 
with this matter Congress should recognize the right of the State 
to dominate its own canal and its own surplus waters. You therefore 
have in that joint resolution the substance of the position taken 

28905—12 ^11 
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by the Legislature of the State of New York as recently as February 
last. 

Mr. Shabp. Are you going, in the course of your remarks later on 
to suggest something 

Mr. ScovELL. Yes ; unless you ask me to stop before that. 

Mr. Sharp. I was going to ask you to do it now, if you were not 
going to do it later. 

Mr. CooPEB. You were going to say something also about the 
relative costs. 

Mr. SoovELL. Congressman Alexander telegraphed me on Wash- 
ington's Birthday, the day after the adoption of flbis joint resolution, 
that it was then too late in the session to accomplish anything. I 
came to Washington and had a conference with him. I brought a 
letter to Senator Burton from the governor, had a conference with 
Mr. Root, placed in his hands the bill which would embody the 
amendments suggested by the legislature of the State of New York, 
conferred' with the Congressman from my own district here, and 
found that the opinion or all was that it was too late to do anything 
to extend the Burton bill. I felt that it was desirable that some- 
thing be done if we could, and I saw the ranking Democratic mem- 
ber of the Rivers and Harbors Committee, Mr. Sparkman, of Florida, 
and he arranged for me to meet the President. Of course, Mr. Taf t« 
as. Secretary of War^ orig^inally granted the several permits imder 
the Burton act which are m existence. He held hearings at Niagara 
Falls and is absolutely the most familiar with the situation of any 
one of the officials in the executive department of the Government. 
So that in going to him in regard to the matter I knew that what I 
had to say would be fully unaerstood and appreciated at once, and 
as. the result of my conference with him he made an appointment 
for Senator Root, Senator Burton, and Mr. Alexander to meet me 
at the Pi-esident's office on the following Monday. That day the 
attitude of Senator Burton in favor of preserving the scenic beauty 
by holding us down to 16,600 cubic feet of water per second on the 
American side and not allowing power to be imported from Canada 
was stiir the block in the way, and we finally agreed to adjourn until 
5 o'clock when we would submit in writing statements to each other 
as to what we wanted. 

Mr. SHAitr. What were Mi. Burton's reasons for opposing the im- 
portation of power? 

Mr. Sco^'ELL. That it was a method which should be taken by the 
United States to prevent Canada ftom proceeding with further de- 
velopment of power on the Canadian side and thereby further deplet- 
ing the flow of water over the Falls. 

Mr. Gabneb. Oh. the theory that Canada could not use its own 
power? 

Mr. Scx)VELL. On the theory that Canada could not use its own 
power at home, and that if we kept it ftom coming over here we 
would continue to save the beauty of the falls for a short time any- 
way. The Senator from New York realized that we were so close 
to adjournment it was necessary to act promptly, and when I went 
to his office at half past 2 I found he had already drafted his ideas 
in the form of an amendment to the sundry civil bill and had intro- 
duced it, so it might lie on the table for 24 hours and pass to the 
conference with the other bills. 
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His amendment provided that no such permit shall be granted 
aUowing diversions of water exceeding 15,600 cubic feet a second with- 
out being sent to the joint commission provided for by such treaty. 
I met him in the Vice President's room, and I said to him, " In the 
first place, the joint high commission is composed of Canadians as 
well as Americans, and the treaty has already determined that we 
are entitled to 20,000 cubic feet, so the Canadians should not have 
anjrthing to say about the division of any part of that 20,000 cubic 




the American members of the joint high commission.-" He said, 
"That is the best politics and the best law that has been suggested 
since this matter started." He saw the members of the conference 
committee, and I personally went to Mr. Sulzer and Mr. Driscoll and 
arranged through them so that I met Mr. Tawney and Mr. Fitz- 
gerald, of Brooklyn, with the result that it was finally agreed that 
the sundry civil bill as reported out should contain this specific 
provision. Thfe question oi amendment came up in the Senate, as 
you know, the Burton interests controlled and there was nothing 
'done at the special session which followed before the expiration or 
the Burton law in June. Mr. Root introduced a bill in the Senate 
and Mr. Simmons in the House, Mr. Simmons's bill bein^ now before 
you, containing the exact words of the suggestion made. It i^ads 
now: 

No such permit shall be granted allowing diversions of water exceeding In 
the aggr^ate 15,600 cubic feet per second without the consent of the State of 
New York and of the commissioners on the part of the United States In the 
international joint commission provided for by such treaty. 

That is the bill, one of the two bills, which you now have before 
you. The other bill is the Smith bill, which was also introduced at 
the special session, but neither was allowed to go through because 
you were considering special matters at that session. 

The Chairman. Which of the two bills, the Smith bill or the 
Simmons bill, do you prefer? 

Mr. ScovEUL. I am going to dissect both of them, and ask you to 
develop a bill of your own. [Laughter.] 

The Chairman. I suppose that is what the committee will have 
to do. 

' Mr. ScovELL. The attitude of the executive of the State of New 
York has been communicated by him to both of the Senators in this 
letter: 

State of New York» 
Executive Chamber, 

Albany, N. Y. 
To Hon. BUHU Root and Hon. James A. O'Gobman. 

Gentlemen : Permit me to call yonr attention to the importance of preserving 
the control of the State of New York over the waters of the Niagara River, 
authorized to be appropriated by the treaty between the I'nited States and 
Great Britain on the boundary wa tiers between the United States and Canada, 
proclaimed May 13, 1910. 

The GoTemroent of the United States as such controls the navigable streams 
♦ * • by the Federal Constitution; namely, for navigation purposes. It is 
llie contention of the State of New York that when the Federal (Joveninient has 
authorized the diversion of waters from a navigable stream for any purposes 
other than navigation its power ceases, except ♦ • • recalling the author- 
ization and determining that the authorized diversion is not exceeded. The 
determination of whether any part of the amount authorized by the Federal 
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Government shall be diverted and to whom rests with the State of New York. 
The State of New York is the owner of the bed of the stream and in the control 
of its riparian waters generally, but is the owner in fact of special rlglits of 
riparian control in the Niagara River procuring to it ♦ ♦ ♦ ownership of 
the Niagara Park, including the islands. The State has heretofore made no 
grant for the use of these waters. It may also desire to make use of the 
waters permitted to be diverted, In some way not yet settled. 

In view of these conditions I beg to request that you use your best endeavors 
to procure for the State, in any Federal legislation on this subject, a recognition 
of the principle that the State of New York shall have exclusive jurisdiction 
and control over the use and diversion, whether temporary or permanent, of 
all waters authorized to be diverted within the State by the treaty witli Great 
Britain. 

It is suggested for your convenience that this principle might be covered by 
& provision in the proposed law substantially to the following effect: 

That such person or persons as shall be designated by the newly constituted 
authorities of the State of New York, and none others, shall receive the use 
and diversion of the waters authorized to be diverted by said treaty, subject as 
to the total amount diverted to the supervision and control of the Secretary 
of War. 

The Chairman. Not exceeding the amount stipulated in the 
treaty? 

Mr. ScovELL. That is what He says, " subject as to the total amount 
diverted, to the supervision and control of the Secretary of War." 
[Eeading :] 

I shall, of course, be glad to exchange views with you on this matter at any 
time, and there are points cognate to this subject upon which I shall address 
you separately. 

Very respectfully, John A. I>ix. 

The success which has been achieved in the Conservative Party 
in Ontario through its policy for the establishment of a hydraulic 
electric power commission and the distribution through the Prov- 
ince, mainly for the purpose of enabling small industries in small 
communities to be able to get cheap power and keep out of the large 
cities the laboring population and give them an opportimity to live 
in small communities, has worked so well that the State of New 
York, on the advice of the governor during the last session, devised 
a conservation commission for the State of New York with very 
broad and ample power. That commission, according to a letter 
that I have from its chairman to-day, will be represented before your 
body oflScially next week, on Tuesday, when you gather^ as will also 
the State of New York, on this issue. The personnel is one, I am 
sure, to which you can intrust the matter of the division and diver- 
sion of this additional water. Whether the State will want to take 
it itself, develop it and transmit it, or whether it shall wish to give 
it to some corporation which can use it most effectively and then have 
that corporation transmit it and distribute it under rqffulations 
imposed oy the conservation commission, is yet a matter to oe deter- 
mined in each individual case by that commission. 

Mr. Sharp. Would he have it in his power to give that away to 
anybody else except these two companies? 

Mr. ScovELL. As against the riparian rights that is a ques- 
tion which the State has under consideration. It follows that, as 
between the two, it is for its interest to give it to that corporation 
which can make it most efficient in any event The Niagara Falls 
Power Co., by reason of having only 136 feet of head, can only 
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develop 110 horse power per cubic foot, whereas the hydraulic com- 
pany, having 210 feet head, can develop approximately 218 horse 
power per ciu>ic foot. 

Mr. LiiNTHicuM. What horsepower would this additional water 
furnish? 

Mr. Sgovell. It is easily computed on the basis of 10 horsepower 
per cubic foot. For the ^Niagara Falls Co. on the basis of 44,000 
horsepower 

Mr. Difenderfer. It would be 0.81 more, whatever that would be. 

Mr. Gallagher. About 80,000. 

Mr. ScovELL. Just about 80,000, and if the State of New York saw 
fit to take the water from the upper river to below the next two 
pools, which are described so fully in the report of the War De- 
partment, it is possible to get a net nead of 276 feet and get 24 horse- 
power per cubic foot, which would give in the neighborhood of 
105,000 horsepower. Those are matters of policy and of legislation, 
of constitutional legislation on your part, or in the State of New 
York if you delegate these things to the State of New York. 

Mr. Difenderfer. Mr. Scovell, the gentleman you referred to a 
while ago has just come in. 

Mr. &x)VELL. I did not wish to ask a question. I merely said that 
the Thomas E. Wilson Co., which manufactures carbide m Canada, 
used two of the levels of the old canal for the generation of power. 
That was an assertion I made relative to the use of the Welland 
Canal for power. 

Now, if we pass quickly to the bills themselves 

Mr. Cooper. You have not yet mentioned the difference in the 
cost — the price paid. You said you had some suggestions. 

Mr. ScovELL. I think the question of the price at which power 
should be sold should be left to the public service commission of the 
second district of the State of New York, or such public service 
commission as controls where the power is sold. The State of New 
York, acting through its public service commission, can determine 
those things for the benefit of the people of the State to better ad- 
vantage, I think, than your committee or a special commission to be 
appointed. 

Mr. LiNTHicuM. What is Buffalo getting power at now ? 

Mr. Scovell. That varies according to whether you wish a very 
small amount or a large amount. I was president of a small indus- 
try in Buffalo which used 18 to 25 horsepower, and I used Niagara 
Falls power, and I found it was so expensive that I cut it out. It 
cost me $3 a month per horsepower for half a day's service. I found 
I could install the natural gas engine and make it more economical, 
and so I did that. I sold my djnamo and put in a i^as engine. 

I might say in this connection as to the cost of power that Mr. 

, who built the Bethlehem Iron Works than whom there 

is probably no greater mechanical authority told me that the cost 

of producing power by steam was the smallest for continuous 24 
hours' service at Birmingham in England, where it could be had at 
a cost of $36.36 per horsepower per annum ; and that the next cheap- 
est cost was in one of the coal areas in the United States — in Penn- 
sylvania — ^where it could be purchased for $36.62. 

Mr. Coopeb. a year ? 
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Mr. ScovELL. Per annum for a 24-hour power. I may say in 
this connection as bearing upon the general scope of the situation, 

that the late Sir John , who was a member of the firm of 

Jay Cooke & Co., of Philadelphia, before his return to Liondon, 
asked me to go before a committee of bankers who were considering^ 
some of the debentures for the second wheel pit of the Niagrara 
Falls Power Co. and state to them whether I thought there would 
be a market for the power, and I quoted those figures which had 

been furnished me by Mr. . But I stated that the maximuni 

price at that time being $20 for continuous 24-hour service, no 
corporation desiring continuous 24'hour service and in which power 
was a lar^e factor in the cost of production could afford to locate 
anywhere out at Niagara. 

They then asked me what classes of corporations would want that. 
I told them I was neither a prophet nor the son of a prophet. Wlien 
work began on the Niagara Falls tunnel, there was a boom. Through- 
out New England there was a population of five for everv horse- 
power available, and it was expectea that the development of Niagara 
would bring a population there of a million. The first companv to 
want Niagara Falls power was the Pittsburg Reduction Co., which 
produced aluminum b}[ electro-ohemical processes, taking a large 
quantity of power, and it so happened that they expected to use such 
power as is purchased for lighting and running trolley cars. At the 
time of which I am speaking there were no corporations usine Niag- 
ara Falls power. There were no processes used for the appiioation 
of Niagara Falls power which had been patented when work began 
upon the tunnel and there were no products made from thoseproc- 
esses known to science when work began upon the tunnel. Conse- 
quently I could not predict what classes would want the excess power 
which would be produced. You have heard how that demand for 
power by the electro-chemical companies is constantly increasing'. 
The principal reason why the amount of water given to the Hydrau- 
lic Power Co. was increased at the time of the passage of the Burton 
bill was that, having got a permit for 6,600 horsepower, the alumi- 
num company of America wanted such a large quantity of power 
they could enter into a contract forthwith and so enable them to 
ask for the allotment to them of more water. The Union Carbide 
Co. told us, " They are increased 10,000 a year, and yet we are not 
allowed to use the waters we are given by the treaty, nor are we 
allowed to import more power." 

Mr. LiNTHiccM. And the State receives no revenue from this 
whatever? 

Mr. ScovELL. No, sir. I happened to rent a small amount of 
power for a corporation of which I am treasurer from Gen. Greene's 
company. Witnin six months I have been asked wheUier or not it 
would be possible for three different corporations — ooe that wanted 
6,000, another 6,000, and another 10,000 horswower— to locate at 
Niagara. I said, " You can not get it on the American side. The 
only company that imports for you is Gen. Greene's company, and 
he IS up to 57,000, which is within 8,000 of the limit, and until Con- 
gress makes provision so we can get more, or else permits us to use 
our own more fully there is no use coming to Niagara, except you 
located on the Canadian side." 
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Mr. Shabp. Do you think there is the probability of Americans 
going to Niagara and locating on the Canadian side t 

Mr. ScovBLaL. I do; and very auickly. 

Mr. Shabp. I should imagine uiat should be controlled. 

Mr. DiFEKDEKFEB. For the reason that they can get power cheaper. 

Mr. ScovEi^ So they can get it at all. There is no question at all 
of competiti<m between the Niagara Falls Power Co. as against the 
Hydraulic Power Co. There is no difference in the rate at which 
they can afford to sell, because the demand for the power is so far 
in excess of what can be supplied. 

Mr. DiFENDERFER. Havc you heard any individual complaints as 
to the high price of power that is fumidied? 

Mr. SoovELL. I have in Buffalo but not at the Falls. I attribute 
it in Buffalo to the necessity of taking off three profits, as I said 
awhile ago. 

Mr. Gabker. With reference to your advice to the corporation in 
New York that it was impoasible for them to get additional power 
on account of the 130,000 horsepower now in use, with the exception 
of 3,000, isn't there a company up there that has a permit for some 
46,000 horsepower, which is not being used? 

Mr. SoovBLL. They do not import any into the United States. 

Mr. Garneb. If that permit was canceled, wouldn't you be able 
to get more power? 

Mr. ScovELii. That would depend upon Gen. Green's company's 
relation to the Ojatario and Dominion Government as to the propor- 
tion of the power generated by his company which they would allow 
to be exported. 

Mr. Garner. But if this permit was canceled, some other company 
could take it up and bring it in ? 

Mr. SoovELL. Quite true. 

Mr. LiNTHicuM. Would you mind filing here a list of prices in 
Buffalo where these companies are operating? 

Mr. SoovEMi. I believe the mayor of Buffalo has recently asked 
for an appropriation of $85,000 m order to get such data. While 
I might pose as a philanthropist, I could hardly do that. 

Mr. Bartok. Tne schedules are printed and open to the public. 
Anyone can get them. 

Mr. LiNTHicuM. Will you file such schedules? 

Mr. Bartok. Yes, sir. 

Mr. CuRi-EY. Is there any way we could get the same prices in 
Canada? 

Mr. Scx)VBLL. The schedule would refer to prices for power fur- 
nished by the hydroelectric power commission. 

Mr. CuRLET, Is there any limit on the prices charged by the power 
companies? 

Mr. ScovELL. The only way in which that can be done, so far as 
I know, is by State regulation of prices at the time of granting per- 
mits to them to take water. Otherwise the law of supply and demand 
will control, and«the demand is so great in the United States that 
even if the doors were open for the importation from Canada of all 
that Canada can produce, there would still be no competition because 
of the demand. It would be a matter of competition as between 
power produced by coal as against power produced by water. 
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Mr. Cooper. Mr. Scovell, in view of what you just said of the 
mayor having asked for an appropriation of $35,000 to get at the 
prices, and the statement of the gentleman to the right that that 
will be given by him ffratuitously without it costing anybody a cent, 
I move to inquire if there was some reason for the mayor asking for 
$35,000 to get what would be given to him for nothing ? 

Mr. Scx)VELL. The question of what people pay for power and v^hat 
the schedules are are very different things, you know. The effort on 
the Dart of the mayor is to determine whether or not these prices 
coula be lessened to the mutual advantage of the people and the 
company. 

Mr. Cooper. Have there been complaints of a serious character 
there as to discrimination as between consumers ? 

Mr. SoovBLL. I could not say as to that, but I think the complaint 
has been lar^ly an undertone on the part of the users. We are 
glad to get the power because it is cheaper, but we are not the elec- 
tric city that we thought we were goin^ to be. That is all, so far as 
that is concerned. The company whi(£ I formerly represented, the 
former mayor of Buffalo asked its controlling interests as to whether 
or not if they ffot the right to develop power at the Devils Hole, 
where they coula produce 24 horsepower per cubic foot of water, they 
could bring power to Buffalo; and if so, at what price. The party 
in question stated to the mayor of Buffalo that they would be glad 
to contract to deliver at the city limits of Buffalo 25,000 horsepower 
at $15 per horsepower. 

Mr. Foster. It I understand your position with reference to im- 
porting electricity, you do not think we should place any restrictions 
upon it? 

Mr. ScovEi-L. The provisions in the Smith bill with reference to 
placing restrictions on importations, I will omit entirely. If we 
nave no use for it, they will probably cut it off and take it back. 
But we want as much as we* can get and as soon as we can get it, 
and leave to the officials of the State of New York appointed for 
that purpose the question of its distribution to us and the prices fixed. 
And I can say that the commission of the State of New York have 
been in close touch with the hydraulic electric-power commission 
of Canada, know what they are doing there, know what prices can 
be obtained, and have the benefit ox all the information thkt the 
Ontario government has in this matter, which it has gained from a 
practical undertaking of the distribution. There is no question as 
to the power of the State commission to undertake to carry out what 
is necessary to make this water most efficient to the people of the 
United States, whether imported from Canada or generated here. 

Mr. Sharp. Then you would not quite agree with Mr. Brown's 
statement that there would be no right or authority to impose con- 
ditions under which we could import? 

Mr. Scovell. I assume, upon the assertion of the gentleman from 
Detroit, when he answered very frankly a question a little while 
ago wherein he indicated there would be no desire on his part to 
do a certain thing, that there will be a desire on the part of the 
Niagara Falls Power Co. or the Hydraulic Power Co., through 
their attorneys, to test the common law of riparian rights with re- 
spect to the water as between the State and any person to whom the 
State may grant it. 
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Mr. Bbown. As a lawyer, don't you generally take the same posi- 
tion under the general principles of law ? 

Mr. ScovELL. I do, on the common-law basis; but I do believe 
that the common law is subject to change by statutory law, and 
in this case not only is it changed by statutory law, but we have 
gone one step further on this change and the relative rights have 
been placed by a treaty which is the supreme law of the land and 
which can entrench upon the Constitution. 

Mr. Brown. Speaking now of the question of importations, as the 
treaty does not prohibit importations, don't you think the use of the 
power should be unrestricted, both from a legal standpoint and from 
the standpoint of policy? 

Mr. SoovsLL. You were thinking about imported power ? 

Mr. Bbown. Solely. 

Mr. ScovKLL. I was speaking before as to riparian rights. Let 
me understand your question as to imported power. 

Mr. Sharp. I asked the question. I referred to the imported prod- 
uct^ and I was asking if you agreed with the statement of Mr. 
Brown that we have no right to impose conditions of different kinds, 
whether it be price or quantity, upon the importation of the power? 

Mr. SoovELL. As far as that is concerned, I believe that you have 
that right as to what is imported, to determine the terms. 

Mr. Foster. To restrict it, you mean ; to prevent its being imported 
at all? 

Mr. SoovELL. No; you can not prevent, I think. 

Mr. Foster. We have the ri^ht to regulate it ? 

Mr. SoovBLL. We have the right to regulate it. 

Mr. Sharp. And impose conditions? 

Mr. SoovELL. Yes. The question is whether you shall keep that 
to yourselves or whether you will give it to a commission such as 
was suggested yesterday by Mr. Doremus. He introduced. a bill yes- 
terday lor the establishment of a commission in the United States 
which should govern prices at which power should be sold. 

Mr. Foster. I have not talked with him, but I suppose he be- 
lieves we have the right to prevent its importation, ana that, there- 
fore, he is in favor of it because in that way he hopes to preserve 
the scenic effects. 

Mr. SoovELL. I believe he thinks we have that right. 

Mr. Foster. Do you agree with him on that? 

Mr. ScovELL. 1 can not judge that as a lawyer very well. I had to 
do with the question of importation of natural gas and whether it is 
subject to duty. As far as the United States is concerned, it was 
determined that we had the right to import natural gas and that it 
was- not subject to duty. 

Mr. Cooper. Bv whom was it determined ? 

Mr. SoovBLL. I believe by the highest courts of this country. As 
far as the courts of the State of New York are concerned, they have 
decided that the water of Niagara River, although the State owns the 
bed of the stream, is flow water and is like air, or light, or the heat of 
the sun: that it is public and belongs to him who first impounds it, 

Mr. !oROWN. You mean to say that that is the law of the State of 
Uew York ? 

Mr. SoovELL. Yes, sir. 
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Mr. Bbown. I disagree with you, and the courts of Tferw York 
disagree with you. 

Ikfr. Garner. May I ask you a question f I want to get at what 
your views are with reference to two or three propositions involved 
m this. 

Mr. SoovELL. Just a moment. The reason I said that is this : The 
auestion as to the right of these several corporations to take water 
xrom the river — it has been determined by the courts that this is not 
a ffrant of water, but is a ffrant of peimits. Otherwise they would 
air be unconstitutional, null and void, because they were not pas$)ed, 
two*thirds beinff present. 

Mr. Foster. I was referring to the treaty. We have made the 
treaty. I am not expressing my views about it. We have a treat j 
by* which we are permitted to take so much water and Canada is 
permitted to take so much wster for the development of power, 
rfow, the question that arises in my mind is where we get our nght to 
say what Canada shall do with the power. 

Mr. ScovELL. You have no right whatever *to say what Canada 
shall do with her power. She can restrict its being sent to the United 
States if she wishes that. 

Mr. Fosrm. Yes ; but if she wants to send it to the United States, 
can we restrict it? 

Mr. SoovELL. I should think not. 

Mr. Brown. I agree with you there. 

Mr. ScovBLL. I think the JBurton law is a bad law, but we never 
expected it would be continued along indefinitely. We abided by it 
without testing it because we never expected it would run for six 
years. 

Mr. Sharp. Do you think we would be compelled to accept a power 
or current sent from there over here ? 

Mr. ScovELL. The distribution and sale of it to the citizens of the 
States rests upon the law of that State; and if there is a commifisicm 
that determines those things, it will be determined by that commission. 

Mr. Fosxm. If it is once sent over here, then it will be subject to 
such regulations? 

Mr. Sharp. Oh, yes; it would only be an academic discussion as to 
whether they had a right to send it over here. 

Mr. ScovELL. If we put in a provision that they could not send it 
over here except as they sold it at $4 a horsepower, then the question 
would be academic 

Mr. Cooper. Do you say the United States can not pass a law pro- 
hibiting the importation of electric power from a foreign country ? 

Mr. ScovELL. That is my impression. 

Mr. Cooper. Is it any more than a very vague impression? Is not 
this United States Government absolutely supreme beyond the power 
of any Government on earth to force a thing inside the boundary 
without its consent? 

Mr. Foster. Oh, yes. But what provision in the United States 
Constitution prevents me from iinporting electricity if I want to? 

Mr. Sharp. The United States uovernment can prohibit you from 
buying broadcloth from a foreign country. The right over «nn- 
merce with foreign countries is aosolute, without any sort of qualifi- 
cation whatever, and the Government can prohibit it as it did at the 
time of the embargo law. There is not any doubt about it in my 
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mind It can stop the importation of dry goods, and why can not we 
stop them from forcing power in here ? 

Mr. ScovELj^. We can not stop them from sending wireless mes- 
sages. I have talked between New York and Toronto without wires. 
Mr. Cooper. That is not a parallel case. I suppose you could have 
a man standing on each side of the boundary line, and one of them 
by signs threaten to lick the other man. I am talking about a subject 
which involves the putting up of conduits and wires for carrying 

power 

Mr. BsowK. Ma^ I make one suggestion? If the Gk>vemment has 
power to prohibit unportation directly by a straight unqualified pro* 
tdbition, or indirectly by restrictive terms, must not that be enforce- 
able as to all acts, persons, and places ? Can the Government make a 
1 restriction, as I said yesterday, that is not general ! 
! Mr. ScovsLL. The whole international TOundary is under purview 
; in this. 

I Mr. CooPEB. That the Government of the United States can pass 
j a law prc^ibiting the importation of electric power from a foreign 
1 countr]^, I should say, would be in law absolutely incapable of con- 
tradiction. 
[ Mr. Browk. Even the Burton law does not attempt that. 
! Mr. Cooper. Now, Mr. Scovell, don't you think that the United 
States can by statute prohibit the importation of power? 
Mr. Scx>vELL. I have not looked that up, but I think perhaps it 

can. The Burton law is not such a law 

; Mr. CooPBR. The question was asked, without regard to a par- 
i ticular locality, as to whether the United States Government could 
) stop the importation of electric power, and you gave it as your im- 
! piession that we could not do it. If it can not the United States 
Government is not supreme. 

Mr. SoovELL. I understand that in any question of importation or 
exDortation the United States would be supreme. 

Mr. Cooper. Absolutely without qualification. The embargo law 
passed a century ago shows that. 
Mr. Foster. The embargo law did not last long. 
Mr. Cooper. It lasted long enough to show that Congress could 
pass a law which absolutely prohibited the importation of anything 
from certain countries. 

Mr. Garner. Now, I want to get down to some more practical 
ideas, or rather get your ideas of what ought to go into this bill. 
Let me see if I can get your position as to what ought to be done. 
Vou want, in the first place, the 4,400 feet to come in f 
Mr. SoovELL. To be made available. 

Mr. Garner. You want the full capacity of the 20,000 feet to be 
utilized by this Government ? 
Mr. Scovell. I want it utilized on this side. 
Mr. Garner. Of course, if it is utilized at alL it will be utilized on 
this side. In addition to that, you think New \ ork ought to have the 
ridit to control this power when it is utilized ? 
Mr. Scovell. I do, not only with respect to the 4,400, but the whole. 
Mr. Garneb. The entire 20,000; that is what I believe I said. In 
addition you believe New York ought to be permitted to utilize and 
control 500 additional cubic feet ? 
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Mr. Scx)VELL. It does not make any diflPerence how much it is — th 
surplus waters of the Erie canal. 

Mr. Gabner. Then you believe that the power should be pennitte 
to come into this county, as much as possible from Canada, and tha 
the control and regulation of that power should be left to Nevr York 

Mr. SoovELL. I do. 

Mr. Garneb. With those provisions in a bill, it would nearly pei 
feet the treaty ? 

Mr. Soovell. Nearly. 
^ Mr. Gabneb. Now, what have you to say with reference to the de 
isire of the State of Michigan to receive some of this power ? 

Mr. ScovELL. They would not take any of the United States power 
They are simply asking for some of the Canadian power. 

Mr. Gabneb. They ask for the importation of it. Do you mean vfi 
should put the entire importation of power into the hands of thi 
commission of New York? 

Mr. Sgovbix. I do not. Simply give it to the control of the StttU 
into which it passes. It would not make any difference if it was in 
Minnesota, or Michigan, or down at Ogdensburg where they take the 
power from the St. Lawrence. 

Mr. Gabneb. Whatever State it may be imported into, the laws 
of that State should control the power after it reaches the State ? 

Mr. SoovELL. Yes, sir. 

Mr. Gabneb. Well, I don't know but what I agree with you. 

Mr. Scx)VELL. The (question that comes to my mind as the result of 
the thought I have given to it, if during the year since we originally 
planned the changes in the Root bill which are embodied in the Sim- 
mons bill before you, seem to have resulted in my reaching the con- 
•clusion that it is undesirable that any more strings be tied around 
the use of the 4,400 cubic feet such as would be the result of requiring 
the consent of the American members of the joint high commission; 
and I am ready to say that whereas then we had no conservation com- 
mission in the State of New York, and whereas now we have newly 
constituted authorities in the form of a conservation commission, 
that it would be sufficient to provide that the permits should be issued 
by the Secretary of War on the recommendation or with the consent 
of the conservation commission of the State of New York, and on 
such terms and subject to such regulations as they should impose, 
the same to be true as to other states along the boundary where 
importation may occur. 

Mr. Gabneb. But your broad proposition is this: That as far as 
the Federal Government could go is to see that not more than 20,000 
cubic feet per second is taken out on this side, and that should be 
left to the Secretary of War; that that far we should go and no 
farther, leaving the rest of the details and regulations to the States 
that take this power? 

Mr. ScovELL. Exactly, whether imported or generated in this 
country. 

Mr. Habbison. Suppose we should pass such a law as this, giving 
States power to regulate rates, and they should pass laws ordering a 
certain rate to be charged and the companies should enjoin the en- 
forcement of that right on the theory that we had authority here, 
that it was a Federal proposition, dg you think that would avail them 
anything? 
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Mr. ScovBLL. I do not 

The Chaibman. Have you concluded t 

Mr. SooYXLU I havei 

STAIEMEHT OF XB. AIBEBT F. EEIXS. 

Mr. Chairman. Will you give the reporter your name and whom 
you represent? 

Mr. Eex.l£. My name is Albert F. Eells; I represent no one but 
mvself. 

Gentlemen, I have but a crude outline of my plan, as when I re- 
ceived notice of this meeting I was gathering facts bearing on this 
subject and am unprepared m many details. What I propose to do 
is this: To build a power house below the cliflfs at Niagara FaUs, 
which will be constructed with a granite front .and over the roof of 
which will pass the waters of Niagara River. Then the water will 
fall over the front of the structure and be equally distributed over 
the entire front, hiding it entirely from view. The crest or front of 
this building can be formed to produce any effect on the falling water 
desired. The cliff now ther6 could be copied if desired. The crest 
could also be raised to any desired height. This falling water can 
be utilized at the base of the power house to operate wheels made 
especially for that purpose, which can be connected with generators 
for ^nerating elecmcity. These wheels are also invisible from the 
oatside, as is also the entire structure. A gallery may also be made 
in such a manner that visitors can pass safely under the entire 
waterfall. 

To accomplish this object it will be necessary to divert the water 
from the part of the Falls where the workmen are operating, and for 
this purpose I shall require an international permit; also a permit 
to remove the loose stone now laying at the bottom of the Falls, and 
possibly a permit to lower the river below the Falls by removing 
some obstructions down the gorge, and, as the scenic beauty of the 
Falls will be au^ented and the Falls preserved from disintegra- 
tion, after finishing this work, I think I should be paid a speci- 
fied price for doing this work. This is the situation at present 
at the Horseshoe Falls : The water is eating up into the clin at the 
rate of between 5 and 6 feet a year. In a few years we shall see noth- 
ing of the Canadian Falls excepting a gorge with some fog at the 
mouth of it. By this plan the scenic beauty of the Falls will be aug- 
mented, the water level in the river will be slightly raised, the water 
passing over the Falls will be utilized for a power, and the people 
win be receiving a benefit of a great electrical power; also employ- 
ment in the construction and operating. 

Gentlemen, this is a blue print whi<£ I got down at the engineers' 
office and which I suppose is the largest of the Niagara Falls and the 
Horseshoe. Being a little dim to look at from a distance I had a 
tracing made which shows it so that the whole committee can see. 
This [exhibiting drawing] represents the Horseshoe. This is the 
1875 line. The upper edge of the black line is where the Horseshoe 
is at the present time. It is gradually eating up into the stone at the 
rate of between 6 and 6 feet a year, and that in a short time is going 
to make a gorge up in here and the only thing we shall see of Niagara 
Falls will be a gorge and a little steam at the mouth of it 
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I have means of preventing this. You see this red line [indicating]. 
I propose to put a granite wall in there for the water to flow over, 
which can be made perfectly level and distribute the water all over 
the surface of the Falls. Behind this wall I would put a power 
house. JFor the- foundation of that power house stone would be 
dumped in until it got up to a level with the water or higher. On 
that would be put pillars, on which would be put a roof, and over 
that roof woula flow the water. This wall can oe made to take anv 
form necessary, and we could have anv effect of waterfall desired. 
Now this water after passing over the lalls would entirely cover this 
line [indicating] , whidi would be the front of the fall. At the lower 
part of this power house I have wheels which would be operated by 
the falling water to generate electricity, and instead of having a 
famine of electricity we would have a very large amount of it to use. 

Now, how I am interested in the matter is this : I have a patent 
for using a deflecting front for a waterfall; that is, for putting* a 

Sower house behind a wall. To do this it will be necessary for me to 
ivert the water from the Horseshoe and from other parts of the 
falls, and to do that it will be necessary to get an intematicmal permit 
for the work. So I come before you people to find out what your 
feeling would be in this matter. Of course, if you are opposed to it 
that ends the matter. 

The Chairman. Isn't that a different proposition from the one we 
are considering? 

Mr. Eells. I do nc^ know. 

The Chairman. It has no relation to it, Mr. Eells, has it ? 

Mr. Eells. It has nothing to do with that treaty ; no, sir. 

Mr. Cooper. How fast did you say the water was eating back ? 

Mr. EiHLLS. Between 5 and 6 feet a year, according to measure- 
ments. You can see it here on the blue prints; 

Mr. Foster. Do you know how much it would cost ? 

Mr. Eells. I have not got the details yet. I want to say if this 
should be favorably received by the committee it is going tcrbe an 
expensive matter. Of course, I wish to get the ideas that would be 
brought out before this committee and I would like to get their idea 
as to •whether they will look upon this favorably or unftivorably. It 
is going to be an expensive matter to get these details of the cost and, 
of course, I do not wish to spend the money myself unless this would 
be received favorably. Of course, if the gentlemen here feel unfavor- 
able we will drop this matter right where it is. 

Mr. Foster. It seems to me we would have to get a new treaty. 

Mr. Eells. I do not see what it has to do with the treaty. This 
is unseen altogether. This is all behind the Falls. None of my works 
are in view. 

Mr. Foster. I mean with regard to building that wall. 

Mr^ Eells. I do not ask you to spend the money. I will supply 
the money ; I or my associates. 

Mr. Harrison. How will you be reimbursed for your exp«idi- 
tures? 

Mr. Eells. By the electric power. It will be something like 
2,000,000 horsepower. We propose to use it all; that is, whwi it is 
wanted- It would not affect the water below the Falls. 

The Chairman. Have you made application to the commission 
in Canada? 
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Mr. £x£L8. I have been over to Canada and they seem very enthu- 
siastic You see, they charge so much per horsepower for the water 
which is used, and they see an opportunity of getting more revenue. 

The Chairman. They have most of Uie Falls. Don't yon think it 
would be a good idea to get their permission first! 

Mr. FoaraH. I think you will find us just as enthusiastic as Canada, 
but I think, perhaps, as the chairman has suggested, that Canada 
should take the lead. Canada turned us down (m reciprocity you 
know. 

The Chairman. We will hear Mr. Watrous, the secretary of the 
American Civic Association. 

STATEMEHT OP BIGHASD B. WAIBOTTS, SECBETABT, AXEBICAN 

CIVIC ASSOCIAnOH, WASHIROTOH, D. C. 

The Chaibman. Mr. Watrous, will you give the reporter you name 
and whom you represent? 

Mr. Watrous. Kichard B. Watrous, representing the American 
Civic Association, of which I am secretary. 

Mr. Chairman, in takinfi^ some time at this late hour of the day. I 
want to say that we had hoped very much that the president of tlie 
association mi^t be here this week, for he has been before similar 
hearing and discussed this subject and is known as an authority upon 
the subjects we represent, particularly on all matters concerning 
Niagara Falls — Mr. J. Horace McFarlaxMl. At this time I desire 
to sav that he will probably be here next Tuesday, and- we shall need, 
and 1 presume we can have, additional time to present the case as 
we seo \x.m . 
The Chaibman. We shall be glad to hear Mr. McFarland. 
Mr. Watrous. In my position, gentlemen, I am reminded sora;e- 
what of a certain meeting where a revival had been in progress for 
some time and the minister had asked all those who wanted to go to 
heaven to stand. The entire congregation arose. He had just pro- 
pounded the question whether there was anyone who wanted to. go 
to the other place when a wayfarer walked in, followed an uneven 
course down to the front where he stood unsteadily. The minister 
said, " Are you tiie only one that wants to go to hell ? ^ He replied, 
"Well, parson, you seem to be all alone, so I am willing to go with 
you.'^ I have had a feeling in the presence of this august audience 
composed of president, attorneys, and engineer experts of the power 
companies, that I was almost alone. But I am not alone, Mr. Chair- 
man, because I have back of me the hundreds of thousands and 
millions of people of this country who believe that scenic glories 
such as Niagara Falls are things that have more than a commercial 
asset. 

In this connection, may I be permitted to say just a little about 
the American Civic Association, which has been somewhat maligned 
in one or two cities represented here to-day, because it has spoken 
plainly concerning the falls. It is composed of thousands of repre- 
sentative men and women of this country, including some hundreds 
of affiliated societies which represent hundreds of thousands of indi- 
viduals. There is numbered among the members of this association 
the Pr€sident of the United States, who joined voluntarily when he 
was Secretary of War. There are other members in the Cabinet. 
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There are influential men and women of all ihe States. They have 
been heard from on several former occasions when this matter was 
to be fought out. You, as Congressmen, and the gentlemen in the 
Senate, know that you have heard from them in letters and in tele- 
grams, and they have come from every section of the country. The 
association represents the consolidation of State and interstate so- 
cieties organized for specific purposes which are menticmed in the 
circular which I hold in my hand. I am going to read from that 
the objects of the association, so that you may know what they are: 

The cultivation of higher Ideals of civic life and beauty In America, and the 
promotion of city, town, and neighborhood Improvement, the cultivation and 
development of landscape, and the advancement of outdoor art. 

I am going to ask the chairman for permission to hand that to the 
reporter to be included in the report of this hearinj?. 

The circular referred to is appended, marked "A. 

I am very glad to be an officer of that association. I also want to 
state that I am very glad to have had some years of tK)ntact with a 
distinctly business organization, so that I appreciate the value of 
business organizations — I mean aggregations of capital — ^and the 
important service they render to the country. I have never been con- 
sioered as one who is out continually with a hammer against such 
organizations. I desire to sa^ — and I know I speak the sentiment 
of the president of the organization — ^that it is not because of ill- 
feeling toward the power companies that we have contended for the 
preservation of the falls, but for the larger devotion to the people 
of this country and of the world who appreciate the beauty of a 
scenic wonder such as Niagara Falls. I have felt this afternoon that 
we have gotten away from the thought of scenic beauty. • We can 
not forget that all these hearings and the hearings before the Com- 
mittee on Rivers and Harbors and a large part of the hearings which 
resulted in the treaty are due exclusiively to the idea that Niagara 
is a scenic wonder and ought to be preserved as such. Different 
phases of the question have been presented at length by attorneys 
and- by engineers, but I believe I am the first one so far to speak of 
the value of the Falls as an asset to all the people from the standpoint 
of its scenic glory. 

I do not want to try to discuss or enter into an argument as to the 
statement made yesterday concerning the vested rights of the power 
companies. I am reminded, however, that possibly there is a prior 
right to the falls, prior to those acquired by the compani^ tnere, 
as possibly illustrated by the photographs we have submitted oi 
pictures made more than 100 years a^o — a right of the people to the 
beauty of the FaUs, a right which existed and was used long before 
we thought of using the water as a source of power. 

The Chairman. Have you any official records of the erosion of 
the Falls? 

Mr. Watrous. I have not. 

The Chair3ian. Could you get that? 

Mr. Spencer. I can get a statement of that and give it to you 
when I come to speak. 

The Chairman. We would like to have that go in the record. 

Mr. Watrous. Mr. Spencer^ who has just spoken, is a recognized 
authority on the Falls. My bible, however, is the reports, or reports 
combined into one, of the War Department, particularly of the Corps 
of Enginers. 
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Mr. FoflTEH. Would it interrupt you to ask a question ri^ht there t 
I think I should understand what you are sa3ring a good deal bettet 
if I knew what you want to have us to do. Apparently the two 
Goyemments have adopted a policy with reference to using a certain 
amount of water there and have entered into a treaty regarding it* 
Now, if you could tdl us m a word just what vou want to have us 
do, then 1 could adapt what you have to say to t^at statement and go 
along a little more intelligently. 

Mr. Wathous. I can tell you, I think, in a few words. I am only 
going to impose upon you for just a lew minutes longer. I want 
to dwell just a moment on this matter of reco^ition of scenic beauty 
as a material asset, and I am ^oing to submit here, to be filed and 
recorded, a decision in the circuit court of the United States renderei 
within tne past year or two in Colorado concerning a case betwe^ 
The Cascade Town Co. and The Empire Water & Power Co. 

The opinion referred to is appenaed, marked " B." 

Mr. Flood. Mr. Foster did not desire to cut you off. His idea was 
for you to state what you proposed that we should do with reference 
to this 4,400 cubic feet of water and importing any more water. 

Mr. Watrous. I should be very glad to state that. 

Mr. Cooper. Perhaps Mr. Watrous has his remarks arranged and 
desires to put them in in logical order to make them as effective as 
possible. 

Mr. Watrous. Briefly, Mr. Chairman, we stand just where we 
have been standing since we took up the consideration of the preser- 
vation of Niagara Falls. We stand for the limitations as prescribed 
by the Burton bill, both as to diversion on the American side, namely, 
15,600 cubic feet per second, and the importation of power from 
Canada, namely, 160,000 horsepower. Our stand is confirmed by the 
latest reports which have been issued from the. War Department, 
concerning which I shall have something to say. 

I am going to ask that I may return to the introductory part oif 
my remarks and say that the American Civic Association, in this 
striving for a preservation of the falls, has had the approval and 
cooperation not only of individuals but of many of the very repre- 
sentative business organizations of the country, and I want to submit 
for record a telegram which was sent on the 17th of last February 
bv The Merchants' Association of New York urging in strong terms 
tnat the provisions of the Burton bill be extended. 

The telegram referred to is appended, marked " C." 

With regard to the desire of the city of Detroit to import cheap 
power, I want to submit to you' a letter quoting letters that were sent 
to Senator Burton and to members of the Senate committee by Mr. 
J. L. Hudson, of that city, the proprietor of the largest retail store 
m the city, director of several banks, and a vice president of the 
board of commerce of that city. 

The letter referred to is appended, marked " D." 

I should also like to submit a very strong editorial from the Detroit 
Times of July 3, 1911, entitled, "Every pound of power from 
Niagara is a pound added to the people's load." 
The editorial referred to is appended, marked " E." 
Right here let me say that the power companies themselves may thank 

the American Civic Association for having been very zealous to secure 

28305—12 ^12 
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the reenactment of the terms of the Burton bilL For some iMison 
or other it seemed to have been overlooked that with tha expifttttian 
of that bill there would be no license for the uae of water or im- 

f^rtation of power. At the time I appeared before you, in June, 
submitted, as the best evidence of that action, a Iett«r, wriiiton on 
,the 27th of June b^ the Secretary of War to the Sp^ker of the 
House of Bepsentatives, stating the ezaot situation ana teQinf what 
would happen with the expiration of the bill. I submit that letter 
ajoMn. 

The letter referred to is appended, marked ^^ F.'^ 

I believe that all of us are agreed that legiaUtive action is necas- 
aary. I certainly am convinced— because I know of its eiBcimcy and 
because I have a natural affection for the Army — that the War De- 

Eartment should be the department to have controL but there caji 
B no difference of opinion as to the necessity for suck action. As I 
said, my Bible, so far as figures and recommendations ccncemin^ the 
diversions of water are concerned, must be the reports of the Board 
of Army Engineers. We have had presented to us in printed form 
within the past week or two Senate Document No. 105, which con- 
tains the report of a distinguished Army engineer, Maj. Keller, 
which was completed. I believe, in the fall of 1908. I at times con- 
fess to a doubt, Mr. Chairman, that that report, which undoubtedly 
was called for for the express use of the commission in prepairing the 
treaty, was ever brought to the attention of that commission. For 
some reason or other its publication has been delayed for more than 
two years, and we who have been following that question have not 
had the benefit of the observations and conclusions of the Army en- 
gineers. 

Mr. Bbown. It is a fact that the commission had the use of all 
Ihoae things? 

Mr. Watrous. They should have had them, but some of us who 
made a zealous hunt for this particular report could not find them. 
It has been laid away somewhere for some reason which I can not 
understand, 

Mr. CooFEB. Gen. Bixby said that that waa ^ven by the Secretary 
of War to the President on the 19th of last August, and publidied 
on the 29th or the 31st. At anv rate, it was handed b^ the Secretary 
of War to the President two days before it was published, and two 
years and seven months after it was made. 

Mr. Watrous. I should say that^ in the letter of the Secretary of 
War, it is stated that, for executive purposes, its publication was 
withheld, and I can understand that m negotiating a treatjr there 
are things that must be held confidential. I am^ impressed with the 
statements made by this Army engineer and his recommendations. 
I want to read agam, as was read tne other day by Mr. Cooper, the 
conclusion of this Army officer's report, to whom was assi^ed specifi- 
cally the considisration of this question from the standpoint of scenic 
beauty. He says : 

Accordingly, 1 earnestly recommend that (unless the remedial works Just 
suggested be built) the minimum limits of diversion authoriaed on the Amer- 
ican side, namely, 15,100 cubic feet per second, be reenacted, and that no greater 
amount of energy be permitted to be Imported into the United States from 
Oanada than 160,000 horsepower. 

Mr. Flood. What is that you are reading? 
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Mr. Watrous. Page 15, of Senate Document 105, ^iven to us a 
week a^o. Thoae are speeific recommendatioBs making allowance 
for a plan prc^oeed by an assistant engineer who suggested a sub- 
merged dam at some point in the Niagara Biver whidi might have 
the effect of spreading the water. That I am not prepared to con* 
sider ; it is one of tho^ problematical things. However, that report 
is very definite and yet notwithstanding that fact, the treaty allows 
an increase of 4,400 cubic feet and has not set any limitations as to 
the importaiion. Bear in mind, however, that the treaty says there 
'' may be " a diver&ion of 20,000 cubic feet ; it is not mandatory, and 
it is evidently left to Congress to decide what it shall be. It ^ould 
be borne in mind also that as has been shown in the reports or state* 
ments made during the past two or three davs, that not all of the 
water that might m permitted to be used has been used and that the 
damage to the Falls which is m»itioned as having been done was 
done as the result of takdnff not 15,000 cubic feet, out 13,000 cubic 
feet in round numbers. Therefore to extend the amount now by 
4^400 cubic feet, we think, would be a very large increase. 

Coupled with that is the very important presentation as to the 
waste that goes on with some of the companies, notably one com- 
pany which is mentioned by name, where the waste i^ reported as 
3^ per cent, to which I had the pleasure of calling your attention 
tt your session on Tuesday — a waste of more than 2,500 cubic feet, 
which if transferred to water power, using the highest estimate, 
would mean something like 50,000 horsepower in round numbers. 
Thai shows that by a management which utilized what was given 
tkem tiiere would be available a great increase of horsepower. 

I had the pleasure yesterday of bringing out also, as I thought, 
the fact that there does not seem to be any very urgent need just now 
for increasad importation when it is recalled that out of the 160,000 
horsepower whicn might be used, but 110,000 has been used, or pos- 
sibly 115,000. I am using the statement of Gten. Greene at the hear- 
ing a year ago for the 110,000. There is also a permit existing to 
a company which for some reason has never used it, and which it 
would seem to me might be transferred to some company that would 
use it, and it would take care of the request of Detroit for 25,000 
horaepower and still leave 25,000 horsepower. 

Now, it has been shown that most or the damase to the Falls on 
the Canadian side is due to the fact that much of the water that is 
drawn off on the American side comes from the Canadian side of the 
river. When the Burton bill was originally drawn it was, of course, 
realized that it was impossible to say to Canada what Uiey could or 
could not divert, and we had to resort to a method of protection by 
indirection, and believing that Consress had power to act, that clause 
^as incorporated in the Burton bill which provided for the limita- 
tion of the amount of power that could be imported, namely, 160,000 
horsepower. 

In the face of the very disastrous possibilities to the Falls, which 
we think existed at that time and which we still think exists, as 
shown by the reports of the Army engineers, we insist that the limi- • 
tation should be ke^t up now and under the treaty. T^e statement 
has been made that if we do not allow our people to import up to the 
limit of the development over there, there is going to be a very large 
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Canadian development. That does not worry ns greatly — and I 
think we are practical ; I certainly want to be practical. 

There is a principle at stake, and it is a principle which is coming 
to be recognized more and more. You gentlemen, as members of a 
committee of Congress^ know that Congress is not legislating for 
Buffalo, or for Niagara, or for Detroit; you are legislating for the 
Nation. The Nation believes that in Niagara Falls it has a heritage 
which contributes to recreation, to pleasure, and to good health. 
The courts are coming to recognize, and we believe will recognize 
more and more as the years go oy, tne rights of the people to those 
things which contribute to recreation, and to pleasure, and to good 
health. The case which I have cited is a direct case, and under the 
jurisdiction of one of the United States courts. With this waste, 
showing what might be utilized, we are convinced that there is no 
practical need for increasing the amount on the American side. We 
are particularly impressed with the idea that because of the danger 
to the Falls on the Canadian side, which we all know is greater than 
on the American side, we must continue, by indirection at least, to 
prevent that ruin to the Falls by keeping up the limitation on the 
importation. Briefly, as Mr. Foster requested, our belief is now as 
it was last June when we labored to get the bill extended before the 
time might expire, and when just by a stroke of good fortune we were 
able to get it reenacted in the closing days of Congress — we believe 
now more than ever that the original terms of the Burton bill are the 
ones to be adhered to. 

The Chairman. In that connection let me ask if your association 
has ever appealed to the Dominion of Canada, or the Province of 
Ontario, not to take any more water for power purposes? 

Mr. Watrous. T know that an appeal has been made, not by myself 
directly but by other officers of the association, some years ago. It 
is reported that in a conversation between our president, Mr. Mc- 
Farland, and Ambassador Bryce that the ambassador said if he could 
have his own way he would be glad to have a party in arousing 
Canadian reco^ition to beauty in the Falls. Up to the present time 
we have not discovered that Ontario has paid any particular atten- 
tion to the scenic value of Niagara, although we are infoiined that 
one of the leading newspapers of Toronto is an enthusiastic defender 
of the preservation of Niagara from the beauty standpoint. 

The Chairman. Do you or do you not believe that Canada under 
the provisions of the treaty will use all the water she is entitled to 
use? 

Mr. Watbous. I wish you would make that a little more definite. 
I do not think they will use it within the next two or three years. 

The Chairman. Whenever they want to use water? 

Mr. Watrous. Eventually they may, but I do not believe that in- 
side of two or three years there is going to rise up a lot of new cities 
that will use power. 

The Chairman. In other words, you have no doubt that Canada 
will take advantage of the terms of the treaty and use whenever she 
i wants to use it the entire 36,000 cubic feet of water ? 

Mr. Watrous. From the physical and structural standpoint I have 
a good deal of doubt of any such immediate utilization. 

The Chairman. When they want to use it, they will use it? 

Mr. Watrous. Possibly. 

Mr. Flood. If they do it will be some time in the future, won't it? 
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Mr. Waisoits. Yes, sir ; I have not allowed the Canadian situation 
to be yery much of a bugaboo in my own mind. 

The Chatkman. You are requesting the committee to stop the im- 
portation of power from Canada to the extent that it is now 
restricted under the terms of the Burton Act, and also to prevent this 
jtdditional 4,400 cubic feet of water being utilized on this side t 

Mr. Watroub. Yes, sir. 

The Chairman. That is your position? 

Mr. Watroub. Yes, sir; and it is the position I take based on the 
reports of the Army engineers. 

The Chairkak. If the people on the American side use the amount 
of water they are allowed under the treaty of 20,000 cubic feet a 
second, do you believe, from your knowledge and investigation, that 
it will iBJure die scenic beauty of the Falls t 

Mr. w ATRons. I believe it is based on the report of the Army 
engineers. 

The Chairman. Gen. Bizby said the other day that it would be 
onappreciable. 

Mr. Watbous. I doubt if I could discover it with the naked eye, 
but the investigations and the observations are to the effect that 
there has been an appreciable withdrawal of water from the Falls. 
It has been unfortunate, in the opinion of most of us, that there has 
been any. 

The Chaishan. Do you believe the erosion going on injures the 
scenic beauty of the Falls t 

Mr. Watbous. Yes, sir. 

The CsAiBHAK. That it has something to do with it? We can not 
change natural laws. 

Mr. Watbous. We can not really interfere with the operations of 
Mother Nature. 

The Chairman. Quite true. The question is whether taking this 
small amount of water injures the scenic effect of the FaUs, or 
whether the injury to the Falls is not on acount of geological action 
and beyond our control ? 

Mr. Watbous. Not according to the reports that are made. The 
water taken away has had the effect of reducing the amount going 
over the crest of the Falls. That is a different proposition from the 
receding of the brink of the Falls. 

Mr. Flood. There was a gentleman here just now with a proposi- 
tion to stop that. 

Mr. Watbous. I have not read his complete statement. 

The Chairman. It will be in the record. 

Mr. Watbous. I read this letter of Mr. Hudson, Mr. Chairman, 
as the expression of a business man for whose ability I have the great- 
est admiration. He writes to Senator Burton under date of May 6. 
Bear in mind, this is Detroit, where it is alleged they are so keen 
to get cheaper electricity. By the way, seriously speaking, have we 

discovered that these cheap things ever amount to anything? When 

there is one company that has an established rate, does it often hap- 

{en that another company comes in and gives us anything cheaper? 
Ir. Hudson writes : 

I am exceedingly interested in Niagara Falla For 40 years I have been in 
the habit of going there. I have never seen anything that compares with the 
Falls in grandeur, and I have been utterly opposed to diverting the waters 
from their natural course. 
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I ttiiiik we made a miBtake in giving tlie power eompanies any rights there 
at all. They now use 34,000 «iil»lc fleet per second and want 56,000. I feel 
very earnestly that their request should be denied. The enormous amount 
of water that went over the Falls before any of it was diverted was xione too 
much, and now in many places the decrease is noticeable'. 

A pretty good statement from a recognized business man. You 
can not say it is sentiment. The other day we were alleged to be 
suffering from neurasthenia. I hope not; but the sentiment of the 
people as it has come to us, as it came to us in 1906 when we first 
took no this matter, and as it has been renewed, caused us to lead in 
the effort to get the Burton bill renewed. 

Mr. Flood. Is it a fact that they are using 34,000 feet ? 

Mr. Watrous. He says 34,000 ; I should think it would be 26,000. 
He may have stretched that a little. Whatever they are using it 
has been sufficient to do more or less damage to the Falls. 

Mr. Flood. Less than half what they proposed to use? 

Mr. Wa'i;pous (reading) : 

I am forced to state that existing diversions have already serioiuly inter- 
fered with and injured the scenic grandeur of Niagara Falls at the Horseshoe^ 
and that this injury and interference will probably be soon emphasized by the 
eOscts due to Uie prevalence of lower stages on Lake Erie and the upper lakes. 

The Chaibman. Who made that report? 

Mr. Watrous. The Chief of the Army Engineers. 

The Chaieman. What is his name? 

Mr. Watrous. I am not sure. I think at that time the Chief 
of Engineers was Gen. Marshall. It was that statement that led 
us to make such an urgent appeal for the renewal of the terms of 
the Burton bill a year ago, ana last June and last August That is 
the statement of an expert. I believe in the service of experts. Un- 
derstand, we are carrying on a wide ran^e of good work, we think. 
We are urging cities to do comprehensive city planning; we are 
proposing a bureau for our national parks, and we believe in the 
service of experts. In the handling of Niagara Falls we believe in 
experts, and believe we have those experts in our regular department 
of the Army. 

^ If you want someone to whom you could put more detailed ques- 
tions, I ask you to await the appearance of Mr. McFarland, wno is 
in a position to answer those more adequately than I can hope to. 
I know and you know, gentlemen, because you have had expressions 
from them, that the sentiment of the people at large is growing more 
and more in favor of recognizing the value of these scenic wonders 
and particularly of Niagara Falls. 

There are other ways of getting power that I can cite you if you 
do not know of them already. There is the wonderful power de- 
velopment going on in North Carolina where they are developing 
power from small mountain streams without working any great 
injury to any number of people from the scenic standpoint. Do not 
think that we are attacking all power propositions. We are not 
We have been standing steadfastly for the preservation of Niagara 
Falls, notwithstanding the demands of these great companies who 
wish to make money from them. Only recently we were urged to 
lend a hand to the preservation of certain falls down in Georgia. 
It did not seem to us that it was a national undertaking of sufficient 
importance to enlist our attention. We have realized that Niagara 
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IS the one n^eat thing. You do not need to be told by me that Ae 
people of foreign countries know only of Niagara Fails when they 
think of scenio wonders in the United States. 

The Chatbwak. Did your civic association oppose the ratificatioi^ 
of the treaty when it was under consideration ? 

Mr. Watbous. We were in consnliatkm — I was not ; it was not my 
^ood fortune to be secretaiy at that time — with th^ Secretary of 
^tate and nvith the ambassador. We were called upon for our views^ 
and we were given to understand that the treaty would vety fuHy 
reoagmae the demands of the people for the preeervation of Ibe 
beautiful. I am going to tell you frankly that I am not weU SBit- 
iafied with the treaty. I do not think the treaty comes ttp to tl^ 
d^nands at all. 
Mr. Ckaebkak. It is the supreme law of the land, is it not? 
Mr. Watbous. I believe that it is. 
The CffATBMAK. We oug^t to carry out the treaty. 
Mr. Watbous. We can do it There is nothing mandatory about 
the water tiiat may be taken from the American side. It says there 
may be a diversion of 20,000 cdbic foet a second, and Con gr e ss oeiS 
tainly has the power to decide how much of that may be used. 

Mr. Flood. That is a right that is given to American citixens whidi 
we need or need not exercise as we choose, as we see fit. 

The CHAQtMAK. You are firmly of the opinion that the diversim 
of the water is injuring the Falls? 
Mr. Watbous. Yes, air; I am firmly convinced of that. 
Mr. CooPEB. New i ork is preserving the Palisades, is it not simply 
as a matter of scenic beauty f 
Mr. Watrous. Yes, sir. 

Mr. CooPBH. They were blasting them down to secure atone for 
paving purposes. 

Mr. Flood. Do you think the diversion of 26,000 feet of water has 
already injured the scenic beauty of the Falls? I understand that 
at this time they are diverting 26,000 cubic feet a second; 15,000 
or more on this side and 11,000 on the Canadian side. Do you think 
that has already injured the scenic beauty of the Falls? 
Mr. Watbous. I do; yes, sir. 

Mr. Fixx)D. Then to divert 66.000 

Mr. Watbous. Would be, I tnink, vwy, very injurious. I think' 
there is lonly one way to stop it on the Canadian side. We can not 
tell them what they can do, but we can say that there shall be a 
limit on the importation. 

Mr. Flood. Tney raised the vested rights question six years ago, 
did they? 

Mr. Watbous. The question as propounded by Mr. Brown as to 
iiie vested rights of the companies was very, very thoroughly con- 
sidered, I am told, by the waterways commission and the others 
who drew up the Burton bill, and it has always seemed to us that if 
the compames, believing they had such a vested right, were so thor^; 
oughly convinced of it thev ought to have put it to the test right 
then and there. They might have saved themselves a great deal of 
money — ^surely much peace of mind and relief from the attacks on' 
them. Now, for their peace of mind, why don't they put it to the 
test? 

Mr. Brown. Those rights were recognized not only by the Bur- 
ton law but by the trea^. 
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Mr. Watrous. It should be borne in mind, Mr. Chairman, that 
when the Burton bill was drawn it was recognized that there were 
existing power companies that had put up large amounts of money 
for their plants, ana it was for that reason that we mentioned in the 
Burton bill who was to receive the permits. I am going to read 
a paragraph written by our president. 
^ Mr. Flood. What is the extent of the life of a power company ?^ 

Mr. Watbous. It is a perpetual charter, as far as the companies 
are concerned. The life of the treaty was to be five vears. 

Mr, SoovELU The law of the State of New York provides for 
corporate existence by allowing certain certificates whether you 
are chartered by act of the legislature or incorporated under State 
law. 

Mr, Watrous. I am not prepared, Mr. Chairman, to speak very 
definitely of the New York phase of this proposition. It does 
occur to me, though^ that as oetween the States and the Nation 
we have the old-fashioned idea that when the Federal Government 
Ib back of a proposition it is back of it a little stronger than when 
it is backed bv a State. I presume now that I am getting off onto 
questions of law that I have not a right to talk on. You know, 
how our State policies change. They are likely to be changed very 
often. I do not see any particular reason why Confess should 

Sive up that jurisdiction. You would have the question of juris- 
iction always before you. 

Mr. Brown. Mr. Watrous, on what do you base this right of 
Federal control to protect scenic beauty? 

Mr. Watrous. They have cot the right up there; it is a navi- 
gable stream, and it is a boundary line. 

Let me read this extract from the decision which is cited in that 
Colorado case : 

We say that the creation of a summer resort Is a beneficial use. Is It 
no benefit to the public to spend money In making a beantifal place in nature 
visible and enjoyable? Is It not in line with public health, rest, and recrea- 
tion? If a person takes a stream and» after putting in waterfalls, ponds, 
bridges, walls, shrubbery, and blue-grass sod, works it Into a beautiful home, 
that is a beneficial use. It is a benefit to the weary, ailing, and feeble 
that they can have the wild beauties of nature placed at their convenient 
disposal. Is a piece of canvas valuable only for a tent fiy. but worthless as 
a painting? Is a block of stone beneficially used when put into the walls of 
a dam and not beneficially used when carved into a piece of statuary? Is 
the test dollars, or has beauty of scenery, rest, recreation, health, enjoyment 
something to do with it? Is there no beneficial use except that which Is 
purely commercial? 

It would seem that parks and playgrounds and blue grass are benefits and 
their uses beneficial although there is no profit derived from them; if not, 
then the contention of the defendant corporation must be maintained that 
nothing but money-making schemes are beneficial. The world delights in 
scenic beauty, but must scenic beauty disappear because it has no appraised 
cash value? If this defendant corporation takes the water out of Oascade 
Canyon, it can take the water out of the Seven Falls and Cheyenne Canyon, 
and Glen ESyrle, and the beautiful parks, and homes and summer resorts of 
the State. We feel compelled to say that there are beneficial uses of the f^U 
of water than the mere production of commodities In competition with others 
now existing. When the defendant company says the complainants are put- 
ting the fall of the water to no beneficial use, it means that the complainants 
are not ruining the beautiful scenery for cash. 

Mr. Brown. Did you bear in mind when you cited the Colorado 
decision that in Colorado there is no law of riparian rights ? There 



PBSSEBVAXION OF NIAQABA FAIX8. 179 

are no riparian rights in Colorado ; but there is in New York and 
tverj State east of the Mississippi. 

Mr. Watroub. Those are matters which the States regulate for 
themselyes. 

Mr. Bbown.'.You are right. Each State rebates for itself, and 
that is why in Colorado there is no riparian-rights law and in New 
York there is. 

Mr. Watbous. Colorado changed the situation at one time 

Mr. Bfiowif. Colorado did not change, it. The law of appropria- 
tion grew up from the custom which prevailed upon the lanas before 
«ver the State was organized. That custon evolved into a law, and 
that local law was against riparian rights and in favor of appropria- 
tion, and as such local law is recognized by the Federal courts. This 
ease you cite is purely one as to ri^ts by prior appropriation. It has 
nothing to do with riparian rights. 

(Thereupon at 5.30 o'clock p. m. the committee adjourned imtil to- 
morrow at 2 o'clock p. m.) 

COMMTITBE ON FOREIQK AfFAIBS, 

House of BEPSBSENTATivifis, 

January 20^ 1912. 

The c<»mmttee met at 2 o'clock p. m. Hon. William Sulzer (chair- 
man) presiding. 
The Chaibjcak. The committee will be in order. 

STATEMEHT OP MB. T. WIHTHBOP SPENCEE IN THE MATTEB OP 

THE PBESHKVATIOH OP NIAOABA PALIS. 

The Chaibman. Mr. Spencer desires to be heard. You may pro- 
ceed, Mr. Spencer. 

Mr. Spencer. I represent those people who are anxious to know 
the facts and their direct measurements in favor of the preservation 
of Niagara Falls. I speak from personal observation on account of 
having made the investigations myself. In order to save time, I 
would ask permission of the chairman to read this paper, and as 
there are a number of figures in this it will be less difficult for the 
reporter if I hand a copy to the chairman, together with several 
photographs which aave oeen taken of the Falls. 

The rate of the recession of the Falls, obtained from measurements 
made by Prof. James Hall in 1842, and my own in 1905, was found to 
average 4.2 feet per annum for the whole width of the gorge. Mine 
was the fifth survey. While this figure is the mean rate, there are 
years of no appreciable retreat, during which the soft underlying 
Tocfcs are being eaten away; subsequently the hard upper rocks" col- 
lapse. In 1678 Hennepin showed a cross fall the position of which 
we have been able to locate. Thus we know the approximate rate for 
227 years at an average of 4 feet per annum. 

I succeeded in making soundings under the Falls themselves. The 
depth to the fallen blocks is 72 feet. Here the lower beds are all 
sort. The rapids above the Falls descend 55 feet. On account of the 
thickening oi the upper hard rocks and the downward slope of the 
lower rocks the rate of recession is diminishing to an average of 2^ 
feet per year. 
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You have been told by many gentlemen that the diversiou has 
produced no effect upon the Falls. I hare no doubt tfa«t they _ have 
been honest in their belief, particularly as temporary conditions 
favored such. A man usually does not see himself growing old 
until suddenly awakened to the fact, but these ffentlemen offer no 
grounds for their beliefs, nor were they likely to oe in a position to 
give reliable opinions. 

The reason for these statements is based upon the fact that be- 
tween 1803 and 1910 hi^h w^ter prevailed, thus more or less obscur- 
ing the effect of diversion. Thus during the five years, 190&~1910, 
there was a discharge of more than 200,000 gross horsepower per 
second than during the 16 preceding years. The mean stage of water 
during 1911 was low and the discharge fell to more tmn 264,000 
gross horsepower below the averase between 1891 and 1905, or if we 
take the average of the month of January, 1911, the diminution was 
more than 500,000 jgross horsepower. Every foot of water from 
above the upper rapids represents 24 gross horsepower. It is a ques- 
tion, then, now much of this can be used or wasted. 

Another fundamental point has not been shown to you. Accord- 
ing to the Bruckner law, the cycle of wet and dry years is about 36 
years. Niagara appears to have two subcycles. A period of low 
water ended in 1886 ; high water prevailed until 1845 ; low water 
until 1856 ; high water until 1864 ; low water until 1875 ; high water 
imtil 1887; low water until 1902, inclusive; since then hi^h water 
until 1911.' During these periods there has been an occasional ab- 
normal year. Nineteen hundred and eleven may have been such, 
perhaps due to excessive evaporation, as prevailing low water does 
not seem to be due for some two years more. But 1911 may be the 
beginning of a low- water period; then the fallacy of the claim of 
no effect upon the Falls will be seen. The mean discharge of the 
river from 1906 to 1910 was 211,000 feet per second; the mean dis- 
charge for the 15 preceding years was 204,000 feet per second, and 
for weeks together it may fall as low as 160,000 feet per second. 

The Horseshoe Falls was formerly 2,900 feet in length. On ac- 
count of the lowering of the water, the Canadians have cut off 415 
feet from that end by the construction of the retaining wall. The 
Chief of En^neers told you that for the lowering by 4 inches on the 
New York side the equivalent amount on the Canadian side is 9 
inches, but many people have forgotten this. 

With the full use of the water, as under the treaty, the level will 
be lowered on the Goat Island side by more than 10 incnes. and on the 
Canadian 23 inches. This includes the diversion by tne Chicago 
Canal. The depth of water for 800 feet adjacent to Goat Island, ex- 
cepting fissures, varies from less than 6 incnes to a foot at the mean 
stage of the 15 years mentioned. I have often seen it so low that 
you could walk out on the New York side with perfect safety. Witfi 
such diversion, as is in sight, the International Boundary Line 
would be out of water and uie remaining portion of the Horseshoe 
. Falls would be entirely within the Canadian domain. Plate 23 of 
the Engineer's Report shows you how low the water is. For three or 
four months during 1911 the water was as low, or lower than shown 
in this plate. 

This picture [showing first picture] was taken in 1900. Where 
these Falls in the picture formerly existed it is now simply black 
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rock. Plate H of the Engineer's Report [showing photograph] will 
show you tikis. As I stated before, on several occasions I could with 
perfect safety walk out along here [indicating] on the west of the 
Falls. 

Mr. Olute, How deep is the water that flows ovei* the Fulls at 
that point now^? 

ilr. Sfbncer. It varies from a foot to 6 inches and the maxi- 
mum depth of the water at the crest of the upper rapids is not over 
9 feet at any one point, and the major portion of that would he 
less tbmD. 7 feet, and where the Falls are deepest, I mean on the crest' 
of the line, ^^hich is the Canadian side, I do not think any part is 
over 8 or 9 feet. As I say on the crest of the rapids above the Falls 
the water does not reach 9 feet at any one point. On the American 
Fills tiie mean depth is only about 3 feet at the upper rapids. At 
the crest of the Falls it is much less. 

Mr. GiiiKs. WeU^ now, will that be seriously affected if they take 

all the water that is supposed to be taken unaer the treaty, in your 

opinion 1 

Mr. Sfei^csr. It will, as will be shown in this paper. 

The question before you is how much the diversion of 4,400 cubic 

feet per second will affect the Falla Again if you will look at plate 

22 of the ^Engineer's Report, and compare figures 1 and 2, you will 

see the dilEerence between the effect or 200,000 and 196,000 feet, that 

IS the withdrawal of 4,000 feet. During three months of last 

winter not merely was the dischar^ reduced by this 4.000 feet but 

to double this amount. Now, this is a question that effects 800 feet 

on the New York side of the great cataract. The American Falls 

is not effected to such a great degree, but half of those Falls next 

to Goat Island have only a few mches of water and I have been 

over more than half of the Falls when partially drained. 

I will say here that after four months, three of these continuous 
months, in the winter and that is November, the condition was even 
worse than is shown here, that is not for one day but the mean for 
those months. If you will again look at this portion of the Engi- 
neer's Report it throws much light upon the subject [exhibiting 
photograph of the Falls]. This photograph was taken when there 
was a discharge of 196,000 feet per second [exhibiting another 
photograph]. This photoffraph was taken when there was a dis- 
charge of 200,000 cubic feet per second. The difference is 4,000 
cubic feet per second. Now, during 1911 there was 196,000 feet, I 
mean for tne whole year, remember, the discharge was equal only 
to 192,000 feet per second. Consequently the difference is twice 
what this figure is up here, that is to say — I will repeat — the mean 
height of the water in 1906 was 4,000 feet below what this picture 
shows [indicating]. This picture [indicating] shows 4,000 feet 
b^low what this picture shows [indicating]. 

Nowj the American Falls is not affected to the same extent as this 
New York end of the Horseshoe, but the southern half; that is, the 
half next to Goat Island, is only 6 feet 10 inches deep, so that the 
southern end of the American Falls is only a little better off than — 
this portion of the Horseshoe is better off because the water is com- 
ing more from the Horseshoe than it is from the American channeL 
Now, with regard to the subject of the lower rapids. 
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The subject of the lower rapids has been mentioned. One of them 
has a height of 51 feet. They are part of the falls of Nia^ra 
and are visited by just as many people. In magnificence neither 
these nor the rapids above the Falls are inferior to the falling sheet 
of water. You can not cut off an arm and a leg of a man and leave 
him intact But here is another point, if you (uvert the water from 
the pool below the Falls you lower its level, which increases the rate 
of recession of the main Falls themselves. The (}uestion of the inter- 
national relationship of this water I shall not discuss. 
' The mean level of Lake Erie during the whole of 1911 ^was 7^ 
inches below the level of the preceding 20 years. A part of this at 
least was due to the diversion of the waters. Three of the companies 
take their water from the basin above the rapids, and in doin^ so 
increase the size of the outlets of this basin. For the large snips 
each inch of cargo, I am told, represents $100 in freight. 

Gentlemen, I am not hostile to the power companies asking for 
more water. Let me say that had it not been for the persistent re- 
fusal of the Ontario government I believe that the quantity allowed 
on that side, under the treaty would have been neatly curtailed, 
and as you know two of the power companies there oelong to Ameri- 
canSj who through the Ontario government have obtained greater 
privileges than uiose located in New York. While not hostile to 
these companies nor to the Buffalo Drainage Canal, which could 
obtain nearly 86 gross horsepower per foot^ yet I think that the 
people have a right to a presentation of their side of the question, 
and I have offered you facts which you majr take in consideration 
with the subject. If I may be allowed to cite a British anecdote^ 
The Earl of Kimberley was secretary for the colonies. He took the 
draft of the treaty, after the first Boer War, to Queen Victoria. She 
said, '' May I ask you to reconsider, for this will be a fatal mistake." 
He returned; again she pleaded for another reconsideration. He re- 
plied, " It is settled. It is the will of the people." She replied. 
*' Then I shall sign. But you will live to see the day when Britain 
will regret it." Kimberley said, " We have learned to regret it. Her 
Majesty was right." 

Now, gentlemen, let me say that under the full diversion of water 
as granted by the treaty, the main cataract will have been been 
reduced to one-half of its breadth, as also one-half of the American 
Falls. The treaty permits a diversion of 28 per cent for mean dis- 
charge, or 33 per cent, including the Chicago canal. This rises to 
40 per cent during months of low water. The extreme disturbance 
on account of wind lasts for only a few hours or a day and may be 
rejected from consideration. However, for a week in February, 
1909, during low water the flow of the water was suspended from 
the American Falls and 800 feet of the main cataract, next to Goat 
Island, a forerunner of future conditions. Gentlemen, it is for you 
to consider the facts as related to the whole people on the one 
hand, and on the other whether it is the advantage to turn Niagara 
into alluminum carbide, etc., for the other general manufacturing 
uses do not consume an inordinate demand for power. The Allumi- 
num Co., according to the report, was for years working on a capital 
of $3,200,000. Two or three years ago they were able to pay a 
stock bonus of 500 per cent, thus bringing the capital up to $16,- 
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'XW^OOO. It does not appear that the American people received any 
bonus for their water. 

Mr. Kendall. How is that last statement true? 

Mr. Spencer. Under the treaty. 

Mr. Kendall. I heard that, but what did you say about 40 per 
cent? 

Mr. Sfencer. When the water is at a low stage, I mean. 

Mr. Kendall. The full discharge of the Falls will be 40 per cent? 

Mr. SPENCfER. At the low stage of the water, lasting for a month 
or more, and as any variation as to that lasts only for a few hours 
it is not worth considering one way or the other. It might be 
enough to stop the works for a few hours. 

I cfok show you a photograph of this which you can pass around 
showing the stability of the flow [passing photographs around tiiie 
committee room]. 

Mr. Kendall. But that is a photo^aph illustrating the situation 
(here during that week in Februarv, is it? ^ 

Mr. Spencek. Yes ; that is prophetic of what is going to happen 
with a full outturn of the power. 

Mr. Kendall. Well, it is descriptive of what has happened under 
those conditions. 

Mr. Spencer. It has happened under those conditions. It has 
been diminished on two other occasions, but never a stoppage of the 
water on the American Falls occurred until February. Subsequent 
to that, the year after, the American Falls were broken up into four 
parts, but I did not ge?t photographs of that. These photographs 
were my own. That is a determination of the water on our New York 
side of the Horseshoe [illustrating]. This also shows the retaining 
wall by which 415 feet are permanently diverted. 

Mr. Cooper. Do you mean that 400 feet out from the Canadian 
side there was a wall erected which prevents the water from flowing? 

Mr. Spencer. Absolutely, for 415 feet, and the wall is shown m 
that picture. Now, I will not presume to suggest anything. I sim- 
ply brought these facts to you tor your consideration. 

Mr. Foster. Will it interrupt you if I ask you the purpose of this 
retaining wall ? 

Mr. Spencer. I will state, as you were told by the Chief of Engi- 
neers, that the greatest effect was on the Canadian side; where it is 
inches on the Goat Island side it is 9 inches on the Canadian 
side. When the first power plants were established they drew the 
greatest portion of their water not from the New York channel — that 
is, the Horseshoe channel — ^but drew the ^eater part of the Cana- 
dian channel, the result was the water flowing back, and before they 
began their work, about 1901 — I can not give you the exact date — 
they built this retaining wall and filled in with earth behind it, and 
it runs along 415 feet at the end of the Falls, so no matter what the 
condition ot the rainfall is that has been destroyed to that extent. 

Mr. Foster. By the Canadian Government! 

Mr. Spencer, if you draw me into the question of the Canadian 
Government-— it was done for a simple purpose. Prior to that the 
water was usually drawn off from the Canadian side. This wall 
was built to block the water, and to send it back to the power house. 

Mr. Brown. That was done as a part of the park system — to- 
enable spectators on the Canadian side a better view of the Falls? 
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Mr* Sfbnger. Not at all. I was at Niagara Falls practically all 
the time this was being constructed, and wnen it was thrown open. 
Now to come to the quesdon^^ 

Mr. Kendall. Before you leave that question — the effect of estab- 
lishing that retaining wall was to destroy 415 feet of the Falls, 
was it? 

Mr. Spenceb. Four hundred and fifteen feet of the main HoraeiAoe 
Falls on the Canadian end of the Hoiseshoe. 

Mr. Ejbndall. But there had been a flow of 415 feet of water over 
that until that time? 

Mr. Spencer. Yes; prior to that time. It took about oae and a 
half years before it was completed. 

Mr. Kendall. That was diversion of the water that had previously 
gone over that wall toward the center of the wall ? 

Mr. Spenceb. Yes ; high water has been lowered by the diTersion 
of that water, and it got to be very shoalv. 

Now, it is a question wliether it is pleasing to destroy the Falls 
or to exploit the carbide works and those other great ccMisumers 
of power, the aluminum company ; and I will mention here, perhaps 
some you do not know, according to their report they have been 
working with a capital of only $200,000, but three years ago they 
were able to pay a stock bonus of 500 per cent, but the Amencan 
people did not get any part of that bonus. 

The Canadians now charge rental for that water; the American 
people receive none, nor do mey receive duty. In an editorial of the 
organ of the Ontario ^vermnent, January 18, it was stated that 
early in 1911 the margm of possible exports has a long way to go 
before being exhausted, and that the removal of restrictions would 
seem to be somewhat superfluous. It is stated that the consumption 
in Ontario is comparatively limited, and that the Canadian Govern- 
ment can impose an export duty. 

Mr. Kendall. Now, that means, I take it, that tha:e is plenty of 
water there that may be exported ii it is not utilized there. 

Mr. Spencer. There is plenty of water available under the present 
agreement, and it would be superfluous to give permission to pass 
any more. I should have brought that clipping I received only a 
few minutes before I came here, but I forgot to bring it down. Now, 
of course, the Canadian Government has the power to apply an 
export duty, as the statement mentions. 

Mr. Brown. May I ask you this question: The Canadian power 
companies have to reserve one-half of their power for sale on the 
Canadian Government? 

Mr. Spencer. Yes. 

Mr. Brown. And they can only export the other half of each com- 
pany, not to the aggregate sums of all the companies, so that if the 
Canadian Power Co. is given the privilege to export one-half of its 
power and the Ontario Co. one-haif of its power then there could be 
no export unless there was some other company ready to develop two 
for every one that was exported. 

Mr. Spencer. These two companies could increase their power of 
production, and by that means they could export more. 

I wish to say one word in regard to the work of the Intemational 
water-making machine. I have had something to do with that. It 
was originated by the late Andrew H. Green, of New York. That 
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was for the special purpoie of saving the Falls from spoliation. I 
had the honor on several occasions to assist the late Secretary Hay 
and also the lata Senator Flatt, so that I am thoroughly informad 
with cegftrd to tiie mothods of that Intematioiial water-making 
machine. 

Genflemen, I thank yon for your attention. 

Mr. E^SKDAix. Do you r^zesent some civic association ? 

Mr. Spbhgul I. am a member of a <wic aaeociation^ If you wish 
to knoiw how I got in connection with this I will give it to you in a 
f €w mittutM. 

Mr. Kekdaix. The only purpose I had was to ascertain the reason 
&E youc being here this afternoon, which is a very proper one alto- 
gether. 

Mr. SPEif CFJK. The reason is this : I beffan as a youn^ man to stud^ 
the situation at Nia^ra Falls ; later I began to publish for the Ni- 
agara Falls Park Commission. I publisned a lengUiy report. I 
b^an in 1902, or about that, my association with Mr. Greene, and on 
account of this previous association and the fact that I was connected 
with the work and other matters relating to Niagara Falls it was 
thought but ri^ht that I should have an opportunity to carry on 
acientific investigations. Although an American citizen, I was asked 
bv the geological survey of Canada to make a full report upon the 
Falls. I dia not have the facilities that the engineers had m some 
directions. I had more facilities in some other directions. The 
result of that was I published a work of 500 pages on the scientific 
history of the Falls, a part of which is includea in the statistics which 
I have been giving you. I have kept up with the information which 
has been supplied by the engineers department, until the present 
time, consequently I am familiar — th«re may be some details I do 
not know — ^but I "am familiar witti almost everything of a scientific 
nature concerning the Falls of Niagara. 

Mr. Kendall. 1 am glad you made this subsequent statement. I 
think it is valuable. 

The Chairman. Mr. Spencer, will you put into the 'record your 
statement with regard to the recession of the Falls by reason oi the 
erosion? 

Mr. Spskcbr. I shall be very glad to do so, and I therefore hand 
you a copy of my paper on tiiat subject, which, together with what I 
iave previously stated, covers the whole question. 

[Bulletin of the Geological Society of America. Vol. 21, p. 447-448, pi. 32-34, Aug. 10, 

1910.1 

IlfTEBBUPTION IN THE FLOW OF THE FALLS OF NiAGABA. IN FeBBUABT, 1909. 

(By J. W. Spknceb. Read before the society Dec. 29, 1909.) 

Previous Fltjctuationb. 

S^lnce the year 1S90, the mean level of Lake Erie has t&Ueo. about 1 foot ' 
and the basin above Goat Island about a foot and a half. From that year 
until the end of 1905, the mean annual fluctuations varied scarcely more than 
1 foot, while in one case the mean monthly variation reached nearly 2 feet; 
t>ut during the progress of storms, wli^en the wind has changed to the opposite 
direction, the fluctuations hare been found to reach 5 or evra 6 feet 

^3. W. Spencer: Evolution of the Palla of Niagara. Geological Survey of Canada, p. 
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Fluctuatiohb or 19(M^ 

» 

During January and the early part of February, 1909, the lake level was 
below that of the mean, but on February 10 Lake Brie rose nearly 3 feet 
above the mean annual average height (1889-1906, inclusive), wblle in the 
following and succeeding days it fell with a northerly wind to 4 feet ImbIow the 
mean (as shown by the records of the gauges as furnished the United States 
Lake Surv^). This was on February 14. At this time the weather was very 
cold. On account of the reduced depth of the water on the upper rapids, as 
the ice was forming, it remained* anchored to the projecting rocks and was not 
carried over the falls ; so that the New York channel and the mahi cbannel to 
about 600 feet outside of Goat Island were frosen over, except one small lead,, 
which scarcely showed any current where ordinarily it is a rushing torrent 
It must be emphasized that the ice was not an accumulation of blocks carried 
down from Lake Brie, as often occurs, like in the jam of the following April 
As the blizzard continued, with its falling snow, the lake level fell to tlie lowest 
on February 14, and almost all of the water beneath the ice was withdrawn 
so that the American Falls of 1,(XX) feet in breadth were drained, except four 
or five insignificant streamlets, as shown in plate 32. The eastern side of 
the main falls, adjacent to Goat Island, was drained for 800 feet, as may 
be seen in plate 33, figure 1. The end of the Ice-covered rock rim of the first 
cascade of the upper rapids, with the frozen river in front of Qoat Island, is 
shown In plate 34, figure 1. On the Canadian side, the main falls, which. have 
already been curtailed by 415 feet, due to power diversion, was further drained 
by about 200 feet, as illustrated in plate 33, figure 2. Another photograph, not 
reproduced, shows that in the middle of the main cataract the rocks almost 
reached the surface; but without allowing for these thinly covered masses, the 
total shrinkage of the main falls amounted to a reduction of the crest line 
from 2,960 feet (In 1901) to 1,000, and the diameter was shortened from 1,200 
feet to less than 800. 

From the foregoing it may be understood that the cause of Niagara " run- 
ning dry," as expressed by the newspapers, was due to the recent lowering of 
the river level (partly owing to power diversion), thus permitting the forma- 
tion of the ice barriers, which cut off the reduced supply of water during a 
strong northerly wind, in very cold weather, at a time of the low stages 
of Lake Erie. This condition continued for nearly a week. Had there been no 
ice, the extreme effect of the wind would have lasted for only a day, even if 
the volume of water had been below the normal amount. The Whirlpool 
Rapids were lowered. by many feet, so that the usual rushing, boiling, pitching, 
torrents seemed tamed, as may be seoi in plate 34, figure 2. 

SllilLAB OCCUHBKNCES. 

within the historic record the only other times when similar phenomena 
have been seen were the following: On March 29, 1848, the ice from Lake Erie 
blocked the river for one day, as described by the Hon. Peter A. Porter; on 
March 22, 1893, a partial stoppage occurred which also appeared to have been 
due to the blockade of lake ice; and on February 29, 1896, there was another 
shrinkage of the falls. None of these cases were comparable to that of 1909, 
when the phenomena lasted for nearly a week from February 14. With the 
continued draining of the falls, a repetition of these features should be ex- 
pected. In part, they represent what will become a permanent condition, 
owing to power diversion. The above is from my personal observations, and 
the photographs are of my taking or those of Mr. B. Deming Smith, of Niagara 
Falls, who accompanied me. 

NOTB.— In March, 1910, owing: to the shoaling of the waters on the upper rapids, the 
ice was caught and so barricaded the New York channel that the American Palls were 
again damaged, being broken into four parts. 

Mr. Cooper. Do you intend to have these photographs put in his 
statement? 

The Chairman. No ; they will not be printed, but you might leave 
those photographs here, Mr. Spencer. 

Mr. Spencer. They are in the report of the Engineers. 
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I laid on the table the other day a copy of this pamphlet, and if vou 
will look at it at this place in here you will see the lines marked 
showing what has been cut off and the future effect on the Falls. 

Refebendum League of Brie County, 

Buffalo, y, Y,, January 19, 19JML 

To the Hon. Wm. Sulzeb, 

Chairman of the Committee on Foreign Affairs, 

House of Representatives, Washington, D, C. 

Dear Sir : The city of Buffalo in November, 1005, voted to establish a munlci- 

pal electric-lighting and power plant for the benefit of the city and its inhabitantsL 

In order to get the electric current for its municipal distributing plant at a 

reasonable price, Buffalo must get electrical power from Niagara Falls by and 

through a State generating and transmission plant. 

Any further grant by the United States Government of the unused 4,400 
cubic feet of water per second, which, under the present treaty, is permitted to 
be diverted on the American side of Niagara Falls, should be granted by the 
General Government to the State of New York. 

Electricity can be produced at Niagara Falls using the public waters at a 
cost not to exceed |6 for horsepower per year, and is actually sold to the 
Ontario Government for less than $10 per horsepower per year. 

Power poduced at the Falls and tansmitted to a much greater distance from 
the Falls than Buffalo is sold for less than the prices charged for like amounts 
of power in Buffalo. 

The distributing company In Buffalo charges the small consumer at the rate 
o( |0OO per horsepower per annum, as against the $6 per horsepower, cost of pro- 
duction at the Falls. 

The several companies which produce, transmit, and distribute electricity 
either have a community of interest or unite in a policy adverse to the small 
consumer. 

The Niagara Falls Power Co. sells 450,000,000 kilowatts per annum for one 
and a quarter millions of dollara 

The Cataract Power & Conduit Co. sells one-third of this amonnt for 
11,000,000. 

And the Buffalo General Electric Co. sells one-twentieth of the first amount 
for $1,000,000. 

The city of Buffalo can be lighted and heated at night, both publicly and 
privately, by less than 200,000 horsepower. The scenic beauty of 79lhgara 
Falls need not be considered at night, and 1,000,000 horsepower could be gen- 
erated on the American side alone, at night It iB dnggested that suAcfent 
horsepower for heat and power uses in Buffalo can be generated and trans- 
mitted at ni^t and stored by modem methods for day use in Bnffklo. 

This organization, composed of over ^000 citizens of Buffalo, and sitaaking 
for the small consumer of Buffalo, to whcnn light and heat at reasonable pricee 
are necessaries, respectftilly asks that action be taken to modify the existing 
treaty so that the full amount of water at Niagara Fklls can be used at night ; that 
the same be granted by the General Government to the State on condition thdt 
it be used for a State generating and transmuting plant, or controlled by the 
State in the interest of the general public or the small consumer. It is sug- 
gested that even if the State of New York will not establish a State hydi*a- 
electrlc, generation, and transmission plant that all future grants of power 
be made by the United States Government to the State of New York alonti 
npon the express condition that prices shall not be charged by the prodneinfl 
companies greater than prices now charged to the Government of Ontario, and 
that prices charged by transmission and distributing companies shall be fair 
and reasonable to the small consumer, based on the actual cost of the power 
to these companies and the actual cost of transmission and distribntion, with 
a fbir profit added thereto. 
All of which is: respectfully submitted. 

Refebendum Leagub or Erie County, 
Lewis Stockton, President. 

FbaNK C. PERKtNS, 

OonsnUHig BHgiHMr. 
28805—12 ^18 
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The following table was prepared by an American firm of manufacturers on 
making Investigations for a Canadian location. 

Estimate Is based on smallest business possible. Gas Is the largest saving in 
Welland's favor, as our business requires much heat for fort^ng ; but for large 
users of power, that would be the greater factor. As your business Increases, 
80, proportionately, do the advantages of Welland. 

Comparative statement on stated quantities. 



Localities. 



Welland 

Niagara Falls 
Samilton.... 
Brantford . . . 

Cuelph 

Toronto 



CostoflOO 

horsepower 

per year. 



{ 



1 $15.00 
> 13.00 
1 22.50 
1 22.50 
•1,000.00 
30.00 
1 25.00 



Natural gas, 
or equiva- 
lent (15,000 
feet per 
day). 




Site 
cost. 



?1 



$7,500 
7.000 

(") 
10,000 



Freight 
rate, steel, 
Pittsburgh 

(20 cars). 


Soft coal 
(50 tons). 


Centt. 
15 

m 

10 

17} 


Per ton. 
$2.50 
2.60 

aoo 

3.35 


10 


3.50 


19 


3.35 



Hard coed 
(50 tons). 



Per ton. 

$4.50 
4.00 
5.15 
5.20 

5.50 

6l00 



Taxes (10 
yeaxB). 



* $5,000 

(») 

2n 



Localities. 



Welland 

Niagara Falls. 

Hamilton 

Brantford 

Ouelph 

Toronto 



1 

Water 
(5.000 gal- 


Switching 

charges 

(40 cars). 


Number of 


lons per 
day). 


railways. 


Cenu. 






1 6 




7 
6 


10 


«$2.00 


n 


2.00 


3 


7i 


2.50 


2 


i » 


2.50 


2 


! 6 
1 


2.50 

I 


6 



Figures based upon 
these quantities per 
year. 



Cost of 
running 
per year. 



$2,800 
2.905 
4.410 
4,415 
5.9S0 
4.450 



Extra cap- 
ital re- 
qaired. 



87.500 

7,000 

12.500 

12,500 



Capital st 

5 per cent. 



$55,000 
06,000 
90.000 
90.000 

120.000 
90.000 



1 Electricity. »Pree. 'Fixed. *Car. •Year. • Steam plant. » Oil plant 
N. B. Toronto three times as far from Niagara Falls as Buffalo. 

Mr. Spencer. With regard to the total use of water, the Cataract 
€Jo. of Ontario, deriving its power from the Welland Canal, has an 
immense storage basin. From the reports of the lawsuit, it appears 
tiiat the difference between an average consumption of water and 
that during the Peak Load may vary m>m 150 to 500 per cent. 

From all of these considerations, so far as general manufacturing, 
fighting, and electric railway purposes are concerned, there is no 
reasonable prospect of the Canadian limit being reached in the near 
future. If, on the other hand, the sreat alluminum, carbide, and 
similar works are to consume the Fafls of Niagara, what will there 
be left for general manufacturing purposes, employing vast bodies 
of labor, and for domestic purposes? 

Gentlemen, I thank you for your attention. I can not berin to 
cover the scientific problems here, they are very complicated. But I 
am in a position to give you facts, because I myself have made many 
•I the surveys and investigations of the Falls, covering years of work 
m the field, with the knowledge of what the engineers nave measured, 
80 that my work is not even an office compilation, and any farther 
information that you desire from me will cheerftiUy be placed at 
your disposal, but I wish it to be remembered that I am not in hos- 
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tility to the vested rights of anyone, but some of the vested rights 
belong to the people. 

^ The Cmaibman. Are there any other gentlemen present who de- 
su^ to be heard this afternoon? 

Mr. Brown. One question Mr. Spencer knows about I might ask 
him. 
The Cbaibman. Yes. 

Mr. Brown. Mr. Spencer, is it not true, or do vou understand it 
to be true, that the unwatering of the Canadian end of the crest from 
the HcHTseshoe Falls prior to the time any diversions for power were 
made upon the Canadian side, had progressed so far that in 1902 
the Canadian Park Commisioners caused 250 feet of the former 
crest, lying at that time unwatered, to be filled in for the purpose 
of improving the scenic effect of that part of the parkf 

Mr. Spencer. I will say that the diversion of the water by the 
New York compaines had affected the water on the Canadian side — 
that is, two New York companies had so diverted, deflected the 
water from the Canadian side that the water had receded and they 
were compelled to fill that in. But before that the earlier photo- 
^phs show it, and this diversion was done on account of the con- 
tinued increase of the lowerintr of the water on the Canadian side. 
Mr. Brown. Just a moment. Before 1902 there had been no sub- 
stantial diversions upon the Canadian side? 
Mr. Spencer. The lower end of the water at that time had risen 
from the diversion by the New York power companies. 

Mr. Brown. But prior to 1902 — ^I am speaking as to back in those 
times — the erosion from the Falls causing a recession of the crest of 
the Falls? 

Mr. Spencer. It was the diversion of the water. A great deal of 
the water on the upper rapids is now very thin. I have seen the 
time when during extremely low water one-fourth of the upper 
rapids have been bare. 

Mr. Brown. I was trying to compare your statement with this one 
made in the Canadian reports of the American engineers. That 
is all. 

The Chairman. Is there a gentleman present who desires to be 
heard now in this matter? 

Mr. DiFENDERFER. I suggcst, Mr. Chairman, that you call Mr. 
Barton, if he is here, 

Mr. Brown. Let me say, Mr. Chairman, Mr. Barton went back to 

Niagara Falls last night If you would like to hear from him I 

will ask him to come here and appear before your committee Tuesday. 

Mr. DiFENDERFBR. He is manager for the Hydraulic Co., is he not? 

Mr. Brown. Yes ; for the Niagara Falls Co. Mr. Barton can give 

you any information you desire. 

Mr. DiFENDERFER. 1 would like to question Mr. Barton on some 
points I have in view, but I hardly think I will request his coming 
tere. 

Mr. Brown, Without any request, upon the statement of the com- 
mitteeman, I will see that he is here. I am only too anxious to give 
them any figures. 
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The Chairmak. We will now be pleased to hear from Maj. Wil- 
liam B. Ladue, Corps of Engineers, War Department, Washing- 
ton, D. C. 

Maj. Ladue. There are only one or two matters that I wish to 
say anything about. The whole subject has been prettv thoroughly 
covered. In the first place let me say^ as was said tne other day, that 
the War Department is not in the attitude of urging that it be given 
charge of the supervision of these permits; but, if the War Depart- 
ment is to supervise the permits it will have to have an ai>propria- 
tion for that purpose. The Burton Act made an appropriation of 
$50,000 for the necessary expenses for carrying out its provisions. 
When the Burton Act expires, without further renewal, of course we 
will not have any money available ; and for any further operations 
which we may be called upon to undertake we will need money. 

Mr. Garner. You had better tell us. Major, how much vou will 
need to provide any supervision that the War Department cfesires to 
undertake. 

Maj. Ladue. I am not prepared at present to give definite fibres; 
but I would suggest that the unexpended balance of the appropriation 
made by the Burton Act be reappropriated and made available for 
expenditure, in connection with any legislation which this committee 
may have in view. 

The Chairman. How much is that unexpended balance ? 

Maj. Ladue. About $22,290, as it stands now. In connection with 
the operations under the Burton Act the Secretary of War caused 
numerous investigations to be made and held a number of hearings 
in regard to the issuance of these permits. There is in these rM)orts 
a good deal of matter which is of value, and which I think will be of 
value to the committee, which may possibly not be before the com- 
mittee ; and I would propose to leave here, for the information of the 
committee, copies of these various reports, including the decision ren- 
dered by the Secretary of War in 1907, fixing the conditions and 
limits of the original permits. I will simjjly lay this on the table. 

The Chairman. Have you got that decision, Major? 

Maj. Ladue. Yes. 

The Chaieman. Well, I think we had better put the decision in the 
record. We will put it in the record if there is no objection. 

Maj. Ladue. I will put a copy in the record. 

The Chairman. Now, if there is anything that you have that is not 
too voluminous that you think ought to go in the record, Major, we 
would be glad to have you put it in the record as a part of your 
remarks. 

Maj. Ladue. I will add this paper. The other i)a{)ers I have here 
I will simply leave on the committee's table for their information. I 
will also present this set of blue prints showing the variations in the 
levels of the Great Lakes for a number of years. Gen. Bixby desired 
me to present to the committee this data as part of the information 
on the subject, which will be of value to anyone interested in that 
branch of the subject, in connection with the operations under the 
Burton Act. 

Mr. Cooper. One moment Would not this be very valuable, &is 
literature, for the record? 

The Chatoman. Very well ; put it in. 
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WoMnaton, Janvoiy i8, 1907. 
In tbe matter of awUcatlcMis under tlie Burton Act for the issue of permits to 
diTert water for power fr<Mn the Niagara Falls on the American side and 
to transmit electrical current, developed from water power on the Cana- 
dian side, into the United States. 

OmnOW BT THE BBGUErABT OW WAX. 

Tea or more applications have beoi filed in this department for the issuing of 
pennits hy tbe Secretary of War, part of them for the diversiOB of water for 
power from Niagara Falls on the American side, and the remainder for the 
transmission of electrical currents, developed from water diverted from the 
Falls on the Canadian side, into the United States. These applications are filed 
snd^ what Is known as the Burton Act, passed June 29, 1006, and entitled 
"An act for the control and regulation of the waters of the Niagara River, for 
the preaerYatloB of Niagara Falls, and for other purposes." 

The first section of the act forbids the diversion of water from the Niagara 
Biver, or its tributaries in the State of New York, except with the consent of 
the Secretary of War, as authorised in section 2, with a proviso, the meaning 
of which Is not here Important 
The second, fourth, and fifth sections of the act I set out in full as follows : 
'* Sbc 2. That the Secretary of War is hereby authorised to grant permita for 
(he divendoa of water in the United States from said Niagara River or ita 
tributaries for the creation of power to individuals, companies, or corporations 
wUdi are aow actually producing power from the waters of said river, or ita 
tributaries, in the State of New York, or from the Brie Canal ; also permits for 
te transmission of power from the Dominion of Canada into the United 
tt&tes, to companies legally authorised therefor, both for diversion and trans* 
jDhrion, as hereinafter stated, but permita for diversion shall be Issued only to 
tte individuals, companies, or corporations as aforesaid, and only to the amount 
aow actually in use or contracted to be used in factories the buildings for which 
ire now la process of construction, not exceeding to any one individual, eom- 
IiADy or corporation as aforesaid, a maximum amount of eight thousand six hun- 
dred cubic feet per second, and not exceeding to all individuals, companies, or 
corporations as aforesaid an aggregate amount of fifteen thousand six hundred 
eoliic feet per second ; but no revocable permita diall be issued by the said Sec- 
retary under the provisions hereafter set forth for the diversion of additional 
«moanta of water from the said river or its tributaries until the appoacimato 
amount for which permits may be issued as above, to wit, fifteen thousand six 
hundred cubic feet per second, shall for a period of not less than six months 
bave been diverted from the waters of said river or Its tributaries, in the State 
of New York : Provided, That the said Secretary, subject to the provisions of 
iectlon five of this act, under the limitations relating to time above set forth 
la hereby outhorised to grant revocable permita, from time to time, to such 
individuals, companies or corporations, or their assigns, for the diversion of 
additional amounts of water from the said river or its tributaries to such 
amount. If any, as in connection with the amount diverted on the Canadian 
side, shall not injure or interfere with the navigable capacity of said river, 
or its integrity and proj^er volume as a boundary stream, or the scenic grandeur 
of Niagara Falls; and that the quantity of electrical power which my by 
pennits be allowed to be transmitted from the Dominion of Canada into the 
United States shall be one hundred and sixty thousand horsepower: Provided 
further. That the said Secretary, subject to the provisions of section five of this 
act, may issue revocable iiermits for the transmission of additional electrical 
power so generated In Canada, but in no event shall the amount included in such 
permits, together with tbe said one hundred and sixty thousand horsepower 
and the amount generated and used in Canada, exceed three hundred and fifty 
ti&ousand horsepower: Provided dhoayM, That the provisions herein permitting 
diversions and fixing the aggregate horsepower herein permitted to be trans- 
mitted into the United States, as aforesaid, are intended as a limitation on the 
iL\itbority of the Secretary of War, and shall in no wise be construed as a 
direction to said Secretary to issue permits, and the Secretary of War shall 
Biake regulations preventing or limiting the diversion of water and the admis- 
Hon of electrical power as herein stated: and the permita for tbe transmissicm 
of electrical power Issued by the Secretary of War may specify the persons. 
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companies, or corporations by whom the same shall be transmitted, and the per- 
sons, companies, or corporations to whom the same shall be delivered. 

" Sec. 4. That the President of the United States is respectfully requested to 
open negotiations with the Government of Great Britain for the purpose of 
effectually providing, by suitable treaty with said Government, for surfi regu- 
lation and control of the waters of Niagara River and its tributaries as will 
preserve the scenic grandeur of Niagara Falls and of the rapids in said river. 

" Sec. 5. That the provisions of this Act shall remain in force for three years 
from and after date of its passage, at the expiration of which time all permits 
granted hereunder by the Secretary of War shall terminate unless sooner re- 
voked, and the Secretary of War Is hereby authorized to revoke any or all 
permits granted by him by authority of this act, and nothing herein contained 
shall be held to confirm, establish, or confer any rights heretofore claimed or 
exercised in the diversion of water or the transmission of power.'* 

The third section provides a punishment for violations of the act, and the 
method of enforcing it. 

The plain purpose of the act Is to restrict, as far as lies in the power of the 
Congress, the diversion of the water from the Niagara River above the Falls in 
such a way as to reduce the volume of the water going over the Falls, and the 
plan of Ck>ngress in so doing is to effect this purpose of directly prohibiting 
the diversion of water on the American side, and by taking away the modve 
for diverting water on the Canadian side, by denying a market for electrical 
power generated on the Canadian side in the United States. The prohibition 
in the act is not absolute, however. It is clear that Congress ^Evished, so t&r 
as it could, to accomplish its purpose with as little sacrifice of the pecuniary 
interests of those who had actually made Investments, on the faith of tJie 
continued unrestricted diversion of water on the American side, or the con- 
tinued unrestricted transmission of electrical power from Canada into the 
United States, as was consistent with the preservation of the integrity and 
volume of the Niagara River passing over the Falla 

The International Waterways Commission, n body appointed under a statute 
of the United States to confer with a similar body appointed under a statute U 
C-anada to make recommendations with reference to the control and govermnent 
of the waters of the Great I^akes and the valley of the St. I^wrence, have looked 
Into the question of the amount of water which could be withdrawn on the 
American and the Canadian side of the Niagara River without substantial in- 
Jury to the cataract as one of the great natural beauties of the world, and after 
a most careful examination they have reported, recognizing fully the necessity 
of preserving intact the scenic grandeur of the Niagara Falls, that it would be 
wise to restrict diversion to 28,600 cubic feet a second on the American side of 
the Niagara River (this to Include 10,000 cubic second feet for the Chicago 
Drainage Canal), and to restrict the diversion on the Canadian side to 36.000 
cubic feet a second. This report was In answer to a resolution of Congress 
calling for an expression of opinion, and thereupon Congress provided that the 
Secretary of War should be permitted, but not required, to issue permits fn 
the first instance for the diversion of 15,600 cubic feet on the American side of 
Niagara River and the Erie Canal to persons or corporations actually en- 
gaged in the diversion of water and its use for power on that side for six 
months, with leave to increase the same after six months shall have shown the 
effect of such diversion. If it will not affect the scenic grandeur of the Falls. 
Congress further provided In the act, with reference to the power generated on 
the Canadian side, that the Secretary of War should be authorized, but not 
required, to issue permits for the transmission of 160,000 horsepower from the 
Canadian side to the markets of the United States, and then provided that he 
might Issue revocable permits for the transmission of a larger amount, provided 
that the total amount transmitted, together with that generated and used on 
the Canadian side, should not exceed 350,000 horsepower, or the equivalent of 
the diversion from the falls of about 28,000 cubic feet of water. 

I have already said that tlie object of the act is to preserve Niagara Fnlls. 
It is curious, however, that this purpose as a limitation upon granting of per- 
mits by the Secretary of War is only specifically recited in reference to hia 
granting of permits for diversions of additional amounts of water over 15,600 
cubic feet on tlie American side, which are to be limited to " such amount, if 
any, as, in connection with the amount diverted from the Canadian side, shall 
not interfere with the navigable capacity of said river or Its integrity &nd 
proper volume as a boundary stream or the scenic grandeur of Niagara Falls. 
This peculiarity in the act is significant of the tentative opinion of Congress 
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that 15,600 cubic feet of water might be diverted on tlie American side and 
160,000 electrical horsepower might be transmitted from the Canadian Bid6 
without substantial diminution of the scenic grandeur of the Falls. Un- 
doubtedly Congress left it to the Secretary to reduce this total thus indicated is 
the matter of permits If he differed with this intimation of the congressionai 
Tiew. Acting, however, upon the same evidence which Congress had, and upon 
the additional statement made to me at the hearing by Dr. John M. Clark, 
State geologist of New York, who seems to have been one of those engaged 
from the b^inning in the whole movement for the preservation of Niagara 
Falls, and who has given close scientific attention to the matter, I have reached 
the conclusion that with the diversion of 15,600 cubic feet on the American side, 
and the transmission of 160,000 horsejlower from the Canadian side, the scenic 
grandeur of the Falls will not be affected substantially or perceptibly to the eye. 
With respect to the American Falls, this is an increase of but 2,000 cyble 
feet a second of what is now being diverted, and has t>een diverted for many 
years, and has not affected the Falls as a scenic wonder. 

With respect to the Canadian side, the water is drawn from the river in 
such a way as not to affect the American Falls at all, because the point from 
which it is drawn la considerably below the level of the water at the point 
where the waters separate above Goat Island, and the waterways commission 
aod Dr. Clark agree that the taldng of 13,000 cubic feet from the Canadian 
ride will not In any way affect or reduce the water going over the American 
Fklla. The water going over the Falls on the Canadian side of Ooat Island Is 
about five Umes the volume of that which goes over the American Falls, 
or, counting the total as 220,000 cubic feet a second, the volume of the Horse- 
shoe Falls would be about 180,000 cubic feet If the amount withdrawn om 
the Canadian side for Canadian use were 5,000 cubic feet a second, which tt 
teiiot likely to be during the three years' life of these permits, the total ts 
be withdrawn would not exceed 10 per cent of the volume of the stream, and 
considering the immense quantity which goes over the Horseshoe Falhi ths 
dJmhintion would not be perceptible to the eye. 

I have given full hearing to the American Civic Association and to others 
biterested in the preservation of the Falls, but nothing has been brought for- 
ward that really has any evidential force to affect the soundness of these con- 
clusions. 

By my direcUon, Capt. Charles W. Kutz, of the Corps of Engineers, United 
States Army, made an investigation into the circumstances of each corporaticMi 
applying for permits for diversion or transmission. The subjects upon whick 
Cipt. Kutz was ordered to report are described in my memorandum opinion 
of July 14, 1906, as follows: 

" It is necessary that the Secretary of War should know, before final actios 
is taken by him, in the matter of permits for transmission, the capital already 
invested in the Canadian companies; the degree of completion of the plant; 
the amount likely to be sold on the Canadian side of the current; the time 
when the plant shall be ready for operation; the amount now actually pro- 
duced ; the amount now actually transmitted to the United States ; the amount 
invested not only in the production of the current but in the plant and ma- 
chinery for its transmission, including the poles and wires, and all the details; 
and also the capital Invested by the American comi)anie8 who are to receive 
in the first instance the current thus produced ; the form In which that capital 
is, and the contracts into which they have entered, both with the Canadian 
companies and with the companies or persons to whom they expect to sell 
the current; the dates of these contracts, and all the circumstances tending 
to show the extent of the injury that a refusal to grant the permits requested 
would cause to the investment of capital, together with the question of when 
the contracts were made upon the claims for the use of current are based, 
with a view to determining the good faith with which these contracts were 
entered into; and whether the threatened passage of law Induced their 

making." ^^ . , , 

Capt Kutz has made a report both with respect to the companies applying 
for permits on the American side and those applying for permits on the 
Canadian side, and I wish to express my great satisfaction at the thorough- 
ness and spirit of Judicial fairness with which Capt. Kutz and those who 
are associated with him have done their work. 

Taking up first the applications for permits for diversion on the American 
Bide there is no room for discussion or difference. The Niagara Falls Power 
Co. 'is now using about 8,600 cubic feet of water a second and producing 
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ilK>ut 76,680 horsepower. There is some question as to the necessity of using 
IPi^e water lor sluicing. This must be obtained from the 8,600 cubic feet 
jHsnuitted, and the use of the water for other purposes when sluicing is lieing 
#oiie must be diminished. The Niagara Falls Hydraulic Power & Manufactur- 
ftw Go. is now using 4,000 cubic second-feet, and has had under construction 
tar a period long antedating the Burton Act a plant arranged to divert 2.500 
snblc second-feet and furnish 36,000 horsepower to the Pittsburg Reduction 
Ie MUiing Ck). A permit will therefore issue to the Niagara Falls Hydraulic 
jpower & Manufacturing Oo. for the diversion of 6.500 cubic second-feet, and 
tiie same rule must obtain as to sluicing, as already stated. 

As the object of the act is to preserve the scenic beauty of Niagara Falls. 
1 conceive it to be within my power to impose conditons upon the granting 
«f these permits, compliance with which will remedy the unsightly appear- 
ance that is given the American side of the canyon Just below the Falls on the 
American side where t^ tunnel of the Niagara Falls Power Co. discharges 
and where the works of the hydraulic company are placed. 

The r^resentative of the American Civic Association has properly de- 
scribed the effect upon the sightseer of the view toward the side of the canyon 
to be that of looking into the back yard of a house negligently kept. For the 
purpose of aiding me in determining what ought to be done to remove this 
eyesore, including the appearance of the buildings nt the top. I shall appoint 
a committee consisting of Ghnrles F. McKtm, Frank D. Millet, and F. L. 
4^1mstod to advise me what changes at an expense not out of proportion to 
Dbe extent of the investment can be made which will put the side of the 
canyon at this point from bottom to top in natural harmony with the Falls 
•nd the other surroundings, and will conceal as far as possible the raw com- 
mercial aspect that now offends the eye. This consideration has been kept Id 
Tlew in the construction of works on the Canadian side and in tlie buildings 
•f the Niagara Falls Power Oo. above the Falls. There is no reason wby 
irfmilar care should not be enforced here. 

Water is being withdrawn from the EJrie Canal at the lake level for wate*- 
fower purposes, and applications have been made for permits authorizing 
tills. Not more than 400 cubic feet is thus used in the original draught of 
water that is not returned to the canal in such a way as not to lower the 
level of the lake. The water is used over and over again. It seems to me 
that the permit might very well be granted to the flrst user. As the water 
Is taken from the canal, which is State property, and the interest and Juris- 
diction of the Federal Government grow out of the indirect effect upon the 
level of the lake, the permit should I'ecite that this does not confer any right 
vjpon a consumer of the water to take the water from the canal without 
•uhority and subject to the conditions imposed by the canal authorities, but 
ttat it is intended to operate, and its operation is limited to confer, so tar as 
tiie Federal Government is concerned, and the Secretary of War is authorized, 
ttie right to take the water and to claim immunity from any prosecution or 
legal objection under the fifth section of the Burton Act. I shall refer the 
form of the permit with these directions to the International Waterways Com- 
mission to prepare it. 

I come now to the question of the permits to be gi*anted to the applicants 
for the right to transmit electrical current from plants generating it on the 
0ftnadian side from the Niagara River. 

The applicants are four: The International Railway Co., which applies for 
a permit for 8,000 horsepower; the Niagara, Lockport & Ontario Co., siieali- 
fcg in its own interest and that of the Ontario Power Co., for 90,000 horse- 
power; the Electric Transmission Co., speaking for Itself and the Electrical 
Development Co., for 62,500 horsepower; and the Nlngara Falls Power Co., 
•peaking for the Canadian Niagara Power Co., for 121,500 horsepower. 

Capt. Kutz recommended that the International Railway Co. be not 
l^anted any iwmiit, but that out of the 160.000 horsepowpr 2,r>00 be reserved 
in order that it might be granted to the International Railway Co. when 
that company shall have otbained permission from the commissioners of the 
Queen Victoria Niagara Park to transmit the current tlirongh the park. The 
fuestion of the company's right is pending before the Douiinlon Goverunient. 
Some years prior to 1901 this railway company, which owns all tbe railways 
In Buffalo and neighboring cities and towns, bought a Canadian electric rail- 
way running from Chippewa to Queenstown, together with a bridge Just be- 
low the Falls, and one at Lewiston, so as to make a loop with the railways^ 
ttie American side. For this Canadian railway the applicant paid $1,338,000. 
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It had a small power plant located In the Queen Victoria Park, and under ita 
charter it oould only use power generated tlierefrom to run the Canadlaa 
railway. In 1901 this charter was amended so as to permit the use of elec- 
tricity for its railroads on both sides, and the plant has been developed by the 
expenditure of $265^)00, so that now it can generate 3,600 horsepower. The 
effective head is 68 feeit, so that it takes about twice as much water to de- 
velc^ thia flower per horaepower as in the great plants I shall hereafter 
describe. It la qnlte dear that the original Investment in the purchase of 
the raUwajr was not made to secure the transmission of electric power across 
the boundary, because there was no power to do so under the charter. The 
subsequent investment of $26&,000 can perhaps be said to have been made 
with this in view. Capt. Kuts recommended that 2,500 horsepower be re- 
served for thla company. The oommiasloners of Queen Victoria Park refused 
to approve tlu& plans of this company for a transmitting line to the boundary, 
so that it oan not now use the electricity estoept on the Canadian line, where 
it uses 1,200 borsepower. It generates now 8,600 horsei)ower. The permit of 
2^300 horsepowedr would effect a saving of 990,000 a year. The investment 
for tranamieakm to the United States does not exceed $265,000. All that can 
be reaamiably ec(pected from the outlay under the circumstances is not to 
exceed 7 per cent on the remainder, or about $18,000. The permit should 
uoU ttarc^<»re, iomie for more than three-fifths of 2,500 horsepower, or l,fi00 
horsepower. The fact that it may generate 8,000 horsei>ower by the exiJendi- 
tore of $150,000 I do not regard as Important, and I carry out the purpose of 
Ooagrev in taking away any motive for making such an investment. The 
uaoaiit of 1,M0 horaepower will be reserved to await the decision of the 
Domijston Government In the controversy l»etween the International Railway 
Go. and tlie oommiflslomets of Queen Victoria Park. This leaves out of the 
mOQO hersepower 168iMM> horsepower to be distributed to the other three 
oapaniea. Let us cenaider their financial status and prospects. 

Tbe Ontario Power Oe. was incorporated in 1887, and theie was no UmUa- 
tioa in ItiB dftarter upon the amount of power which it might generate. Its 
ptaas. however, were subject to the approval of the couunissioners of Queen 
Tietoria Park, and plans for its works have been approved for 180,000 horse- 
power. The head works for this amount have been constructed aiul located 
aboie the first Mne of rapids. It was necessary under the plans to construct 
three condoits through the park. Only one of these conduits has been con- 
structed, and it has a capacity to supply six generating units, three for 10,000 
horMpower each and three for 12,080 each, or 66,000 horsepower In all. The 
cost to complete the six units and thus produce 66,000 is $0,500,00a- The 
amount required to complete the plant to the projected size, producing 1S0X)00 
horsepower, would be $6,500,000 additional; and the amount required to pro- 
duce 120,006 horsepower woull be about $3,200,000. In additlom to this, the 
Ontario Transmission ComjMiny, an ancillary company to the main jwwer eoni- 
pany, has expended about $1,000,000 in tranRmlsslon, r*g*rt of way and plant, 
and the power company has entered into contracts for the fnrnlrtiing of 6,000 
horsepower, with an option by the purchasers to increase this to 18,000 for 
Canadian consumption. The Niagara, Lockport & Ontario Co. of New York is 
affiliated wtlh the Ontario Power Co., and has constructed a very elaborate 
transmission plant from the International boundary to liockport, from T..ock- 
port to BufiTalo, and from Lockport by way of Rochester to Syracuse. It has 
expended $2,785,000, of which $1,200,000 was for right of way and $1,162,000 for 
construction. Its capacity for transmission from the International boundary 
to Lockport is 60,000 horsepower, and there is the same capacity from Lock- 
port to Buffalo; from Lockport to Syracuse It has a capacity of 10,000 horse- 
power, and a second line of greater capacity Is under construe ion. It claims 
that its investment w\M amount, when its transmission lines are completed, to 
npward of $4,000,000, and certainly the expenditure will reach $8,000,000. 

The Electrical Development Co. received a charter, 5 Edward VII, and was 
axithorlzed to take 125,000 horsepower, or 8,000 cubic feet a second. The head- 
works, wheel pit, and tall race have been completed for 11 units of 12,500 horse- 
power each. The power house has been completed for seven units, but the ma- 
chinery installed and contracted for Is only for four units. The completion of 
the four units will Involve the expenditure of $6,900,000, and it may be in- 
creased to 11 units, or 182,000 horsepower, by the expenditure of $1,756,000. 
Thlg company has erected a transmission plant to Toronto which will convey 
20,000 horsepower and tha^ will involve an expenditure when completed of 
12,610,000. The demands for Canadian consumption which this company will 
satisfy are about 30,000 horsepower. There is an electrical transmission com- 
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pany of American origin and charter affiliated witli this company which has 
expended about $246,000 and has a relation to what is called tbe Nicholls qm- 
dicate, which owns interests in gas and power companies and in an electric 
railway company from Buffalo to Rochester which Is under construction. It 
has franchises in its own name in seven towns and cities, bat tlie enterprise 
Is largely inchoate and the investment is in prospect rather tban actual. 

The Canadian Niagara Power Co. was organized in 1892 by the same persons 
who were interested in the Niagara Falls Power Co., the pione«: of electrical 
power companies on the American side. It is not limited in the quantity of 
power which it is to use, and its plans are subject to the approval of tbe com< 
missioners of the Queen's Park. Plans have been approved for 120,000 horse- 
power, which means 11 units of 11,000 horsepower, with one of these as a 
" spare," which makes its normal capacity 110,000. Its head works, wheel pits, 
and tailrace tunnel are completed for the full development. Five units have 
already been installed and its power house and transformer have be^i com- 
pleted for five units. It has cost 15,650,000, and to make 11 units would cost 
$1,250,000 more. It has an underground conduit connecting the Canadian 
plant with the American plant of the Niagara Falls Power Co., with a capacity 
of 128,000 horsepower transmission, with cables in it of the capacity of 32,000. 
It has a separate transmission line 16 miles along the Niagara River to Fort 
Brie, with towers to carry the lines across the river, all of which transmission 
plant cost $434,000. It sells in Canada 1,340 horsepower, with an option to 
purchasers to take 4,237 horsepower. 

From what has been said it will be seen that the Ontario Power Co. lias now 
invested or under contract $6,500,000, which will produce 66,000 horsepower; 
that it and its affiliated companies have expended $1,000,000 for transmission in 
Canada, and about $3*000,000 for transmission in the United States. 

That the Electrical Development Co. has Invested $6,300,000, which will 
produce 50,000 horsepower; and a transmission line in Canada of $2,500,000, 
and perhaps $300,000 in transmission lines in the United States. 

That the Canadian Niagara Power Co. has invested $5,360,000, which will 
produce 55,000 horsepower, and $500,000 in transmission lines in the United 
States. 

Capt. Kutz recommended the allowance to the Ontario Power Go. of a permit 
for 60,000 horsepower; to the Canadian Niagara Falls Power Co. the same 
amount, 60,000 horsepower; to the Electrical Development Co. 37,500. 

I think the Ontario Co. is entitled to a larger allowance than the other two 
companies, because it generates 11,000 horsepower more than the Canadian 
Niagara Falls Co., and 16,000 horsepower more than the Electrical DeveJop- 
ment Co. It has invested $200,000 more in its power plant than the Electrical 
Development Co. and $1,000,000 more than the Canadian Niagara Falls Co. It 
uses for the production of one unit of horsepower perhaps 15 per cent lees 
of water tlian the other two companies. But more than all, it has expended 
$3,000,000 in a transmission line from the international boundary to Rochester, 
Syracuse, Lockport, and Buffalo. This investmenet is almost wholly depeodeot 
for use and profit on the importation of electricity from Canada. Capt. Kutz 
reports that 60,000 horsepower will enable the company to secure a reasonable 
return on the transmission investment after tiaying a proper amount for the 
power at the boundary. This would leave to be divided between the other two 
companies 99,000 horsepower, and objection is made to this discrimination 
against them in favor of the Ontario Power Co. because their plants are so 
arranged that by the expenditure of a million and a quarter the Niagara Go. 
could increase its output to 110,000 horsepower, and by the expenditure of a 
million and a half the Development Co. could increase its output to 130,000 
horsepower, whereas the Ontario Co. must expend $6,500,000 more to reach its 
full capacity of 180,000 horsepower, or about $3,200,000 to reach a capacKy 
of 130,000 horsepower. While this circumstance is entitled to some weight 
against proportioning the allowances to the capital actually expended on the 
power plants or the horsepower now produced from the present installation^ 
still I thing the considerations already suggested, especially the special expendi- 
ture for long distance transmission, really outweigh everything else in requiring 
that if possible a sufficient amount be allowed to pay a reasonable profit oa 
that investment, which is wholly dependent on transmission. 

Coming now to the division between the Niagara Falls Co. and the develop- 
ment company, the conclusion is not so easy. The development company ^' 
invested about three-quarters of a million more on its power plant than tbe 
Niagara Co., but under its present installation it can not produce as much 
horsepower by 5,000. It has expended $2,500,000 to carry 20,000 horsepower to 
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Toronto and has contracts for 10,000 more, liie Canadian business does not 
pay as well as tbe American business, especially that of the Niagara Co., 
which is quite proflub!e under its existing contracts. Considering these con- 
tracts. It seems to me that with its slight cost of transmission and the advanta- 
geous situation tliat it enjoys in respect to its affiliated American company, an 
allowance of 52,500 horsepower for the Niagara Co. will enable it to fulfill all 
Its probable demands at a good profit. The works across the river produce 
76,300 horsepower, and adding 52,500 horsepower makes 128,800 horsepower, 
Tbe Amttican company now earns 9 per cent on its stock of $4*000,000 and 
iDterest on a bonded indebtedness of $19,000,000. It has contracts requiring a 
maximum of 102,000 horsepower, but the call on its capacity has never exceeded 
85,000 horsepower, because the calls do not coincide. On the capital invested* 
there is no likelihood that the Niagara Co. will suffer a loss. It will not make 
89 much as It would have made had it been allowed to transmit its full capacity 
after building: tHe contemplated additions to its installation, but the act only 
Intended to save the investors from losses on the plant actually invested, not 
to compensate them for prospective gain. 

This leaves for the Electrical Development Co. 46,000 horsepower to transmit 

to the United States after producing 90.000 horsepower and transmitting it to 

Toronto and elsewhere. This would justify the company in increasing the 

nnmber of units in its installation if it could secure transmission to the United 

States. It Is probable that the amount is not enough to Justify the elaborate 

outlay required for transmission to American customers, and this reduces the 

ralue of tbe permit; but I can not think that it will not be able to arrange 

for the disposition of transmissible curr^it at the boundary at such figures as 

to be profitable, even if the amount it makes per horsepower be less than that 

which the twt> American companies realize, because of their greater facility 

toT reachlns customers, the one through the Rochester transmission plant and 

tbe other through the American Niagara Co.*s plant and good will. Under 

tbis arrangement and allotment the Canadian Co. becomes the only one which, 

ASBomlng a demand for its American delivery, will be Justified in increasing 

tbe capacity of its power plant by installing more units. The demand in 

Canada for tbe product of the Ontario and Niagara companies may grow some» 

hot not Tery much, so that they are likely to be confined to their present 

installation. 

Before closing I ought to notice a claim of the Niagara Co. that It has by 
its charter a preferential right over the other two companies, so that it ought 
to be allowed its full 110,000 horsepower for transmission before the other two 
companies receive permits to transmit any current at all. The preference 
claimed Is roally only a priority in taking water from the river, and can not 
be reasonably extended to apply to rights to transmit current where there is 
no lack of water for all. 

Tbe Niagara Falls Power Co. and its Canadian other self ask that the two 
permits to them shall contain a provision by which in case of a reduction of 
tbe amount of water diverted on the American side below the permitted limit, 
a corresponding increase beyond the limit permitted on the Canadian side 
nwy be authorized. This privilege must be denied. The American diversion 
and the Canadian transmission must be kept separate in the permits and should 
be absolute and not variable. It would form an uncomfortable precedent in 
other cases. 

It has been asserted by persons who profess to have information that the 
three companies here seeking permits are looking forward to an amalgamation 
of interests or a combination for the purpose of keeping up the prices of elec- 
trical power by avoiding competition that will deny to the public the benefit 
it is entitled to enjoy from the nj^tural water power that these companies 
use at comparatively small benefit to any one of the Governments which au- 
thorize its use. This is denied by the applicants. Just what effect the exist- 
ence of such a combination ought to have to require a revocation or modification 
of these permits is a matter of grave doubt, but should evidence in proper form 
of the existence of such combination be brought to me as a ground for the 
modiflcation of the action now taken, it will be given careful consideration. 
The order for permits will, therefore, be for — 

The International Ry. Co 1, 50O 

The Ontario Power Co 60,000 

The Canadian Niagara Falls Power Co 52,500 

The Electrical Development Co 46,000 
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The Cbief of B/ngineers and Capt. Kutz wUl prepare the permltB after con 
sultation with counael for the respective eoHiiiealee. An order abould also be 
entered detailing Capt. Kuts to report a plan for the superviBion of the opera- 
tion of these companies under the permits, with a view to secure strict compli- 
ance with their terms. 

W. BL Tatt, 
Becreiary of Wmt, 
Jakuaby is, 1907. 



A BILL For the control asd resnlatlon of the waters of Niagara Riv-ec, for the preaer- 
vatlon of Niagara Falls, and for other parposes. 

Be it enacted by the Senate and Houae of Repreaemtaiivcs of the United^ 
States of America in Congress assembled. That the diversion of water from 
Niagara River or Its tributaries, in the State of New York, is hereby prohibited, 
except with the consent of the Secaretary of War as hereinafter autihorixed in 
section two of this Act: Provided, Tliat this pix^iWtion shall not be intei^ 
preted as forbidding the diversion of the waters of the Great Lakes or of 
Niagara River for sanitary or domestk: purposes, or for navigatloii, tMe amonot 
of which may be fixed from time to time by the Congress of the United States 
or by the Secretary of War of the United States uader its direction. 

Sec. 2. That the Secretary of War is herd>y authorised to gcant permits for 
the diversion of water in tlie United States from said Niagara River or its 
tributaries for the creation of power to individuals, compai^ieB, or corporations 
which are now actually producing power from the waters of said river, or its 
tributaries, in the State of New York, or from the Brie Gaaal ; also permits for 
the transmission of power from the DominiMi of Canada into the United States, 
to companies legally authorised therefor, hoth for diversion and tranamissioii, 
as hereinafter stated, but permits for diversAon shall be issued only to the 
individuals, companies, or corporations as aforesaid, and only to tiie amoaat 
now actually in use or contracted to be used in factories the buildings Ar 
which are now in process of constnictioD, not exceeding to any one tndlvidial, 
company or corporation as afbresaid a maximum amount of eight thoueand Gix 
hundred cubic feet per second, and not exceeding to all indfviduala» oompanies 
or corporations as aforesaid an aggregate amount of fifteen thousand aiz hua- 
dred cubic feet per second ; but no revocable permits shall be issued by the said 
Secretary under the provisions hereafter set forth for the diversion of addi> 
tional amounts of water from the said river or its tributaries uatill tiie approxi- 
mate amount for which permits may be issued as above, to wit, flftecsn thousand 
six hundred cubic feet per second, shall for a period of not less than six moaths 
have been diverted from the waters of said river or its tributaries, in the State 
of New York : Provided, That the said Secretary, subject to the provlsious ot 
section five of this Act, under the limitations relating to time alx>ve set forth is 
hereby authorl2sed to grant revocable permits, from time to time» to such indi- 
viduals, companies, or corporations, or their assigns, for the diversion of addi- 
tional amounts of water from the said river or its tributaries to such amount, if 
any. as, in connection with the amount diverted on the Canadian side, shall not 
injure or interfere with the navigable capacity of said river, or ita integrity 
and proper volume as a boundary stream, or the scenic grandeur of Niagi^ra 
Falls; and that the quantity of electrical power which may by permlte bd 
allowed to be transmitted from the Dominion of Canada into the United States, 
shall be one hundred and sixty thousand horsepower: Provided further, That 
the said Secretary, subject to the provisions of section five of this act, may 
issue revocable permits for the transmisaion of additional electrical power so 
generated in Canada, but in no event shall the amount included In such permits, 
together with the said one hundred and sixty thousand horsepower and the 
amount generated and used in Canada, exceed three hundred and fifty thou- 
sand horsepower : Providing always, That the provisions herein permitting diver- 
sions and fixing the aggregate horsepower herein permitted to be transmitted 
into the United States, as aforesaid, are intended as a limitation on the author- 
ity of the Secretary of War, and shall in no wise be construed as a direction to 
said Secretary to issue permits, and the Secretary of War shall make regula- 
tions preventing or limiting the diversion of water and the admission of elec- 
trical power as herein stated; and the permits for the transmission of elec- 
trical power Issued by the Secretary of War may specify the i}er8on8, com- 
panies, or corporations by whom the same shall be transmitted, and the per- 
sons, companies, or corporations to whom the same shall be delivered. 
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Sec. 3. That any person, company, or corporation diverting water from the 
said Niagara River or its tributaries, or transmitting electrical power into the 
United States from Canada, except as herein stated, or violating any of the 
provisions of this act, shall be deemed guilty of a misdemeanor, and on con- 
Tlction thereof shall be punished by a fine not exceeding two thousand five 
hundred dollars nor less than five hundred dollars, or by imprisonment (in the 
case of a natural person) not exceeding one year, or by both such punishments, 
in the discretion of the court. And, further, the removal of any structures or 
parts of structures erected in violation of this act, or any construction incidental 
to or used for such diversion of water or transmission of power as is herein 
prohibited, as well as any diversion of water or transmission of power in vio- 
lation hereof, may be enforced or enjoined at the suit of the United States by 
any circuit court having Jurisdiction in any district in which the same may be 
located, and proper proceedings to this end may be instituted under the direc- 
tion of the Attorney General of the United States. 

Sec 4. That the President of the United States is respectfully requested to 
open negotiations with the Government of Great Britain for the purpose of 
rffectually providing, by suitable treaty with said Government, for such regu- 
lation and control of the waters of Niagara River and its tributaries as will 
presene the scenic grandeur of Niagara Falls and of the rapids in said river. 

Sec. 5. That the provisions of this act shall remain in force for three years 
from and after date of its passage, at the expiration of which time all permits 
granted hereunder by the Secretary of War shall terminate unless sooner re- 
Toked, and the Secretary of War is hereby authorized to revoke any or all 
permits granted by him by authority of this act, and nothing herein contained 
shall be held to confirm, establish, or confer any rights heretofore claimed or 
euTdsed in the diversion of water or the transmission of power. 

Sfec 6. That for accomplishing the purposes detailed in this act the sum of 
fi/t^ thousand dollars, or so much thereof as may be necessary, is hereby ap- 
propriated from, any moneys in the Treasury not otherwise appropriated. 

Sec. 7. That the right to alter, amend, or repeal this act is hereby expressly 
reserved. 
Approved, June 29, 1906. 

Maj. LiADTTB. There is another matter that I feel some hesitanx^y in 
tcuclung on^ since it affects only the scenic beauty of the Falls and 
vicinity, which is a subiect not altogether in my line. In panting 
these permits in 1907 the Secretary of War incorporated in them 
certain G<mditions as to the restoration of the scenic beauty of the 
Falls and the Gorge* I may say that these conditions have been 
m and wVny l^ed up/bv^he power com^^nies. They have 
done everything that the War Department has asked them to do in 
this matter. To assist him in deciding what these conditions should 
be and what the companies should do, the Secretary of War engaged 
the aerriceB of several eminent artists and others under the desi^a- 
tion of the Niagara Falls committee. The report of that committee 
is in this doeum^it (H. Doc; No. 246) . It appears to me desirable, 
although I have no instructions from the Secretary of War to this 
effect, that in the legislation that is adopted there should be some pro- 
vision which will justify continuing this committee in existence, or 
at least that it be so drawn as to not legislate the committee out of 
existence. 

The Chairman. Are these commissioners paid by the Government 
now? 

Maj. Ladub. There have been some fees paid to certain of the mem- 
bers of the conunittee for particular services. Their service on this 
committee is a work of love to a certain extent, and on account of the 
fact that ibbj are very much interested in this subject, the fees that 
^ey are satisfied to receive are very much less tnan the fees they 
would receive for any such services m other employments, but they 
^0 teoeive small fees for their attendance on the committee. 
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Mr. Kendall. About how many, Major, constitute this committee ! 

Maj. Ladue. I believe there are four. 

Mr. Garner. That is not the National Waterways Committee, is it? 

Maj. Ladue. No, sir. 

Mr. Foster. What are their names ? 

Maj. Ladue. Their names are: Mr. Frank D. Millet, Mr. Frederick 
Law Olmstead, Maj. John S. Sewell, and Maj. Charles Keller. Maj. 
Keller was appointed in place of Mr. McKim, who died. 

Mr. Garner. Could you estimate. Major, how much this committee 
has gotten up to date? 

Mai. Ladue. The total expenditure on account of the committee, 
including expenses of every kind, from 1907 to date, has been 
$8,627.80. 

The Chairman. Major, will you be good enough to be here next 
Tuesday morning? 

Maj. Ladue. les^ sir. I shall be pleased to do so. 

Mr. Garner. Major, with the permission of the chairman, I wtjit 
to say I believe it was yesterday, or the day before^ there was some 
discussion about a permit that has not been utilized. Have jon 
any additional information about that matter that you could give 
to the committee? 

Maj. Ladue. I know nothing further than I knew the other night. 
In what particular? 

Mr. Garner. Well, if I could, I would like to have some tbhsod 
given to the committee why a permit has been in existence for five 
years, and the company to which the permit was ffiven has not 
utilized it to bring power into the United States. The permit has 
only been utilized oy other companies to the extent or 10,000 or 
12,000 horsepower, whereas it appeared from the statements of the 
gentlemen from Windsor, Ontario, that applications are now on file 
with the War Department asking for 25,000 horsepower to go into 
Detroit, Mich., and that application had been refused on the ground 
that the full extent of the permit had been already granted. 

Maj. Ladue. The Burton law was limited by its terms to three 
years. It authorized the Swretary of War to grant permits for 
certain things — ^for the diversion of a certain amount or water and 
for the importation of a certain amount of power. In addition to 
these specified amounts, it authorized the Secretary of War, under 
tsertain specific conditions, to grant additional revocable permits for 
importation of additional power. I was not connectea with thw 
work at the time, but I presume that it has been generally considered 
that these permits, which were granted after a very thorough in- 
vestigation and consideration of the claims of the various compa- 
nies, were intended to remain in force as long as the Burton law 
remained in force, unless there should be some very good and com- 
pelling reason for their revocation. As I say, I give that as my view 
of the matter, but as far as I know the question has not been raised 
until this hearing. The Burton law has oeen extended two or three 
times, until now it has been over four years since these permits were 
originally granted, but I presume the same thought has been in the 
minds of those who have had to do with this matter, that it was the 
probable intent of the Burton law, as well as the intent of the per- 
mits given imder that law, that these permits should last as long 
tis the Burton law lasted, unless some good reason for their revoca- 
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Hon should appear. So far as I know, there has been no question 
as to this permit of the Electrical Development Co. until recently. 

Last year, in 1911, this Detroit company applied for a permit to 
transmit additional power into the United States at Detroit. They 
were told that the full amount of the 160,000 horsepower authorized 
by the Burton law was covered hj existing permits. They were also 
told that there was a provision in the Burton law by which addi- 
tional revocable permits might be granted under certain conditions 
specified. Those conditions were, as we informed the company, first, 
thai such permits must be granted to companies legally authorized 
to do the business which thej" proposed to do; second, that the sum 
total of all permits for importation of power, including the 160,000 
horsepower already spoken of, and all power generated and used in 
Canada, should not exceed 350,000 horsepower. We also told them, — 
and this is not in the Burton law, but is based on the treaty — ^that 
they would also be required to show that this additional power which 
they desired to import could be obtained without increasing the diver- 
sions on the Canadian side above 36,000 feet per second. 
The representative of the company is not here and I am not con- 
versant with the motives of the company, but they dropped the 
matter at the time. The Burton Act, of course, was about to expire, 
anithat fact may have bad some influence on their action, but I am 
mwble to say. At any rate, they dropped the matter at Ihe time. 
Eecently, however, they have renewed their application for a permit 
/or transmission of this additional power. With this new applica- 
tion they have given us the information that we asked for. They 
have shown us that they are legally authorized to do the business. 
They have shown us copies of their charter and contracts for the 
power. Thejr have given us figures, which are verified by our 
records, showing that the 350,000 horsepower limit of the Burton Act 
will not be exceeded. They have also given us figures, which are 
verified by our records, showing that the diversion will not exceed 
the legal limit in Canada. The matter now becomes one of policy. 
Legally the permit can be granted. The question of policy rests with 
the Secretary of War, anais under consideration now. 

Ml. Gak?^-r. Has anv other company applied for a permit to bring 
power in from Canada ) 

Maj. Ladiib. I recall no recent application from any other com- 
pany. Some years ago there were some applications, but as 1 recall 
the matter none of them came to the point of being formally acted 
upon by the Seci^tary of War. 

Mr. Garner. In construing the Burton act as giving a permit per- 
manency during its life, if it were shown to you and to the War 
Department that the company that had the permit was not using it, 
would you still think that the Burton act contemplated, because you 
issued that permit, that you must keep it in existence during the life 
of that law to the exclusion of others i 

Maj. Ladxjb. Not at all. I consider that if such a matter were 
fonnally presented it would be a question for consideration; and if 
the case were strong enough, if a proper case were made out, I would 
consider that under the law the permit might be revoked. There is 
no doubt that the permit is subject to revocation at any time under 
the act. It simply becomes a question of policy. 
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Mr. Garneh. And then it resolves itself into a question of whether 
it would be proper policy for the (lovemment to revoke a pennit 
and grant it to someone else ? 

Maj. Ladue. That is as I understand the matter. 

Mr. Garner. There is one company to which a permit was granted 
five years ago that has never utilized this permit as to selling its 
power, but another company has been importing it into the United 
States. 

Maj. Ladue. There is one which is not now utilizing its permit. 

Mr. Cooper. What company is that? 

Mr. Ladue. The Electrical Development Co. 

Mr. Cooper. Where did it cet its charter? 

Maj. Ladue. The Electrical Development Co. is a Canadian cor- 
poration which develops power. Of course, the pennit is not granted 
to the Electrical Development Co., but to its associates on this side. 

Mr. Cooper. Who are they? 

Maj. Ladue. The Cataract Power A Conduit Co. of Niagara Falls 
and to the Niagara Falls Electrical Transmission Co., and to such 
other distributing agents as the Electrical Development Co. may 
designate. 

Mr. Harrison. Their charter was granted in 1903 ? 

Maj. Ladue. Investigations before the permit was given showed 
that the company on the American side had gone to some expense to 
prepare its plant for the utilization of the power, and that al that 
time they were as much entitled to it as anybody else. Why they 
have not utilized it I do not know. 

Mr. Garner. Major, do you know the oflScers and m^nbers of that 
company ? Have you a record of them ? 

M!aj. Ladue. We can certainly get it if we have not got it. 

Mr. Kendall. Gen. Greene, do you know who they are? 

Gen. Greene. The permit gives the right to the Electrical Develop- 
ment Co. and to all the companies to whom they see fit to sell it. 
That is in the reports of the War Department, is it not? The permit 
reads as follows: 

August 17, 1907. 

To the Niagara FaUs Electrical Transmission CJo., and to the Cataract Power 
& Conduit Co., and to such other distributing agents of companittii Ita t&e Doited 
States as the Electrical Deyelopment Co. of Ontario (I^.) may desigiuite to 
receive from the said EUectrlcal Development Co. of Ontario (Ltd.) at tbe 
International boundary line and to transmit into the TTnlted States 46,000 elec- 
trical horsepower, provided that a part of such electrical power may be recelrcd 
by the Cataract Power & Transmission Co., at the International boundary o^er 
the power transmission lines of the Canadian Niagara Power Co., and that tbe 
remaining part of such electrical power may be transmitted into tbe United 
States over transmission circuits thereafter to be approved by the Chief oi 
Engineers, and may be received by the said Niagara Falls Electrical Tran»- 
mission Co., or such distributing agents or companies in the United States as 
the said The Electrical Development Co. of Ontario (Ltd.) may designate. 

Mr. Garner. I believe you have purchased some power from this 
company that had the permit? 

Gen. Greene. Never ; except one or two hours in the winter when 
our manufacturing load was a little more than our powerhouse could 
take care of. 

Mr. Garner. Who did purchase this power? Do you know? 

Gen. Greene. Well, it is common report that the Cataract Power 
& Conduit Co., of Buffalo, is purchasing power from them. Tliat 
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contract was made public in reports of the Canadian park commis- 
sioners. It ran, as 1 recall, for three years, from 1907 to 1910, and 
was for one unit or such part of it as the Cataract Power & Conduit 
Co., of Buffalo, might wish to use, the maximum power of the unit 
being about 12,000 norsepower. 

Mr. Garner. Do you remember anything. General, about what 
price the contract for that power called for? You stated that the 
contract was made public? 

Gen. Gkbene. I was not strictly accurate. A reference to the con- 
tract was made public. I never saw the price and I do not know what 
it was. 

Mr. Garner. You do not know where we could get information as 
to the price they paid for this power? 

Gen. Greene. I do not know except from the officers of the Cat- 
aract Power & Conduit Co., or the officers of the Buffalo Electrical 
Development Co. 

Mr. Garner. I was speaking about any one in this city? 

Gen. Greene. I do not think the War Department has it. 

You asked me, I think, as to the officers. The report further says : 

The Electrical Development Co., under a contract which expired June 20, 
1911, formerly transmitted power to Terminal B station at Buffalo in par- 
allel with the Canadian Niagara Power Co. The load was continuous, being 
tbft peaks for short periods of the day only. These peaks reached a maximum 

oft^OOO to 10,000 horsepower. Since the expiration of the contract no power 
hu been exported from the plant of the Electrical Development Co. 

No contract has been made with the Electrical Development Co. 
since the expiration of this contract. 

You asked me as to officers of this company ; thej live in Torontg, 
Canada, and are as follows: Mr. Robert J. Fleming is the general 
manager; I think Sir William McKenzie is president, but am not 
perfectly sure; he is the principal owner. 

Mr. Goodwin. It is ascertained that after a life of 50 years one 
of these leases had expired and was renewed for 999 years ; now is 
that correct? 

Gen. Gbeene. I think it is a little in error, sir.« I think it said 
that the charter of a New York corporation which originaUy ran for 
50 years had been extended to 999 years. Was not that it? 

Mr. Goodwin. Well, possibly it was in that form. Well, now, is 
that charter irrevocable if it should be ascertained, if we could 
ascertain the quantity of water that would flow from the cataract? 

Gen. Greene. I do not know as to the company ; I can tell you as 
to the charters of the companies I am connected with. The con- 
tracts with the Park Commissioners, including the right to occupy 
their land and use the water going past their lands, m which they 
are riparian owners, run for 50 years beginning with 1900, together 
with three renewals of 20 years each, at a price to be agreed upon in 
each case, or settled by arbitration. The price for the first fiscal year 
is fixed. 

Mr. Goodwin. It seems to me it would be contrary to public policy 
to make a renewal of such extended length as practically 1,000 years. 

Gen. Greene. That is the charter, the right to do business ; but the 
contract I speak of, or the right to take the water on the Canadian 
side, is 50 years, with the privilege of three renewals of 20 years each. 
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Mr. Goodwin. What is it on the American side ? 

Gen. Greene. On the American side the charter is perpetual, but 
they claim the right of ownership in the riparian rights to the waters 
of Niagara Falls, just the same as in the ownership of their land. 

Mr. Brown. That is covered under the New York laws. 

The Chairman. You can proceed, Maj. Ladue. 

Maj. Ladue. I have nothing more to say, unless the committee de- 
sires to ask me any questions. 

Mr. Garner. Major, have we any waj, if I understand Gen. 
Greene's and your statements, of ascertaining the compensation that 
this electrical company that had the permit to import the power, 
received for transferring this permit to some other company ! 

Maj. Ladue. I think we have no record in the War Department of 
any such matters. I do not understand that they transierred their 
permit. 

Mr. Garner. Well, if I understand it, they did not produce power 
and import it, but they sold power. 

Gen. Greene. Yes; they produced the power and sold it to the 
Cataract Power & Conduit Co., of Buffalo, as this long contract I 
gave you gave them the right to do; but what price they got I do 
not know. I suppose you can summon the officers of the Cataract 
Power & Conduit Co. here and they will tell you. 

Mr. Garner. I was trying to get at what profit this company that 
had the permit to import the power into the United States and did 
not utilize that permit, made out of the permit. That is what I 
wanted to get at, if possible. 

^ Maj. Ladue. I am unable to give any information on that subject. 
I do not think we have any source of such information. 

Mr. CooFER. When do you expect that report, House Report Xo. 
246, to be printed ? 

Maj. Ladue. We heard from the Government Printing Office that 
it was likely to be out this afternoon. 

The Chairman. I called up the Government Printinff Office and 
the Public Printer told me they were rushing the work. We will 
have it here before the hearings close. 

Mr. Harrison. I ask for information. Has the report of the In- 
ternational Waterways Commission been made a part of this record? , 

The Chairman. It has not been. 

Mr. Harrison. It appears to me it ou^ht to be made a part of this , 
record. I have read tnat report and it is very interesting. I find it i 
in the hearings befc«^ the Committee on Rivers and Harbors in 1906. i 

The Chairman. Have you got it, Mr. Harrison ? 

Mr. Harrison. Yes ; it is in this book here. 

The Chairman. How many pages? ' 

Mr. Harrison. It is not very lonff. About eight pages. ' 

The Chairman. If there is no objection, that report can be incor- 
porated in the record of these proceedings, and it is so ordered. ' 
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{Senate Document No. 242, Fifly-ninth Congress, first session.] 

R£POBT OF THE AMERICAN MEMBERS OF THE INTERNATIONAL WATERWAYS COM- 
MISSION, WITH Letters from the Secretary of State and the Secretary 
OF War Incl-ddino Memoranda Qbqarding the Preservation of Niagara 
Falls. 

To the Senate and Hou9e of Repreaentativea: 

I Bobmit to you herewith the report of the American members of the Interna- 
doBii] Waterways OommiSBlon regarding the preserration of Niagara Falls. I 
alflD snbmit to you certain letters from the Secretary of State and the Secretary 
of War, Including memoranda lAowlng what has been attempted by the De- 
partment of State In the effort to secure the pree^vatlon of the falls by treaty. 

I earnestly recommend that Congress enact into law the suggestions of the 
American members of the International Waterways Commission for the preser- 
TatKm of Niagara Falls, without waiting for the negotiation of a treaty. The 
law can be pot in such form that It will lapse, say in three years, provided that 
during that time no International agreement has been reached. But In any 
erent I hope that this Nation will make It evident that it Is doing all In its 
power to prea^ire the great scenic wonder, the existence of which, unharmed, 
tiionld be a matter of pride to every dweller on this continent 

Thiodobk Roosevelt. 

The White House, March 27, 1906. 



Department of State, 

Washington, March 2^, 1906. 

Dkab Mb. Prbsioent: I return the letter of tlie Secretary of War with the 
i^ort of tbe American members of the International Waterways Commission, 
ngardlng tbe preservation of Niagara Falls. 
I think the legislation recommended by the commission would be very useful. 
Faithfully, yours, 

Elihu Root. 



War Dbpabtmbnt, 
Wathinffton, Meroh 20, 1906, 

My Deab Mr. President: I herewith transmit, for submission by you to 
Congress, the report of the American members of the International Waterways 
Commission, made by them in accordance with the joint resolution approved 
March 15, 1906, and set out in their report. The recommendations of the com- 
mission of legislation necessary and desirable to prevent the further depletion 
of water flowing over the Niagara Falls suggests the question whether such 
legislation Is within the limitations of the legislative power of Congress, when 
applied to nonnavigable parts of a stream which is within the l)orders of a 
State and which is only partly navigable, if the use of the water to be Inhibited 
does not affect navigation In the navigable part of the stream below. It would 
seem that the treaty power exercised by the President and Senate with respect 
to a stream which forms the boundary between this country and another 
would be subject to less limitation in this regard than the legislative power of 
Congress, and therefore that it might be more advisable to effect the result 
sought by Congress through a treaty than through a statute. 
Very respectfully, 

W. H. Taft, Secretary of War. 

The President. 



BEPORT OF THE AMERICAN MEMBERS OF THE INTERNATIONAL WATERWAYS COMMIS- 
SION regarding the preservation of NIAGARA FALLS. 

international waterways commission, 
Office of Chairman American Section, 

WasMngtoUy D. C, March 19, 1906. 

Sir: 1. The American members of the International Waterways Commission 
have the honor to submit for transmittal to Congress this report, in compliance 
with the following joint resolution approved March 15, 1906 : 

"Resolved hy the Senate and House of Representatives of the United States 
of America in Congress assembled, That the members representing the United 
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States upon the International (Commission created by section four of the riyer 
and harbor act of June thirteenth, nineteen hundred and two, be requested to 
report to Congress at an early day what action is in their judgment necessary 
and desirable to prevent the further depletion of water flowing over Niagara 
Falls; and the said members are also requested and directed to exert. In con- 
junction with the members of said commission representing the Dominion of 
Canada, If practicable, all possible efforts for the preservation of the said 
Niagara Falls in their natural condition." 

2. The surplus waters of Lake- Erie are discharged throui^li the Niagara 
River into Lake Ontario* the mean level of Lake Brie being 572.86 feet and 
that of Lake Ontario being 246.61 feet above the sea. Leavinsr Lake Erie at 
Buffalo, the river is navigable and flows with a moderate slope to a short 
distance below Welland River, or Chippewa Creek, about 19 miles. In whicli 
distance it has a fall of about 14 feet. The slope here is suddenly increased 
and the river ceases to be navigable. In the next half mile it has a fall of 
about 50 feet, forming the rapids above the falls. It is divided by GkMit Island 
into two arms of unequal size, that on the Canadian side carrying about seven 
times the volume of water carried by that on the American side. At the foot 
of Goat Island the waters of both arms plunge over a vertical precipice, con- 
stituting Niagara Falls proper, that on the Canadian side being usually known 
as the Horseshoe Fall, and that on the American side as the American Fall. 
The height of the Horseshoe Fall is about 161 feet and that of the Aroerlcao 
Fall 1G5 feet. Immediately below the falls the river is again navigable for a 
short distance, and then assumes the character of rapids as far as Lewiston, 
7 miles from Lake Ontario, where it again becomes navigable and remains so 
until it enters the lake. 

3. The volume of water flowing varies with the level of Lake Erie, which lereJ 
is subject to variations of several feet, depending upon the rainfall, barometric 
pressure, and direction and force of the wind. At the mean level of the lake 
(elevation 572.86) the volume of discharge is 222,400 cubic feet per second. At 
a very low stage (elevation 571) the volume is 180,800. (See Annual Report, 
Chief of Engineers, U. S. Army, for 1900, p. 5361.) For short periods in mid- 
winter, or with prolonged adverse winds, it has sometimes been even less. 

4. It is the great volume of water in the falls themselves and in the rapids 
which makes the place unique. The tremendous display of power In wild turbu- 
lence fascinates the mind, and gives to the question of Niagara's preservation a 
national interest. 

5. The local authorities on both sides of the river have recognized their 
responsibilities in this matter, but have taken somewhat different views as to 
what these re^)onsibilities are As long ago as 1883 the State of New York pro- 
vided for the acquisition of the lands in that State adjoining the Falls^ with a 
view to creating a public park, and in 1885 It declared that these lands "sball 
forever be reserved by the State for the purpose of restoring the scenery of the 
Falls of Niagara to and preserving it in its natural condition ; they shall forerer 
be kept open and free of access to all mankind without fee, charge, or expense to 
any person for entering upon or passing to or over any part thereof." A com- 
mission of five was created to carry out the purposes of the act The State 
reservation now includes 412 acres, part of which is under water, and an annaal 
appropriation of some $25,000 is made for its care and maintenance. The com- 
mission has no Jurisdiction beyond the limits of the reservation, but it has never 
throughout its existence failed to protest and bring all its influence to bear 
against the depletion of the falls by the abstraction of water above and beyond 
the limits of the reservation. Nevertheless, the State legislature has granted 
numerous franchises for the diversion of water, as will appear further on. 

6. Soon after the creation of the New York State reservation a public parlc 
was created on the Canadian side, called the Queen Victoria Niagara Falls Pari:, 
and was placed under the control of five commissioners. This park now ex- 
tends practically the whole length of the Niagara River from I^ke Erie to Lake 
Ontario, and embraces an area of about 734 acres. By an act of the Ontario 
Legislature (62 Victoria, chap. 11), it was enacted that "The said commis- 
sioners, with the approval of the lieutenant governor In council, may enter into 
an agreement or agreements with any person or persons, company or companies, 
to take water from the Niagara River br from the Niagara or Welland BIverB 
at certain points within or without the said park for the purpose of enabllai^ 
Buch person or persons, company or companies to generate within or without the 
park electricity, or pneumatic, hydraulic, or other power, conducting or discharg- 
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lug said water through and across the said park or otherwise in such manner, 
for such rentals, and upon such terms and conditions as may be embodied in the 
agre^uent or agreements and as may appear to the lieutenant governor in 
cooncil to be in the public interest." In 1903 this act was amended by adding 
thereto the words "but no such agreement shall be operative unless and until 
ratified and confirmed by the legislative assembly." (3 Edward VII, cap. 7.) 
Inasmuch as the park receives no aid from the legislature in the way of annual 
Rl^ropriations for its support, the commissioners have felt Justified in using 
with some freedom the power thus granted in order to obtain a revenue for the 
general Improvemeit and maintenance of the park. Prior to the amendment of 
1903 they entered into four important agreements for the diversion of water, 
and caused an Investigation to be made as to the availability of additional sites 
for fiower workis. Two of these asreemeuts were with a single corporation, 
which has thus far utilized only one. 

7. The great water power available at Niagara Falls naturally attracted the 
attention of engineers at an early day, but it was not until it could be trans- 
mitted and used in the form of electricity that its development on a large scale 
became financially practicable. There are now five principal corporations en- 
gaged in furnishing or preparing to furuiRb electricity for commercial purposes 
obtained from the water power, two of them located on the American and three 
OD the Canadian side A brief description of each is here given. A map show- 
ing their location is submitted herewith. It is to be remarked that none of the 
diversions have been sanctioned by the United States Government 

8. /. Niagara Falls Hydraulic Power d Manufacturing Co. — This comimny 
was organized in 1877 under the general laws of the State of New York. It 
purchased a canal which had been constructed before the Civil War leading 
trom Port Day, above the falls, through the city of Niagara Falls, to the edge 
of the clifif below the falls, where a grist mill had been established. (See map.) 
Ibe length of this canal was about 4,400 feet, its width 36 feet, and its depth 8 
feet A width of 70 feet and depth of 10 feet had been projected. In 1881 the 
company established its first station for supplying electricity for lighting, thif* 
being the first public distribution for commercial purposes of electricity derived 
from Niagara Falls. The increasing demand for electricity and the improved 
methods of transmitting it led to a steady development of the works of this 
company and to the establishment of others. In 1895 an important enlargement 
of the canal having been begun, the right of the company to take water from 
the river was questioned by the commissioners of the State reservation at 
Niagara. An opinion was obtained from the attorney general of the State of 
New York (copy appended marked " A ") in which it was held that the Niagara 
River is a navigable river in law, that the company had no right to increase the 
capacity of its canal, that it had no right to divert any water from the river, 
and that n diversion of water sufficient to diminish the flow over the falls was a 
nuisance and could be restrained. 

The New York Legislature thereupon passed an act (chap. 968, Laws of 1896), 
in which the right of the company " to take, draw, use, and lease and sell to 
others to use the waters of Niagara River for domestic, municipal, and sanitary 
purposes, and to develop power therefrom for its own use and to lease and sell 
to others to use for manufacturing, heating, lighting, and other business pur- 
poses, is hereby recognized, declared, and confirmed." No limit as to the time 
during which these rights were to exist was fixed, but the amount of water to be 
taken was limited to that which could be drawn by a canal 100 feet wide, with 
such depth and slope as would maintain at all times a depth of 14 feet. The 
amount of water thus described is not specific. It is computed to be about 
9,500 cubic feet per second for the works now under construction, but it would 
be possible to construct works under different plans which would use a much 
greater quantity of water. The company is now using about 4,000 cubic feet 
per second. It is extending its works, and expects to develop about 134,0(X) 
horsepower, in addition to which its tenant companies will develop about 8,0(X) 
horsepower. It has paid nothing to the State for its privileges. A list of the 
more important industries which this company supplies, with electricity is given 
in Appendix B. Its managers estimate that the power plant and the industries 
dependent upon it for power represent an investment of $10,0(K),(XX). 

9. IL Niagara Falls Power Co. — In 1886 the New York Legislature granted a 
charter to a company called the " Niagara River Hydraulic Tunnel Power & 
Sewer Ck>. of Niagara Falls," subsequently amended in 1886, 1889, 1891, 1892, and 
1893. (See chap. 83, 1886; chap. 489, 1886; chap. 109, 1889; chap. 253, 1891; 
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chap. 513, 1802; chap. 477, 1803.) In 1889 the name of the company WM 
changed to "The Niagara Falls Power Co." It la authorized to take water 
sutficlent to generate 200,000 horepower, computed to be about 17,200 cubic fcet 
per second. Its franchise is for 50 years from March 81, 1886. The location 
of its works is shown upon the map. Beginning about a mile above the falls a 
short intake cnnal Is constructed nearly at right angles with the river shore. 
Upon each side of the canal deep pits are excavated in the rock, at the bottom 
of which are placed the turbines, and over which are placed the power houses. 
The water, after passing through the turbines, is carried off by a tniinel about 
21 feet in diameter under the city of Niagara Palls to the lower river, a dis- 
tance of about 7,000 feet. The company has in operation two power houses 
having a combined capacity of about 106,000 horsepower. 

It is working the plant nearly to its full present capacity, using about 8,000 
cubic feet per second, in addition to which one of its tenant companies is using 
about 000 cubic feet. It paid nothing to the State for its privileges, but is 
bound to furnish free of charge ^ectricity for light and for power and alao 
water for the use of the State in the State reservation at Niagara and the 
buildings thereon, when requested to do so by the commissioners of the State 
reservation. It distributes electric power over a wide area of territory and to 
a great variety of commercial interests in Niagara Falls, Tonawanda, Olcott, 
and Buffalo, In some cases over 35 miles distant. A list of the consumers de- 
pendeut upon this company is given in Appendix O. The investment Is stated 
by the managers to be over $6,000,000 in the power plant, and $7,000,000 or 
$8,000,000 in other industries established on its lands at Niagara Falls aO'i 
dependent upon it 

10. ///. Canadian Niagara Potcer Co. — This company is an allied company 
of the Niagara Falls Power Co. just described. It was incorporated by an act 
of the legislature of the Province of Ontario in 1892, which also confirmed an 
agreement dated April 7, 1892, between the company and the commissioners 
for the Queen Victoria Niagara Falls Park. In 1899 an act was passed con- 
ferring upon those commissioners authority to modify this agreement and to 
make other agreements for the construction of power works, as specified above. 
The agreement was modified July 15, 1899, and June 19, 1901. 

11. The company is authorized to construct certain works, which works will 
have a capacity of 110,000 horsepower, and by inference to take the quantity of 
water required for that purpose, although the agreement does not In tem» 
limit the capacity of the works or the quantity of water. The amount required 
to supply the works which have been approved and are under construction is 
computed to be about 9,600 cubic feet per second. The location of the works Is 
shown upon the map. They are of the same general tn>e as those of its allied 
company on the American side. Water is taken from the river about a quarter 
of a mile above the falls through a short canal and fore bay and discharged 
through penstocks into turbines near the bottom of a deep wheel pit excavated 
in the solid rock, over which is placed the power house. After passing through 
Uie turbines, the water is carried off by a tunnel about 2,000 feet long, and 
discharged into the river below the falls. The works are not completed, and 
less than half of the generators have been installed, the quantity of water used 
thus far being about 2,600 cubic fteet per second. They are operated in con- 
nection with those of the allied company on the American side. They represent 
an investment of several million dollars. 

12. The company agrees to pay for Its privileges an annual rental of $15,000, 
for which it may generate 10,000 electrical horsepower or less; for all above 
10,000 and under 20,000 horsepower it pays in addition to the above $1 per 
annum for each horsepower > for all above 20,000 and under 30,000 it pays a 
further sum of 75 cents per annum for each horsepower; and for all abore 
30,000 it pays a still further sum of 50 cents per annum for each horsepower; 
that is to say, the annual rental for generating 30,000 horsepower will be 
$32,500, and for generating 110,00 horsepower will be $72,500. 

13. The period for which the privileges are granted is 50 years from May 1, 
1899, but the company is entitled, at Its option, to 8 renewals of 20 years 
each, the rentals to be adjusted at the time of each renewal, if the lieutenant 
governor in council so desires, and at the end of the third renewal the lieutenant 
governor in council may require a still further renewal of 20 years ; the entire 
period thus covering by the agreement being 130 years. 

14. IV. Ontario Power Co. — This company was incorporated by an act of the 
Dominion Parliament in 1887, and was empowered to take water from the 
Welland River, or Chippewa Creek, near its mouth at Chippewa ; this Is, in- 
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dlrecUy from the Niagara River. Oo the 11th of April, 1900, it entered into an 
agreement with the park commissioners to construct works for that purpose, 
bat before progressing far in the work of construction it changed its plans, and 
on the 28th of June, 1902, it made another agreement with the commissioners, 
uikder which it is now working. It claims that the first agreement is still yaUd 
and may be utilised hereafter if the compuny so desires. Under the agreement 
of June 28, 1002, the company is authorized to construct works according to 
certain plans submitted, which works will have a capacity of 180,000 horse- 
power, and by inference to take the quantity of water required for that purpose, 
although the agreement does not in terms limit the capacity of the works or the 
Quantity of water. The amount required to supply the works, which have been 
approved and are under construction, is computed to be about 12,000 cubic feet 
per second. The location of the works is shown upon the map. Water is 
taken from the river at Dufferiu Island, about half n mile above the intake 
at the Cauadiau Magnra Power Co.. or tUree-quarters of a mile above the 
Flails, and after passing through an elaborate system of screens enters a gate- 
bouse, and thence is tninsmltted through three underground conduits, each 
18 feet in diameter, to a power house located near the foot of the cliff t>elow 
tlie Falls. The length of the pipe line to tlie nearest penstock is <>,180 feet, and 
to the moBl distant paistock about 1,000 feet more. The works, which represent 
an ta&yeatmont of several million dollars, are not completed, only about 2,000 
cubic feet per second now being used. 

16. The conqpany agrees to pay for its privilege an annual rental of $30,000, 
for which it may generate 20,000 electrical horsepower or less. For all above 
2D.00O and under 30,000 horsepower it pays, in addition to the above, $1 per 
annum for each horsepower; for all above 30,000 and under 40,000 it pays a 
tarther wnm of 75 cents per annum for each horsepower, and for all above 

4fMKN> it pays a still further sum of 60 cents per annum for each horB^[)ower; 

titt is to say, the annual rental for generating 40,000 hors^;K>wer will be 
117,500, and for generating 180,000 horsepower will be $117,500. 

lA. The period for which the privilege is granted is 50 years from April 1, 
19001, hot the company is entitled, at its option, to three renewals of 20 yeass 
each, and after the third renewal the lieutenant governor in council may require 
a fourth VMiewal of 20 years, the rentals to be adjusted at each renewal, tJie 
entire period thus oevered by the agreement being 130 years. 

17. F. Bleetrical Dwdopmeni Co.— On the 2»th of January, 1003, the com- 
miasioiieni for the Queen Victoria Niagara Falls Park altered into an agree- 
ment with three citlsens of Canada, subsequently transferred to "The Elee* 
trical Devekipinent Go. of Ontario (Ltd.)," incorporated by act of the liSgls- 
latojpe of Ontario. (5 Edward VI I, chap. 12.) Under this agreement autborl^ 
was given to take from the Niagara River water sufik*ient to develop 125,000 
electrical horsepower. The amount is computed to be 11,200 cubic feet per 
second. The location of the worka is shown upon the map. Water is taken 
fiom tlie river about midway between the intakes of the Canadian Niagara 
Power Oo. and of the Ontario Power Co., or about half a mile above the Falls. 
A gath^ing dam, about 750 feet long, extends out into the river obliquely up- 
stream, deolgned to divert the required amount of water into the power hous% 
wUcb Is located upon the original shore line. Under the power house is a 
wheel pit, excavated in the solid rock to a depth of 158 feet, at the bottom of 
which are placed the turbines. After passing through the turbines the water is 
conveyed by a tunn^ to the base of the Falls and discharged about midway 
between the Canadian and American shores. The works are not completed, and 
no v^ter is now being used. They represent an investment of several milUea 
deUaiA 

IS. The company agrees to pay for its privileges an annual rental of $15,000, 
te wlii<dK sum it may generate 10,000 electrical horsepower or less; for all 
above 10,000 and less than 20,000 horsepower it pays, in addition to the above, 
$1 per annum for each horsepower ; for all above 20,000 and lesa than 30,000 
it pays a further sum of 75 cents per annum for each horsepower ; and for all 
shove 90,000 it pays a still farther sum of 50 cents per annum for each horse- 
power; tJiat is to say, the annual rental for generating 30,000 horsepower will 
be $32,500, and for generating 125,000 horsepower will be $80,000. 

Vk The period for which the privilege is granted is 50 years from February 1, 
1MB, but the same provisions are made for renewals as In the cases of the 
other companies, and the entire period covered by the agreement is thus 130 
years. 
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20. In the case of each of the Canadian companies the authorities reflerre the 
right to require that one-half the power generated shall be supplied to places in 
Canada. 

21. Water Is diverted also by the Park Electric Railway, under authority of 
the commissioners, the quantity to be used under plans now in execntion, being 
estimated at 1,500 cubic feet per second, developing about 8,000 horsepower, 
while the actual present use is about 600 cubic feet per second. 

22. In addition to the foregoing, six charters were granted by the New York 
L^islature between the y^ars 1886 and 1894 to corporations organized to take 
water from the Niagara River, but it is believed that all, with the possible 
exception of two, have expired by limitation. In one case, the Niagara, Lock- 
port & Ontario Power Co., an act to reaew passed the legislature in 1904, but 
was vetoed by Gov. Odell in his message of May 14 of that year. The company, 
however, claims the rights granted under its original charter, and is construct- 
ing works for the distribution of electrical energy developed by other con^panies, 
but is not itself diverting water. Another corporation, the Niagara County Irri- 
gation & Water Supply Co., has done some work, and claims that its charter has 
thus been preserved, but it has diverted no water. A list of these charters is 
given in Appendix D. 

23. The Dominion of Canada has granted charters to two corporations in addi- 
tion to those alraedy mentioned organized to take water from the Niagara River 
for power purposes. It has chartered two other corporations, organijsed to take 
for power purposes water from Lake Erie which would naturally be tributary to 
the Niagara River. These companies have not finally developed their plans; ^ 
and it is believed that their franchises are therefore not perfected, although all ' 
but one are still in force. In one case the charter has expired by limitation. 
The charters fix no limit to the amount of water which may be used. A charter 
was granted in 1889 by the Province of Ontario to the Hamilton Cataract, 
Power, Light & Traction Co. This company is using water from the Lake Erie 
level of the Welland Canal, which water would otherwise be tributary to the 
Niagara River. The volume now being used is estimated at about 1,800 cubic 
feet per second, and is to be Increased. A list of these charters will be found in 
Appendix B. 

24. The Chicago Drainage Canal, constructed under the authority of the State 
of Illinois, was designed to divert about 10,000 cubic feet per second of water 
which would naturally flow over Niagara Falls. It has not been fully com- 
pleted, but it now has a capacity of about 5,000 cubic feet per second. The 
amount which it is actually diverting has thus far been limited by the Secretary 
of War to about 4,200 cubic feet per second. In addition to the foregoing, about 
333 cubic feet per second of Lake Erie water is now taken for power purposes 
from the Erie Canal at Lockport. 

25. Full and precise information concerning the plans and the legal ri.chts of 
the companies which have not begun or completed their works has not been 
obtainable. In the cases of the corporations now furnishing or preparing to 
furnish electricity for commercial purposes, the franchises are vague as to the 
volume of water to be used, which is the feature of greatest Interest here. We 
have computed the volumes from the available data, and have endeavored to 
make the figures conservative. It must be understood that these figures are fair 
approximations. In proceeding to an examination of the effect upon Niagara 
Falls of the works proposed, the subject is much simplified by considering only 
those companies which derive their water from the Niagara River itself, and 
that is the course here pursued. Any effects caused by these works will be exag- 
gerated by the other works mentioned. 

26. The total quantity of water to be taken from the river by works now 

authorized is : 

Cabfc feet. 

Niagara Falls Hydraulic Power & Manufacturing Co 9,500 

Niagara Falls Power Co 17,200 

Canadian Niagara Power Co 9,500 

Ontario Power Co., not including Welland River Development 12,000 

Electrical Development Co 11.200 

Niagara Falls Park Railway Co 1,500 

Total 60, 900 

Of this amount 20,700 cubic feet is to be taken on the American side and the 
remainder, 34,200 cubic feet, on the Canadian side. That is, 27 per cent of the 
average discharge and 33 per cent of the low-water discharge of the Niagara 
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Birer will cease to pass over the Falls when these works are completed and in 
fnn operation. The quantity to be diverted Is more than double the quantity 
which now passes over the American Fall, which at the average stage is al>ont 
2T,S0O cubic feet. That this will in general have an injurious effect upon the 
Falls seems self-evident. The volume of water to 'be diverted is about the 
equivalent of the entire discharge of Lake Superior over the Sault Ste. Marie. 
Tbe amount thus far actually diverted is but 17»800 cubic feet per second, and 
has had an appreciable effect upon the Falls. To foretell with accuracy the 
effects in detail of the full diversion authorised would require a more complete 
knowledge of tbe bed of the river than is now obtainable. The water taken on 
the Canadian side below the crest of the rapids will afTect the Horseshoe Fall 
alone. If all tliat taken on the American side should affect the American Fall 
alone, it would practically leave it dry ; but it seems probable that only a part 
of this diversion will be at the expense of the American Fall. 

Exactly what portion that will be can not be stated with precision, but from 
a study of the channels and reefs, so far as they are known, a reasonable esti- 
mate IS that the water would come from the two arms in about the proportion 
of one-sixth from the American Fall and five-sixths from the Horseshoe Fall. 
Exactly what form tlie changes In the two cataracts will take, whether they will 
be made narrower, or be broken up into a greater number of streams, or simply 
be reduced In volume, retaining in general their present form, can not now be 
foretold, for the reason that there is no accurate knowledge of the form of and 
depth of water on the crests. If 68,000 cubic feet per second be diverted, the 
lo88 will be important, but if the diversion be limited to this amount, or reduced, 
as hereafter indicated, it may not prove disastrous. This can not be definitely 
determined until the works now under construction have been completed and 
\at in operation. When that happens, if it be found that the Falls have not 
soilered serious damage, as a scenic spectacle, it does not follow that additional 
rater may be diverted with impunity. Additional diversion would be an experi- 
loent even more dangerous than that now being tried, and in our opinion should 
not be permitted. 

27. In return for the impairment of the Falls thus far authorized, the State of 
Xew \ork will receive practically nothing for the 342,000 horsepower authorized 
on that side, and the Queen Victoria Niagara Falls Park will receive an annual 
rental of $270,000, or an average of 65 cents per horsepower for the 415,000 
horsepower authorized on the Canadian side. These figures do not include the 
8,000 horsepower being developed by the electrical railway nor the power devel- 
oped by the Hamilton Go. with water from the Welland Canal. 

28. If all the water and all the head from the top of the upper rapids to the 
foot of the Falls could be utilized, there would result over 4.000,000 mechanical 
horsepower. Probably space could be found, if desired, for works which would 
utilize about half of this, or, say, 2,000,000 horsepower, or pos^bly more. As 
they could not utilize all the head, they would use much more than half the 
water. It will require time to create a market for all this power, but it is rea- 
sonably certain that it will in due season be found if the development of the 
power itself is to go on unchecked. The difference in cost in favor of falling 
water over any of^er method of developing power is so great that all other 
methods are sure to be abandoned where sufficient water power is available. 
The difference at Niagara Falls is probably not less than $15 or $20 per annum 
V^i horsepower. The cost of transmission to distant points increases with the 
distance, and finally becomes so great as to be unprofitable ; but electrical engi- 
neers are engaged in improving the methods and i^ucing the cost. An average 
ft\flerence of cost for each horsepower can not now be given with any close 
degree of approximation, but the difference, whatever it Is, is a perpetual annual 
saving, which, if capitalized, will show that the commercial value of the power 
at Niagara Falls is very great and is to be measured by the hundretl millions of 
dollars. 

29. Whether this commercial asset shall be utilized to such an extent as to 
seriously impair the majesty and scenic beauty of the Falls depends upon the 
public will. In our opinion the commercial advantages of a large Increase In 
development of power will not compensate for the great loss to the world of 
the inspiration, aesthetic education, and opportunity for recreation and elevat- 
^ pleasure which the mighty cataract affords. The direct advantages to the 
public from revenue is nothing on the New York side of the river and com- 
paratively slight on the Canadian side. There is, of course, an indirect ad- 
vantage due to added taxable wealth and reduction in the cost of power, but 
^«8e advantages are, in our opinion, slight in comparison with those which 



212 PBESEBVATION OF NUOABA FAI4L8. 

sprinjiT from the preservation of the beauty and majesty of the Falls in their 
natural condition. Over 800,000 people visit the Falls annually, deriving pleas- 
ure and Inspiration from them. The nations of the world have always recog- 
nized the great value of parks and reservations, and througbout the civilized 
world they have preserved places of natural grandeur and beauty and fur- 
nished parks, artificially beautified, for rest, education, and the elevation of 
their people. An Illustration may be given in the case of the city of New York, 
one of many hundreds. There the municipality has acquired, in Central Park« 
property which is estimated to be worth ^5,000,000, and has spent millions 
upon its improvement and ornamentation. The United States Government has 
reserved lands of striking plcturesqueness, grandeur, and Interest, regardless 
of their value. These illustrations would seem to prove conclusively that the 
people are not inclined to ofl'set mere commercial values against the intangible 
but none the less great advantages found In the preservation of the great 
works of nature. 

30. It is probably not expedient to attempt the recovery of the rights granted 
to companies which have taken full advantage of them. In the case of the 
Niagara Falls Power Co., on the American side, the franchise authorizes it to 
develop 200,000 horsepower. It has constructed works having about half that 
capacity, but has not begun the construction of the additional works, and we 
b^eve, has no present Intention of doing so. In the case of the Ontario Pow^ 
Co., on the Canadian side, the construction of works under the agreement of 
April 11, 1900, has been indefinitely postponed. The authority for the ad- 
ditional works in both these cases could probably be withdrawn without Infllc& 
ing an unreasonable hardship.' All franchises of which advantage has n(yt 
been takoi should be extinguished. 

31. The following Is a summary of the foregoing statement of fftcts : 

(a) The glory of Niagara Falls lies in the volume of Its water rather than 
in its height, or In the surrounding scenery. 

(h) Works are now authorized and partially completed at the Falls wbict 
will divert from the Niagara River above the Falls about 27 per cent of the 
average discharge, and about 33 per cent of the low-water discharge, which is 
more than double the quantity now flowing over the American Fall. In ad- 
dition to this, water naturally tributary to the Niagara River is being diverted 
through the Chicago drainage canal, and for power in addition to navigation 
purposes through the Erie and the Welland Canals. 

(c) The effect of this withdrawal of water is to injure both the American 
and the Horseshoe Falls in nearly equal proportions. While the injury wUl 
be perceptible, It may not be destructive or disastrous. 

(d) Improvements in the transmission of electric power and increased de- 
mand will make a market for all the power which can be developed at Nla^ra 
Falls, and will cause a destruction of the Falls as a scenic spectacle if the 
development be nllowed to go on unchecked. 

(e) Charters have been granted to corporations which propose to divert ad- 
ditional amounts in quantities not now limited. 

(/) The sums of money invested, or being invested, in the works now in op- 
eration or under construction, and in the industries dependent upon them, 
amount to many millions of dollars. It is probably not expedient to attempt 
the withdrawal of the rights thus utilized 

(g) The commercial value of the water power at Niagara Falls is very great, 
but if compared with values set aside by wealthy communities elsewhere for 
park purposes this value Is not too great to be devoted to similar purpoaea. 
The place Is visited annually by about 800,000 people. 

H2. If the Falls are to be preserved it must be by mutual agrement between 
the two countries. As a step In that direction we recommend that legisla- 
tion be enacted which shall contain the following provisions, viz : 

(a) The Secretary of War to be authorized to grant permits for the dlTcr- 
slon of 28,500 cubic feet per second, and no more, from the waters natnraWj 
tributary to Niagara Falls, distributed as follows: 

Cubic feet 

Niagara Falls Hydraulic Power & Mann fact nring Co 9,500 

Niagara Falls Power Co 8,000 

Erie Canal or its tenants (in addition to lock service) ^ 

Chicago Drainage Canal 10,000 

(&) All other diversion of water which is naturally tributary to Niagara 
Falls to be prohibited, except such as may be required for domestic use or tor 
the service of locks In navigation canals. 
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(e) Saltable xjenaltfes for violation of the law to be prescribed. 

(d) The followlBK prohibition to remain in force two years, and then to be- 
come the permanent law of the land, if, in the meantime, the Canadian Gov- 
enunent shall have enacted legislation prohibiting the diversion of water which 
is naturally tributary to Niagara Falls, in excess of 86,000 cubic feet per sec- 
ond, not including the amounts required for domestic use for the service of 
locks In navU^ation canals. It Is assumed, however, that an understanding upon 
this subjeet would be reached by treaty. 

The object of such loslalatlon would be to put a stop to the further depletion 
of the Falls, and at the same time inflict the least possible injury upon the 
important interests now dependent irpon this water power. The amount to be 
diverted on tlie Canadian side has been fixed with a view to allowing to the 
companies on tbat side the amounts for which they now have works under con- 
struction, wblcli are: 

Cnbic feet 

Canadian Niagara Power Ck) 9,500 

Ontario Power CJo 12,000 

Electrical I>evelopment Co 11,200 

Niagara Falls Park Railway Co 1,500 

Welland Canal or its tenants (in addition to lock service) 1,800 

34. One of tlie effects of sueh legislation would be to give to Canada the ad- 
Ttntage of dlTerting 7,600 cttbic feet iwr second more than is diverted in the 
T^oited States^ Tlie advantage is more apparent than real, since the power 
genorated on tlie Canadian ride will to a large extent be transmitted to and used 
la the United States. In the negotiation of a treaty, however, the point Aonld 
\fteoiisldered. 

%, The Bubatance of this report was submitted to our Canadian colleagues 
teftne the iiasaage of tke Joint resolution, with a view to uniting in a Johit 
report uider the general law providing for the commission. There was a anb- 
Btantial a g re em ent la the statement of facts, and such differences as developed 
irith respect to the recommeDdations which ought to be made did not seem 
teaaporable, bat our colleagues deirired time for further consideration. We have 
00 doubt eif their sympathetic bdtereat in carrying out that part of the in- 
itractions contained in the reaolutk>D whloh requires us " to exert in conjnnc- 
tte with the members of said commission representing the Dominion of 
Canada, practicaUe, all possible efforts for the preservation of Niagara Falls 
in their natural eonditi<«." 

Very respectfully, O. H. Ernst, 

Colonel, Corps of Bngimeers, Chairman. 

Gbobge Clinton, 

Member. 
Geo. Y. Wisneb, 
Member J Amcrif^an Section. 
The Secretaby or Was, 

Wa9hin0iO9i, D. C. 



UPOBTS UFON TBS EXISTlNfi WATEA-FOWEB SITUATION AT N I AG ABA FALI.S. SO FAI 
i^8 OONCKBNS THE niVEBSION OF WATKB ON THE AMEBICAN SIDE — BEPOBT BY THS 
AHRBICAN MEMBEBS OF THE INTEBNATIONAL WATEBWAYS COMMISSION. 

INTEBNATIONAL WaTEBWAYS COMMISSION, 

Office of Ameucan Section, 
Buffalo, N. y., November 15, 1906. 

Mr. Secbetaby: The American members of the International Waterways 
Commission have the honor to return herewith the report dated October 0. 
1^, by Capt Charles W. Kutz, Corps of Engineers, United States Army, upon 
tbe subject of permits for diverting water on the American side at Niagara 
ftills, referred to them by your indorsement of October 13. 

In onr report^ dated September 29, 1906, we gave a brief descrii)tion of the 
foor kinds of permits authorized by the act approved June 29, 1906, and we 
ooDcurred In the recommendations contained in Capt. Kutz's report ^ of August 
1^, 1906, which referred to permits of the third kind, or those for transmitting 
electrical power from Canada into the United States to the aggregate amount 
of 190.000 horsepower. The report by Capt. Kutz now under consideration 
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refers to permits of the first kind, or those for diverting water from the Niagara 
River on the American side to an aggregate amount not exceeding 15>600 cubic 
feet per second. 
The conditions prescribed in the law for this kind of permits are that — 

1. They must be issued "to individuals, companies, or corporations which 
are now actually producing power from the waters of said river or its tribu- 
taries in the State of New York or from the Brie GanaL'' 

2. The amount of water to be allowed must not exceed that '* now actually 
in use or contracted to be used in factories the buildings for wliich are now in 
process of construction." 

8. The amount to be allowed " to any one individual, company, or corpora- 
tion as aforesaid " must not exceed 8,600 cubic feet per second. 

4. The total amount to be allowed " to all individuals, companies^ or corpora- 
tions as aforesaid" must not exceed an aggregate of 15,600 cubic feet per 
second. 

Applications have been received from the Niagara Falls Power Go. for a per- 
mit to divert 8,600 cubic feet per second, from the Niagara Falls Hydraulic 
Power & Manufacturing Ck). for a permit to divert 6,400 cubic feet per second, 
and from numerous industries at Lockport and at Medina, uslnK email quan- 
tities of water from the Erie Canal. 

After a careful examination of all the circumstances which should affect a 
decision as to the amount of water to be allowed under the act, incladlng the 
capital invested, the present capacity of the works and their present output, 
the quantity of water now actually in use, the contracts made for famishing 
power, with the dates of such contracts, the future capacity of the works as 
projected, and the charter rights under New York State law, Gapt. Kutz reaches 
the conclusion that a permit should be granted to the Niagara Falls Power Co. 
for the maximum amount allowed, viz, 8,600 cubic feet per second. He finds 
that the company and its tenants have that amount actually in nse and may 
reasonably ask for the whole of it, and in that opinion we concur. He is in 
doubt whether it should Include the water which is occasionally used for slaic- 
ing debris and ice. The amount of this is not accurately known, but it is esti- 
mated at between 600 and 700 cubic feet per second during the sluicing process. 
It is used only Intermittently. The total amount thus used in a year would, 
if distributed throughout the year, be but a small average per second. The law 
is explicit in prohibiting a permit for any amount whatever in excess ot 8,600 
cubic feet per second, but it seems a reasonable interpretation to take that as 
the general average and to allow the company to use a slightly less amount 
during the greater part of the year in order to accumulate enough water to 
supply the demands of sluicing upon the occasions when it is needed. 

After a similar careful examination of all the circumstances relating to the 
Niagara Falls Hydraulic Power & Manufacturing Co., Capt. Kutz reaches the 
conclusion that a permit should be granted that company for the diversion of 
5,743 cubic feet per second, exclusive of the amount required for sluicing, or 
for G,403 cubic feet per second if the water for sluicing be included. The latter 
is estimated at 660 cubic feet per second. It seems to us desirable that the 
permits to the two companies should resemble each other in their provisions 
for sluicing. If to the 5,743 cubic feet per second Just mentioned there bo 
added 107 cubic feet per second as an average for sluicing, an allowance will 
be made for the accumulation of water which will provide 660 cubic feet per 
second for sluicing during 116§ hours of each month, or 59 days in each year, 
an allowance which is ample. Under this arrangement the amount to be 
granted to this company for the use of itself and its tenants would be 5,850 
cubic feet per second. 

The industries using water from the Erie Canal are numerous, and the quan- 
tity of water diverted Is comparatively small. At Lockport 27 persons or cor- 
porations are using water taken either from the upper or the lower level. It 
is understood that most of the water from the upper level Is returned to the 
canal; but the arrangement of tunnels is such that the water has two outlets, 
and it is impossible to determine what portion is permanently diverted into 
Bigbteeumile Creek. Many of these industries are located one below the other 
on Eighteeumile Creek, and use the same water successively, taking it from 
the lower level. The quantity of water permanently diverted from the canal 
at Lockport is found from measurements taken above and below all diversions 
to be upon an average 193 cubic feet per second. 

Industries at Medina, N. Y., use about 165 cubic feet per second. The num- 
ber of the Industries is not given, but it is understood that they are in ge^enJ 
of about the same magnitude as those at Lockport. 
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The total amount of water diverted from the Erie Canal is therefore 358 
cubic feet per second, and the number of industries using it is between 30 and 
40. Many of these industries hare made application for permits; but many 
others have not, and of those applying many use the water which has previously 
been used by one or more others. Manifestly there is difDculty in apportioning 
the proper amount among so great a number. After apportionment there 
would be difficulty In the enforcement by the Federal authority of the provi- 
sions of the permits If granted. The canal Is owned by and Is under the exclu- 
sive control of the State of New York. The State engineer protests against 
the granting by the United States of any permit which shall impose an obliga- 
tion upon the State. Capt Kutz suggests that the difficulty may be met by 
treating all these Industries as tenants of the State and granting the permit to 
the Sale, as It is proposed to provide for the tenants of the Niagara Falls 
Power Co. and of the Niagara Falls Hydraulic Power & Manufacturing Ck). by 
the permits of those companies. He recommends that a permit for the diver- 
sion of 358 cubic feet per second be granted to the State of New York. 

The objections to this course are that the State of New York has not applied 
for n iiermit and might perhaps not be willing to accept one, and it Is a some- 
what forced interpretation of the law to Include the State amon'g the '* Indi- 
viduals, companies, or corporations which are now actually producing power," 
to whom the privilege must be restricted. It is our opinion that the person 
first using the water after It leaves the canal should have a permit directly 
from the Secretary of War, and tliat persons using It afterwards may be 
&llowed to do so without a permit The Information necessary for the Issuance of 
these permits is not now at hand. We have taken steps to secure it, and if the 
boDorable Secretary of War concurs In the opinion Just expressed we propose 
x&mbroit a supplementary report upon the subject as soon as possible hereafter. 
We accordingly recommend that permits for the diversion of water from 
tbe Niagara River be granted to the Niagara Falls Power Co. for 8,600 cubic 
ftet per second and the Niagara Falls Hydraulic Power & Manufacturing Go. 
for 5350 cubic feet per second, it being understood that these are average 
amounts, and that the larger amounts occasionally required for sluicing may 
be accumulated by using generally smaller amounts. 
Yours, very respectfully, 

O. H. Bbivbt, 

OhaimiaH. 
Geobob Clinton, 

Member. 
E. E. Haskkix, 

Member, 
Hon. W. H. Taft, 

Secretary of War, 



bepobt bt capt. chables w. kutz, corps of engineers. 

Wab Depabtment, 
Office of the Chief of Bnginbebs, 

Washington, October 5, 1906, 

General: 1. Referring to the orders of the Secretary of War dated July 14» 
1906, in reference to the power situation at Niagara Falls, and to the report 
dated August 15, 1906, in reference to the Canadian power companies and their 
associated transmission companies, I now have the honor to submit a report 
in reference to those companies seeking permits to divert water on the American 
side. 

2. The law limits the present granting of permits for diversion to those Indi- 
viduals, companies, or corporations which are now using water for power pur- 
poses from the Niagara River, or its tributaries, or from the Erie Canal. 

3. The only companies coming within the scope of the act of Congress are the 
Niagara Falls Power Co., the Niagara Falls Hydraulic Power & Manufacturing 
Ck)., and numerous small industries at Lockport and at Medina, N. Y. 

4. Upon request, the two large companies prepared specific replies in writing 
to each of the questions propounded by the Secretary of War, and copies of 
these replies are appended hereto* marked Appendix I and Appendix J. 
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The Niagara FalU Power Co. 

5. This company was created, orgaolzedt and continned by six acts of the 
legislature of the State of New York, as follows: Chapter 83 of laws of 1886, 
chapter 489 of the laws of 1886, chapter 109 of the laws of 1889, chapter 253 
of the laws of 1891, chapter 513 of the laws of 1892, and chapter 477 of tlie 
laws of 1893. In section 2 of one of these acts (chapter 513, laws of 1892) 
it is provided "that nothing contained therein or in any of the former acts 
concerning said corporation shall be bo construed as to confer an exclusive 
right nor any right to infringe upon the State reservation, or to obstruct tbe 
navigation of the Niagara River, or to take therefrom more water than shall be 
suffici^it to produce two hundred thousand effective horsepower." 

6. The general construction adopted by this company for utilising the energy 
of the Falls is as follows: A short canal has been excavated at a point aboot 1 
mile above the Falls on the American side, its direction being approximately 
at right angles to the river ; this canal is 250 feet wide at the DKnith, narrowing 
to 100 feet at its upper end; its depth is about 12 fee. Two power houses bave 
been constructed on opposite sides of this canal. The water is carried by the 
means of penstocks to the turbines which are installed near the bottom of the 
two wheel pits under the two respective power houses. After leaving the tur- 
bines the water is discharged into a horseshoe-shaped tunnel with an area 
equivalent to that of a circle 21 feet in diameter, which oorries it to the lower 
river, a distance of about 7,000 feet 

7. In power house No. 1 the turbines discharge their water into the tailrace 
openly without draft tubes. In power house Now 2 draft tubes are used, mak- 
ing the theoretical effective head 144 feet in power house No. 2 as against 136 
feet in power house No. 1. These power houses have a combined g^ierator 
capacity of 105,000 horsepower. 

8. In addition to the above, water is supplied from the intake canal to the 
International Paper Ck>. and to the pumping plant of the Niagara Falls Water 
Works CJo. 

9. As a result of more or less recent tests made by the engineers of the 
power company, it was determined that an average in the two power houses 
of 0.101 cubic foot of water per second was roQuired to develop 1 electrica/ 
horsepower at the switchboard. If this determination is correct, the develop- 
ment of 100.000 electrical horsepower, the nominal capacity of the plant would 
require 10,100 cubic feet of water per second. This amount exceeds by 1J5O0 
€ubic feet the amount computed as necessary under the assumed efficiency ot 
the turbines and the theoretical effective heads noted above. This difference 
is due to certain defects in the design, the tail water in the two wheel pits 
standing at such a level as to materially affect the effective head. 

10. The plant of the International Paper Co., one of the power company's 
tenants, consists of 6 turbines, each rated 1,600 horsepower, and 2 centrifugal 
pumps, representing about 09 horsepower. The amount of water used by this 
company was determined by test made in 1904, using a current meter placed 
at various points in a given cross section of the paper mill's headrace. These 
measurements were taken with an average of 87 per cent of gate opening, and 
showed a flow of about 660 cubic feet per second, or about 750 cubic feet per 
second with full gate opening. 

11. The hydraulic plant of the Niagara Falls Water Works Co. consists of 
two Pel ton water wheels, each rated at 400 effective horsepower, and the 
amount of water used does not exceed 75 cubic feet per second. The officers 
of the Niagara Falls Power Co. are of the opinion that the use of water by 
the Water Works Co. for developing power to run their pumps is exempted 
from the prohibition of diversion on the grotmd that it is indirectly used for 
domestic and sanitary purposes. 

12. Deducting the amounts used by its tenant companies, 825 cubic feet per 
second, from the maximum amount for which a permit can now be granted to 
any one individual, company, or corporation — ^that is, 8,600 cubic feet per 
second — there remains 7,775 cubic feet a second for use in the power plant. 
Again,, deducting the amount used in the exciter turbines, stated to be 35 cubic 
feet per second, and using the ratio obtained from the company's tests above 
mentioned, the maximum electrical output of this company is limited by law 
for the present to 76,630 electrical horsepower. 

13. This limitation does not take into consideration the water that is occa- 
sionally used for sluicing debris and ice. the amount of which is not known. 
It is questionable whether water used for this purpose should be included in 
that for which a permit is considered necessary. Such use is intermittent and 
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!t is practically impossible to deteruiine the amount used at any givi*ii time. 
The Niagara Falls Hydraulic Power & Manufacturing Co. estimates that GGO 
cubic feet per second is at times required for this purpose. If it be determined 
that water used for sluicing ice must be included in the amount covered by the 
permit, the mid-winter electrical output of this company will be still further 
curtailed. 

14. The maximum output of this company during the week preceding that 
in which the examination was made was 64,800 horsepower, while the average 
of the maximum weekly loads since October, 1905, was 73,000 horsepower. 

15. The company in its statement includes a list of contracts for furnishing 
power in which the optional amounts aggregate 167,000 horsepower. Of this 
Amount 102,550 horsepower has been called and is now in use. These contracts 
cover the output of both this plant and that of the Canadian Niagara Power 
Co. The amount called for represents the sum of the maximum amounts of 
power used by their tenants. These peak loads never occur simultaneously, 
and the actual peak electrical load generated up to date by the American 
and Canadian plants combined has been about 86,000 horsepower. 

16. The books of this company show an investment in power plant of 

$13,500,000. This amount is hirgely in excess of what it would cost to repro> 

duce it, as it is evident from the investments now being made on the Canadian 

side. It is also evident from the estimate of $7,000,000 given as the amount 

re(iuired to increase the capacity of the plant to the statutory limit — that ia, 

200,000 effective horsepower. This large investment, $135 per horsepower 

developed, is partly accounted for by the fact that this company was the 

pioneer in this method of utilizing the power of Niagara Falls, but it can not 

fairly be said to be due to investments made with the object of doubling the 

capacity of the plant. The intake is probably larger than necessary for the 

tevelopment of 100,000 horsepower, but the rest of the plant was designed for 

tliat amount. Notwithstanding this large investment, the books of the company 

show that its net earnings, after paying interest on its bonded debt and all 

oher fixed charges, now amount to 9 i)er cent on its outstanding capital stock 

of over ^,000,000. 

17. This company is entitled by reason of its contracts to the fullest con- 
sideration that is now possible under the law — i. e., a permit for the diversion 
of 8,600 cubic feet per second. Such a permit will practically limit the com- 
pany to its present output and will not allow any growth, but If this company 
is allowed to receive from the Canadian Niagara Power Co. the amount 
recommended, 60,000 electrical horsepower, the normal development of the two 
companies considered as one will not be seriously interfered with. 

The yiagara Falls Hydraulic Power d Manufacturing Co, 

18. This company was chartered under the laws of the State of New York 
in 1878, and subsequently, by an act of the Legislature of the State of New 
Tork, known as chapter 968, laws of 1896, its rights were confirmed. In this 
confirmatory act the company was limited and restricted to the use of "such 
quantity of water as may be drawn by means of the hydraulic canal of said 
company when enlarged through its entire length to a width of 100 feet and 
to a depth and slope sufficient to carry at all times a maximum uniform depth 
of 14 feet of water." This limitation is more or less indefinite, but the capacity 
of such a channel has been computed to be 9,500 cubic feet per second without 
material diminution of the head. 

19. The canal leaves the Niagara River about 1 mile above the Falls and 
extends through the city to a point about one-half mile below the Falls, where 
the power houses of the company are situated. 

20. It is being widened and deepened to the maximum authorized dimensions. 
The widening down to the water surface has been completed, except at two 
points where work is now in progress. A great deal of work has also been done 
toward giving it a uniform depth of 14 feet throughout the width of 100 feet, 
bnt this work has not been completed. 

21. The company disposes of its power in three ways. First, it sells water to 
six corporations, who develop power with their own machines. This water Is 
used under heads varying from 50 to 125 feet, with an average head, consider- 
ing the quantities used at each elevation, of about 90 feet, or less than one-half 
of the maximum effective head. The amount of water so furnished is computed 
to be 1,332 cubic feet per second. In power house No. 2 (No. 1 being obsolete), 
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situated on the river bank at the foot of the bluff, the company develops 32«000 
mechanical horsepower, using for the purpose 2,011 cubic feet of water per 
second under an effective head of 200 feet Of this amount 27,368 mechanical 
horsepower are sold to customers, who convert it into electrical power by the 
use of generators attached to the power company's turbines. Tlie remaining 
power developed in power house No. 2 is converted into and sold as electrical 
power. For several years past the company has been engaged in the further 
development of its water power, and now has under construction a fore bay 
capable of furnishing sufficient water, when the canal has been w^idened and 
deepened to the extent authorized by law, to develop practically 100,000 addi- 
tional horsepower. As stated above, much of the necessary enlargement work on 
the canal has been completed, the greater part of the excavation for the power 
house itself has been completed, the fore bay is under construction, and intakes 
leading to the penstocks, with their corresponding gates and valves, are being 
Installed for the complete development. 

Of the amount to be developed in power house No. 3, 36,000 horsepow^ is 
for use of the Pittsburgh Reduction Co., a contract for its sale having beoi 
entered into on the 20th day of November, 1905. For developing this amount 
there will be required about 2,400 cubic feet of water per second. As the con- 
ditions laid down by the act of Congress have been complied with so far as 
this additional development is concerned, it is recommended that the necessary 
permit be issued. In the statement furnished by the company as to the water 
now in use there is included 660 cubic feet per second for sluicing debris and 
ice. It is questionable whether this amount should be included in that for 
which a permit is considered to be necessary. Such use is intermittent, and HfB 
practically impossible to determine the amount used at any given time. If tlie 
diversion of water for this purpose does not require a permit, this company is 
entitled under the law to a permit for 5,743 cubic feet per second, being tlie 
amount now actually in use and contracted to be used in factories in proceBS 
of construction. If the water used for sluicing ice and debris must be included 
the permit should be for 6,403 cubic feet per second. 

22. The settlement of this question will not affect the Niagara Falls Hydraulic 
Power & Manufacturing Co., but will affect the output of the Niagara Falls 
Power Co. 

23. The investment represented by the plant of the Niagara Falls Hydraulic 
Power & Manufacturing Co. is $5,600,000. This Includes $1,400,000 expended or 
obligated for work on the canal and in connection with power house No. 3. It 
is estimated that $1,500,000 additional will be required for completing the canal 
and power house No. 3. 

24. While the granting of a permit to this company for the diveriEdon of 6,400 
cubic feet per second will enable it to meet its contract obligations. It will not 
permit it to take the full advantage of the investment already made nor allow 
for any growth. The investment tbnt will be rendered useless Is roughly esti- 
mated nt $290,000 for the canal and $360,000 for power house No. 3. 

Industries UBvng water for water purposes derived from Erie Canal at or near 

Lockport, N, Y., and at Medina^ N. Y. 

25. In 1826 the State of New York leased to Richard Kennedy and Junius H. 
Hatch so much of the waters of the Erie Canal as could be spared from tlie 
canal at the head of the locks at Lockport at an annual rental of $200. The 
lease referred to was perpetual and in 1866 it, or the principal part of the rights 
under It, came into the hands of the Lockport Hydraulic Co., which has since 
then operated the lease. The lease provides that the water so used shall be 
discharged Into the lower level at such place and in such manner as the State 
canal commissioners shall from time to time deem most advisable for the 
security of the canal and for the convenience of the navigation thereon. 

26. In an investigation of this matter made in July by the secretary of the 
American section of the International Waterways Commission it was developed 
that the arrangement of tunnels in Market Street near Exchange Street was 
such that the water drawn from the hydraulic race could find its outlet either 
Into the canal or through the culvert to the mill pond and eventually down 
Eighte^'nmile Creek, thus making it impossible to determine what portion of the 
water supplied to these mills is permanently diverted from the canal, though it 
Is understood that as a rule It is all returned to the canal. In the appHcatfou 
filed with the Secretary of War by the Lockport Hydraulic Co. the amount of 
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water med by its tenants and delivered to the lower level Is stated to be 
flpprozinmtely 600 chMc feet per second, whereas Mr. Henry A. Van Alstyne. 
New York State engineer and surveyor, is authority for the statement thi(t 850 
cubic feet per second is the amount talcen from the upper level and returned to 
the lower level of the canal. In a subsequent letter from the attorney for the 
Lockport Hydraulic Ck>. it is learned that ttie amount named in the application 
r^reeeiitB the maximum quantities covered by the company's leases^ and further 
that it IncltKlee the amount of water required to operate the machinery of the 
Holly Manufacturing Co.'s plant not now in actual operation, but which was 
used for more than 20 years prior to 1904, and which thea developed 160 
horsepower. 

27. In addition to the industries which obtain their water through the Lock- 
port Hydraulic Oo. there are a number of large manufacturing plants being 
operated at the city of Lockport by power produced from the surplus water 
of the canal spilled from the canal below the locks and used successively In the 
progrefls of the water down the channel of Eighteenmlle Creek. The use 
of the water ^pilled from the lower level of the canal is not covered by any 
contract with the State of New York, and it is understood that the State of 
New York derives no revenue from it. Furthermore the State engineer and 
surveyor, Mr. Henry A. Van Alstyne, protests against the granting of any permit 
by the United States to parties using water spilled from the canal, on the ground 
that It will impose an obligation on the State of New York to furnish the amount 
of water covered by the permit, an obligation which does not now exist. 

28. To supply losses due to evaporation and leakage it will probably be 
necessary under any circumstances to pass a certain amount of water around 
tlie locks from the upper level to the lower level, so that the amount so trans- 
ferred does not appear to have any particular bearing on the subject of this 
ittvestlgation. The real question to be determined Is the amount of water 
that is taken from the canal for power purposes and not returned thereto. 

29. Reliable ganglngs made under the direction of the State engineer and 
surveyor of the State of New York show that the average amount of water 
flowing eastward in the Erie Canal in the rock cut at the city of I..ockport 
tbove all points of diversion of water for power is 805 cubic feet per second, 
and that the flow in the canal below the locks at Lockport and below all 
points where water is diverted for power or other purposes is 612 cubic feet 
per second, so that there is diverted from the canal in the city of liOckport 
193 cnbic feet per second. This includes both the water diverted for power 
and the water passing over the canal spillway. 

30. As all water used at Lockport, whether permanently diverted from the 
canal or whether transferred from one level to a lower level of the same 
canal, is brought from Lake Erie in a waterway constructed and paid for 
tttlrely by the State of New York, it would seem that any permit granted by 
the United States for the diversion of water from the Erie Canal should be 
granted not to the bidividual users, but rather to the State of New York. The 
«ime principle is followed in the case of the Niagara Palls Power Co. and the 
Niae:ara Falls Hydraulic Power & Manufacturing Co., each of which owns its 
Intake canal and has tenants taking water therefrom, though the permit is 
granted for the full amount to the owner of the intake canal. 

31. Conflicting infonfiation has been received concerning the amount of Lake 
BSrie water that is taken from the Brie Canal by the spillway and gates at 
Medina, N. Y. Mr. Franchot, the superintendent of public works, State of 
New York, stated, under dote of July 17, that he believed the amount of 
water fed into the canal from Oak Orchard Creek and Genesee River was 
practically equal to the amount abstracted from the canal, while Mr. Bond, 
the chairman of the advisory board of consulting engineers, State of New 
York, is authority for the statement that the Oak Orchard feeder supplies in 
low years only 10 cubic fteet per second, while the amount abstracted is about 
175 cubic feet per second. Assuming the latter information to be more nearly cor- 
rect, the maximum amount of Lake Brie water diverted from the canal at 
this point is 166 cubic feet per second. The total amount of Lake Erie water 
that is permanently diverted from the Brie Canal at times of minimum flow 
^n the feeder is therefore 103 plus 165, or 368 cubic feet per second, and it 
is recommended that a permit for this amount be Issued to the State of New 
York. 
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82. If it be determined that the amount of water occasionally used for 
sluicing debris and ice must be included in any permits that are granted, the 
Interested parties are, in my opinion, entitled under the law to permits for 
diversion as follows: 

Cubic feet 
per second. 

Niagara Falls Hydraulic Power & Manufacturing Co. in greater detail than is 

Niagara Falls Hydraulic Power & Manufacturing Co , 6, 403 

State of New York 358 

S3. Descriptions of the power plants of the Niagara Falls Power Co. and the 
Niagara Falls Hydraulic Power & Manufacturing Co. In greater detail than is 
given in the body of the report are appended hereto, marked Appendix K and 
Appendix L. They were prepared by Mr. Earl Whe^er, electrical engineer, 
who assisted in the examination. 

Very respectfully, Chables W. Kxjtz, 

Captain, Corps of Engineers. 
Brig. Gen. A. Mackenzie, 

Chief of Engineers, U, 8. A. 



beports upon the existing wateb-poweb situation at niagaba falls, so fab 
as concebns the canadian poweb companies and theib associated tbans- 
mission companies — ^bepobt by the amebican members of the intebna- 
tional watebwayb commission. 

intebnational waterways commission, 

Office of American Section, 

Buffalo, N, y., September 29, 1906. 

Mr. Secbetaby: The American members of the International Waterways Com- 
mission have examined the report dated August 3.5, 1906, by Capt Charles W. 
Kutz, Corps of Engineers, United States Army, upon the subject of permits 
to the power companies at Niagara Falls, referred to them by your indorsement 
«f September 5. They have the honor to return it herewith, and to submit in 
^nnectlon therewith the following remarks: 

In our report,^ dated March 10, 1906, we stated that the works projected on 
the American side at Niagara Falls would produce 942,000 horsepower, besides a 
small amount on the Erie Canal, and would consume about 28,000 cubic feet 
of water per second, while those projected on the Canadian side would produce 
432.000 horsepower, besides a small amount on the Welland Canal, and would 
consume about 36,000 cubic feet of water per second. We thought that the 
amount on the American side could be reduced to 242,000 horsepower, using 
18,500 cubic feet of water per second, without inflicting undue hardship upon 
invested capital, but we doubted the expediency of attempting to withdraw 
the other rights acquired by the power companies at Niagara Falls. These 
views were adopted by Congress with qualifications. 

In the act approved June 29, 1906, the amount of water to be diverted on 
the American side was cut down to 15,600 cubic feet per second in the first 
Instance, but with the provision that additional amounts may be diverted after 
an interval of not less than six months if it be found that that can be done 
without detriment to Niagara Falls or the river. 

The amount of power to be generated on the Canadian side was cut down 
from 423,000 to 350,000 horsepower, the control of Congress in the matter 
arising from the fact that a very large percentage of the Canadian output 
must, under present conditions, find a market in the United States. Under no 
circumstances is the total to be increased, but the amount which may be trans- 
mitted to the United States is to be diminished as the amount consumed in 
Canada shall increase. In this sliding scale a limit is fixed which divides tbe 
permits into two kinds, one of which may possibly be expected to have some- 
what more permanency than the other, viz, i)erniits to transmit electrical power 
from Canada into the United States to the aggregate amount of 160,000 horse- 
power, and revocable permits for the transmission of additional electrical 
power to the extent Just Indicated. It appears to us that this distinction was 

1 Printed in Senate Document No. 242, Fifty-ninth Congress, first session. 
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made for the purpose of giving a little more assurance of permanency to cer- 
tain of the permits than it was possible to give to all of them and not for 
the purpose of trying an experiment as to the effect upon the Falls of the diver- 
sion of a quantity of water so indefinite In amount. This view seems confirmed 
by the fact that the maximum amount allowed on the Canadian side, 350,000 
horsepower, is about 83 per cent of the amount mentioned in the report, 423,000 
horsepower, while the amount allowed on the American side, 15,600 cubic feet 
per second, is about 84 per cent of that mentioned In the report, the percentage 
of reduction thus being practically the same In the two cases. We see^ no 
reason why revocable permits for the transmission of power from Canada into 
the United States, additional to the 160,000 horsepower first to be authorized, 
should not be issued without delay if application for such permits be received. 
The law provides for the issuance by the Secretary of War of four kinds of 
permits, viz: 

1. Permits to divert water from the Niagara River on the American side to 
an aggregate amount not exceeding 16,600 cubic feet per second. 

2. Revocable permits to direct additional water from the Niagara River on 
the American side to such amount, if any, as shall not injure the river as a 
navigable stream or as a boundary stream and shall not injure the scenic 
grandeur of Niagara Falls, but no such permits shall be issued until approxi- 
mately the 15,600 cubic feet per second mentioned above shall have been diverted 
for a period of not less than six months. 

3. Permits to transmit electrical power from Canada Into the United States 
to the aggregate amount of 160,000 horsepower. 

4. Revocable permits for the transmission of additional electrical power from 
Dmada Into the United States, but In no case shall the amount Included In such 
penults, together with the 160,000 horsepower mentioned above and the amount 
generated and used in Canada, exceed 350,000 horsepower. 

Applications have been received for permits of the first and third kinds, but 
In this report Capt Kutz confines himself to a consideration of those relating 
to the transmUnlon of power from Canada into the United States, deferring to 
a future report all that concerns the diversion of water on the American side. 
He defers also a consideration of the question of granting transmission permits 
for amounts additional to the first 160,000 horsepower, expressing the opinion 
that It Is "the Intent of the law to delay the Issue of such permits until It 
is known what appreciable effect, if any, will be produced on the Falls by the 
diversion of the amount of water that will be used under the first limitation.*' 
As above stated, we do not concur In that opinion, but the fact that no applica- 
tions have been received for permits of this kind Is sufficient reason for not dis- 
cussing them at this time. 

Applications for the transmission of power have been received from four 
companies, including the International Railway Co., whose rights under Cana- 
dian law to transmit power to the United States are In dispute and whose 
claims are small compared with those of the other companies. Capt Kutz rec- 
ommends that no permit be issued to that company at this time, but that 2,500 
horsepower be reserved for the present In order that It may be possible to grant 
the company a permit for that amount hereafter should the controversy over 
its rights under the Canadian laws be decided In Its favor. In that recom- 
mendation we concur. 

There will remain 157,000 horsepower to be divided among the three re- 
ma in ing applicants. These applicants are the American transmission com- 
panies, but their Interests are Identical with those of the Canadian companies 
from whom they derive power and must be considered In connection therewith. 
They are: 

1. Niagara, Lockport & Ontario Co., taking power from the Ontario Power 
Co., applying for 90,000 horsepower. 

2. Electrical Transmission Co., taking power from the Electrical Develop- 
ment Co.> applying for 62,500 horsepower. 

3. Niagara Falls Power Co., taking power from the Canadian Niagara Power 
Co., applying for 121,500 horsepower. 

The application of the Niagara Falls Power Co. is for 11,500 horsepower more 
than the capacity of the works from which it Is to derive power when com- 
pleted as designed. The other companies ask for one-half the capacity of the 
works furnishing the power when completed as designed. The total amount 
asked for is 274,000 horsepower. 

Capt Kutz has spared no palis In the collection of all the facts which have 
a bearing upon the question of how the available amount shall be divided 
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among the three companies. After a careful consideration of the amounts of 
capital Invested in the power plants, the amounts required to complete tbe works 
as designed, their capacity as completed under expenditures now made or 
pledged, their capacity as designed, the amounts of capital invested In tranji- 
misHlon lines In the United States or on Canadian soil to connect with the 
United States, the contracts made for furalshlng and receiving power, and 
other data, he concludes that tliere Is no sufHcient reason for dieerimii^atioo 
between the companies except their relative ability to command the Canadian 
market. The Electrical Development Co. was organised with that market 
prominently hi view and is able to obtain a sale there of about 25,000 horse- 
power more than either of the other companies. Its claim to the Amerlcnn 
market is diminished by that amount. If the quantity allotted to tliat com- 
pany be 87,500 horsepower there will remain 120,tKK) horsepower to be equally 
•llvlded betw/^en the Ontario Power Co. and the Canadian Niagara Power Co.. 
^ving them 60,000 horsepower each. We believe this to be an equitable dlvisioi! 
of the power available and we join with Capt. Kuts in the i*ecoiDBi«idation 
that permits for the transmission of power to tlie United States be granted to: 

Ho MH i yow er. 

The Niagara, Lockport & Ontario Co. from the Ontario Power Co «O.OU0 

The Electrical Transmission Co. from the Eaectrical Development Co 37, 50f) 

The Niagara Fulls Power Co. from the Cuftiidiiin Niagara Power Co 60, (^>0 



Yours, very respectfully, 



Hon. W. H. Taft, 

Secretary of War, 



O. n. Kbnst, Chairman. 
George Clinton, Member, 
K. K. Haskell, Member. 



RKPOKT BY CAPT. CUAIlLfiS W. KVTZ, COEPB OF ENGINEEB8. 

WaB DElPABTlieNT, 

Office or the Chief of Engineers, 

Washinffton, August 15, 1906. 

Gener.\l : 1. In compllnuce with the written orders of the Secretary of War. 
dated July 14, 1908 (copy attached marked A), and your subsequent oral in- 
structions, I have the honor to submit herewith the following report upon tbe 
existing power situation at Niagara Falls: 

2. The Information called for by the Secretary of War concerns not only 
the power companies now diverting water on the American side, but also those 
on the Canadian side who are seeking through their associated transmission 
companies to import powei* into the United States. This latter information^ 
being of more immediate Importance, will be considered first. 

8. The four Canadian companies applying directly or through their trans- 
mission companies for permits to import power are the Ontario Power Co., 
of Niagara Falls; the Electrical Development Co., of Ontario (Ltd.); the 
Canadian Niagara Power Co., and the International Railway Co. 

The Ontario Power Co, 

4. This company was Incorporated by an act of the Dominion Parliament in 
1887, and is not limited by its statutory rights to the production of any given 
amount of power. All its plans, however, are subject to the approval of the 
commissioners for the Queen Victoria Niagara Falls Park. The present ap- 
proved plans were designed for the production of 180,000 electrical horsepower, 
using its Niagara River intake. In addition to Its Niagara River rights, tbe 
Ontario Power Co. has a franchise for taking water from the Welland River, 
but beyond the purchase of a limited amount of land for right of way for 
the Intake tunnel or canal this franchise has not yet been exercised. , 

5. The Niagara River plant as designed consists of head worlds located above 
the first line of rapids, three main conduits or flumes 6,000 feet or more in 
length, leading the water though the park to a point below the Falls, thence 
by penstocks in tunnel through the cliff to the generating station in the gorge. 
and lastly a distributing station or transformer house situated on the high 
bluff directly above. 
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6. The headworks are constructed for the full development — that l8» 180,000 
electrksel horsepower. Only one of the three main condaits hafi been built, 
and this has a capacity sufllcient, It is claimed, to supply water to 6 gen- 
erathig tnits, 8 with a capacity of 10,000 electrical horsepower each, and 
the Pemalnlni: 8 with a capacity of 12,000 electrical horsepower each. The 
valre Aamber of No. 1 conduit is complete for 7 units except 3 valve motors, 
and rough excavation has been made for the valve chamber of No. 2 conduit 
in which an ef^th valve has been installed, so that No. 7 can be operated 
either from No. 1 or No. 2 conduit Ebccavatlon for the power house is com- 
plete for 8 units, the foundation and structure for 6 units. The central or 
main portion of the transformer house was designed and built for the control 
of 22 miitBy the number originally planned for the completed plant. The wings 
of the transformer house as now built have a capacity for 8 transformer sets. 
corresponding to 8 gmerator units. Four transformer sets are now installed. 
Ib addition, room is provided in the central part of the building for the pas- 
sage of 4 additlcmal transmission lines without (^ange of voltage. 

7. The' books of this company show an expenditure of $5,142,000, exclusive 
of rentals and rights, with 9400.000 due on uncompleted contracts. This total 
ezp«idAtnTe ob power plant of $5,542,000 will complete the installation of four 
imltB. The Installation of two additional units, orders for which have recently 
beea given, wiH require an additional expenditure of $315,000. Of the four 
units now installed, three are ready for service, and the fourth lacks only a 
minor part to make it complete. The order for the fifth and sixth units calls 
for delivery wltJiin 12 months. The estimate furnished by the company of the 
cost of completing the approved design is $6,500,000. 

S. In addition to the expenditures of the Ontario Power Co. itself, there has 
been expended by the Ontario Transmission Co. nearly $1,000,000 in real 
estate, transmission lines, stations, etc. For flnnncial reasons a separate or- 
Ionization is maintained, but the company is practically identical with the 
Ontario Power Co. It owns an interest in the transformer house and owns all 
the transmission lines in CauRdinn territory. The Ontario Power Co. has 
Canadian contracts for about 6,000 horsepower, with the option on the part 
of the purchaser to increase the amount to about 13,000 horsepower. It has a 
contract with the Niagara, Lockport & Ontario Power Co. to deliver at the 
international boundary, for use in the United States. 00,000 horsepower, with 
the option on the part of the purchaser of increasing the amount to 180,000 
horsepower. The latter contract is dated July 16, 1904, and provides that the 
60.000 horsepower shall be delivered on or before January 1, 3907, with the 
option on the part of the purchaser of taking 60,000 additional horsepower 
January 1, 1911, and the third 60,000 horsepower on January 1, 1915. 

9. The Niagara. Lockport & Ontario Power Co. is building switching and 
transforming stations and constructing transmission lines for the purpose of 
carrying out its contract with the Ontario Power Co. In furtherance of its 
plans the company has acquired a private right of way containing about 3,200 
acres of land, with an unbroken strip 300 feet wide from the Niagara River 
to Lockport, a distance of 17 miles; thence 200 feet wide to the suburbs of 
Rochester, a distance of 55 miles; thence 100 feet wide from the suburbs of 
Rochester to Palrport, a distance of 12 miles. In addition, a similar private 
right of way owned in fee simple, 100 feet wide, has been acquired from liock- 
I)ort southward through the suburbs of Buffalo to the T^ckawanna Steel Co.'a 
plant a distance of 27 miles. The company has erected two transmission lines 
from the international boundary to Lockport, each with a capacity of 30.000 
horsepower. From Lockport to Syracuse a single line, partly over the right of 
way of the West Shore Railroad, has been completed, with a capacity of 10,000 
horsepower, and a second line of greater capacity is under construction. On 
the double line from Iy)ckport to Buffalo work is in progress, 60 per cent of the 
VK)les having been erected. Each of the Buffalo lines is to have a capacity of 
?K),000 horsepower. 

10. The books of this company show an expenditure of |2.785.000. of which 
$1,200,000 is represented by right of way and $1,162,000 is represented by con- 
struction. The Niagara, Lockport & Ontario Power Co. has actually executed 
contracts which call for the delivery within the near future of 6.000 horse- 
power, with provision for fixed Increases at Intervals varying from three 
months to three years, so that at the expiration of that time they will have a 
firm contract with their present customers for 14,240 horsepower, with options 
on the part of the purchasers which give them the right to increase the amount 
to 70,000 horsepower. The first of these contracts is dated June, 1905; three 
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Others In the fall of 1905, one in March, two In April, and two in May, 1908. 
In addition the company claims to have contracts verbally closed for 13,000 
additional firm horsepower, and negotiations pending for 25,000 firm horse- 
power, making a total of 52«000 horsepower, for which they hope to have a 
marlEet in the near future. The optional amounts named in these contracts 
and negotiations aggregate 106,000 horsepower. At the time of tbe examina- 
tion this company was actually transmitting to the United States 700 horse- 
power. 

The Electrical Development Co» 

11. This company was incorporated by act of the legislature ot Ontario (5 
Edward VII, ch. 12), for the purpose of developing, distributing, and selling 
electrical power and for other purposes, but its charter gives it no specific 
right to take water from the Niagara River or its tributaries. To tliis company 
was assigned an ageement which three citizens of Canada had entered into 
with the commissioners for the Queen Victoria Niagara Falls Park, 5y virtue 
of which it is authorized to take from the Niagara River water sufficient to 
develop 125,000 electrical horsepower. The amount of water for tills purpose 
is computed to be 10,800 cubic feet per second. 

12. In pursuance of this agreement, a plant has been designed and partially 
constructed that will be capable of producing the full amount of power author- 
ized. The headworks are completed except for the removal of the cofferdam, 
while the wheel pit and tail race tunnels are practically completed for the full 
development. Contract has been entered into for the construction of t^P70-t birds 
of the power-house structure. The metal work of this part of the building is 
practically completed and the stonework 50 per cent completed. This will pro- 
vide cover for 7 of the 11 units that are projected, each of which is designal 
with a capacity of 12,500 electrical horsepower. Only four generating units 
have actually be«i ordered. Two of the four have been delivered at the power 
house and are now being installed ; one of the two was being made ready for 
test at the time of the examination, and unless some unforeseen accident occurs 
should be ready for service during the month of September, and the other three 
at intervals of six weeks to two mouths thereafter. The transformer bouse as 
constructed is for 5 units. One bank of three transformers is on the ^ound. a 
second bank was scheduled for shipment August 1, and the third bank August 
15. By its headworks, wheel pit, and tailrace development the company is com- 
mitted to the installation of 11 units, by its power house to the installation 
of 7 units, and by its contracts for machinery to the installntion of 4 unit^^. 

13. The books of the company show an expenditure to July 1, 1906, on the 
^wer plant of $4,500,000. The liabilities, incurred and unpaid, for completing 
the installation of 4 units are $1,760,000, a total investment in plant of 
$6,300,000. To complete the installation of 11 units would cost $1,576,000. 

14. This company has affiliated with it the Toronto & Niagara Power Co.. 
organized for the purpose of transmitting power from Niagara Falls, Ontario, 
to Toronto. Its transmission lines, which, except for a short section, are com- 
pleted, will have a capacity of 20,000 horsepower, and represent an investment 
of $1,870,000, with $750,000 required for completion. The demands on this 
company from Toronto and intermediate territory will probably aggregate be- 
tween 30,000 and 40,000 horsepower. The Electrical Development Co. was 
organized primarily for the purpose of furnishing power to Canadian points, 
and its arrangements for selling power in the United States are in a more or 
less embryonic state. For distribution in the United States there was organized 
the Electrical Transmission Co. of Niagara Falls, a corporation chartered under 
the laws of the State of New York. This company at present is a mere holding 
company, keeps no books, and all the expenditures made in its name have been 
advanced by the Electrical Development Co. The books of the Electrical Devel- 
opment Co. show an expenditure on this account of $246,000, which was used 
for the purchase of an interest in the Niagara Falls Gas & Electric Light Co., 
Niagara Falls Gas Co., and the Alblbn Power Co., and for the purchase of real 
estate in Niagara Falls, $40,000 being the amount of the last item. This invest- 
ment, together with the holdings of the " Nicholl syndicate," a group of men 
who control the Electrical Development Co., gives control of these subsldiaiy 
companies to the power comapny. 

15. The value of the properties thus controlled is approximately $1,000,000. 
The Niagara Falls Electrical Transmission Co. also has an agreement with i^e 
International Railway Co. looking to the building of a bridge crossing Niagara 
River to be owned jointly by the two companies, across which it is proposed to 
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coDTey power that Is sold by the Electrical Development Go. to the Niagara Falls 
Electrical Tranamiasion Go. Negotiations with this company (I. R. R. Co.) 
also ocMiteiDplate the granting to the transmission company of a right of way 
for its trsuismisslon lines over the right of way now being acquired by the rail- 
way company between Niagara Falls and BalTalo. This agreem^it with the 
International Railway has not yet assumed the form of a written contract For 
carrying Its transmission lines to Rochester this company proposes to use the 
right of way of the Buffalo, Lockport & Rochester Electric Railway. There is 
no contract to this effect, but as the Buffalo, Lockport ft Rochester Railway is 
controlled by the NlchoU syndicate above referred to, there is a community of 
interest. The Buffalo, Lockport ft Rochester Railway is now under construe* 
tion, tlie contract for grading a double-track road and for the construction of a 
sinc^le-track road having been entered into with J. Q. White ft O)., contractors, 
on May 14, 1906, at a cost of 12,260,000. In addition to the above the Electrical 
Transmission Co. has acquired franchises in its own name In seven cities and 
towns in western New York for the sale and transmission of power, and through 
the Niagara Falls Gas ft Electric Light Go. and the Albion Power Co. it con^ 
trols 20 other such franchises. The Niagara Falls Electrical Transmission Co. 
has not executed any contracts for the delivery of power, but expects that its 
allied interests will require 17,600 horsepower. This expectation Is based on 
the use by the Niagara Falls Gas ft Electric Light Co. of 3,000 horsepower, 
thougli the amount now distributed by this company is about 100 horsepower. 
It also includes an estimate of 4,000 horsepower for the Buffalo, Lockport ft 
Rochester Railway Co. This amount is based on a double-track road, while the 
contract for the construction of the road calls for only a single track at the 
present time. The company also submitted confidentially a list of corporations 
who had made inquiries with reference to the purchase of power from the 
Niagara Falls Electrical Transmission Co., together with the amount of power 
which they would probably require. This list aggregates 141,000 horsepower. 
It is needless to say that these inquiries involve no obligation on the part of 
either party. 

The Canadian 'Niagara Power Co. 

16. This company was Incorporated by an act of the Legislature of the 
Province of Gntarlo in 1802, and is not limited by its statutory rights to the 
production of any given amount of power. All its plans, however, are subject 
to the approval of the commissioners for the Queen Victoria Niagara Falls 
Park. The present approved plans were designed for the production of 121,000 
horsepower — ^that is, 11 units each with a capacity of 11,000 horsepower. Re- 
garding one of these units as a spare, so as to put it on the same basis with 
the two companies previously described, the nominal capacity of the completed 
plant may be taken at 110,000 horsepower. This company also claims the right 
to double this plant, basing the claim on that clause of the original charter 
which limits its occupation of park lands to a length of 1,200 feet, the length 
of the power house now designed being 600 feet. As this right has in no way 
been exercised, and as it could not be exercised without the approval of the 
park commissioners, it need not be further considered. 

17. This plant operates under an effective head of 141 feet, and for the de» 
velopment of 110,000 horsepower will require about 9,500 cubic feet of water 
per second. The lieadworks consist of a head canal with a fore bay 600 feet 
wide extending the whole length of the power house. The headworks, gates, 
wheel pit, and tallrace tunnel are completed for the full development. Five 
generating units are completely installed and a portion of the power house 
sufficient to cover them has been completed. The transformer station is also 
of sufficient size to accommodate 5 units. By its headworks, wheel pit, and 
tallrace development, the company is committed to the installation of 11 units; 
by its power house and transformer house to the installation of 5 units. 

18. The books of the company show an investment to July 1, 1906, including 
liabilities incurred and unpaid for completing the installation of 5 units, 
amounting to $6,250,000. For comparative purposes the value of the franchise^ 
given as $900,000. should be deducted, making the cost of the installation $5,350,- 
000. To complete the installation of 11 units would cost probably $1,250,000. 

19. This company is an allied company of the Niagara Falls Power Co., and 
save for the maintenance of a separate organization, is identical with it. It 
expects to market practically all its power through the Niagara Falls Power Co. 
or through the latter's agents. An underground conduit, with a capacity of 
328,000 horsepower, connects it with the plant of the Niagara Falls Power Co^ 
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an4 cables with a captcitsr of BUfiOO hane^mw aire now Inetalled. A me^- 
rate trtn^missiooi line, otpneUy 1^000 boraeiiawer. ninnUiif for 10 miles along 
the west sbore of the Niagara River to Fprt Erie Ib under (MMistniciloii« togetht^r 
with the towere required to carry tiie cables acroas the river t» BulKalo. For 
Its tranamlasioQ lines it has actually expended or to conuKittcd by contract to 
the amount of 94dO,OOa 

20. It is now deliveriQg 1,340 horsepower to Caaadiaa tenants, who have the 
option of increasing the amount to 4,287 horsepower. At the preaent time tliere 
is no definite contract covering the sale of the power intaided for delivery in the 
United States. Thl4 is exj^lained by the intijaate financial relations exlstijig 
between the Niagara Falls Power Co. and the Canadian Niagara Power Co. At 
the time of the examinatloa it was actually transmitting to the United States 
about 16,000 horsepower, but the combined load shteet of the two oompanies 
shows that the maximum amount thus fnr delivered to consumers Is about 
85,000 electrical horsi^ower. 

Intemational Aei/tcoy Co, 

21. This company is incorporated both in the State of New York and in the 
]>omlulon of Canada. In its first capacity it owns and operates aU the electric 
railways in the city of Buffalo and adjacent tawna, and tlM city of Tonawanda, 
Erie County, and the cities of Lockport Niagara Falls, and the intervening ter- 
ritory In the county of Niagara, N. Y. Under its Canadian charter it owns arj 
operates an electric railway along the abere of Niagara River from Chippewa co 
Queenstown. It also owns two bridges over the Niagara River, one just below 
the Falls and one at Lewiston, over both of which it has specific legislative 
authority to transmit power. 

22. Its power plant is located in the Queen Victoria Niagara Falls Park, whidi 
plant was acquired when it acquired the property and franchise of the Niagara 
Falls Park and River Railway Co. In acquiring this railroad it paid for the 
equity therein $733,000, and assumed a bonded indebtedness of $600,000, making 
a total investment of $1,333,000. It is claimed that this value was fixed largely 
by the power rights of the Niagara Falls Park and River Railway Co. At the 
time of its acquisition the power plant represented a cash outlay of $141,000. 
Since that time further expenditures have been made upon its power house and 
equipment of $125,000, so tbat the actual investment of this company in its 
power property at Niagara Falls, Ontario, is about $265,000. With the ma- 
chinery now installed 3,600 electrl-^al horsepower can be generated, the effective 
head being 68 feet. Under its charter none of the power noay be sold, and iti 
use is limited to operating and lighting the railway, the Canadian division of 
which now uses from 800 to 1,200 horsepower. The company claims the right 
to transmit the balance to the United States for use on that portion of its as- 
tern. This right, however, is questioned by the conunissioners of the Queen 
Victoria Niagara Falls Park, and in their annual report for 1905 th^y say that 
they can not see their way clear to approve the plans for the transmission ot 
this power through the park. The matter has been referred to the Dominion 
Government for decision. While it is understood that some progress has been 
made toward a solution, final action has not yet been taken. 

23. The company, In its application to transmit power to the United States, 
asks for 8,000 horsepower, the intention being to enlarge the power plant for this 
purpose, at an estimated cost of $150,000. Pending the determination by the 
Dominion Government of this company's rights, it is believed that no permit 
should be granted to them. Having in mind, however, the fact that they are 
now generating 2,500 horsepower more than they can use on the Canadian side. 
and the fact that the transmission of this power to the United States would 
result in an estimated saving of $30,000 a year, it would seem equitable to re- 
serve 2,500 horsepower for the present of the 160,000 horsepower for which per- 
mits can be granted, so that a permit for this amount could be issued In case 
the present controversy Is decided in favor of the railway company. 
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24. Tlie pilQclpal tatetM witb votoaiiee to the three big OenH<H»ii coBRveniee 
are tatelate4 «• Mlawe: 



£xpcndftaR8 to date in p«wcr planli, exdoiiTe of rights ftod 



Amount reqnirad to ooaqUetc ezisttaig oontnot* vmI ordcD. 
Amount r eq ui red to complete plants to projected site 



feet.. 

Capacity of g ii i i wt lug miAiiM iywtqyiyinataUfdtttootriol li ow B 



Nominal capacity of generating machinery Installed and ordered, 
dectrical no m po we r 

Nominal oapacity of pnodeoted plants elsetrlcal honepower. . 

Amount inycsted ana ohll^ted Cor Canadian tranamlaBloo unes — 

Probable sale of power tn Canada honepower. . 

Amoont of waUr reqnlMd for machinery Installed and ordered, in- 
ahidaiic ociter seta— cffloieooy of the imit being taken at 70 par 
cent cttblofeet.. 

Amount of water required iorplants as projected do — 

Aeteal ean;Mn<ytiirfS by their aasodated American transmisBlon 
utm 



Ontario 
Power Co. 



t6,ll2,000 

rift^OOO 

|B,fiOO,000 

160 

42,000 

W,000 

190,000 

>|1»000»000 

10,000 



4,2fi0 
11,700 

«,7U,000 



Electrical 
Develop- 
nMintCo. 


Canadian 

Niagara 

PowarCo. 


HfiOOfOOO 

Sl,7«0,000 

11,676,000 

136 


M.872,0iO 
•878,000 

•i.mjoo 

141 
M^OOO 


50,000 

121,000 

12,690,000 

30,000 

4,300 
10,900 

stMfi,000 


65,000 

110,000 

1U30,000 

5,000 

4,600 
0,500 



1 Tlie ma^ portion of this amount has been expended in the oonslmotion of transmission lines intended 
for delhrary of power to the United States diMributing companies. 
* This does not include any expenditures by the Nicholl Syndicate. 

25. If these companlee were limited in their output to the capacity of the 
geDerating machinery now actually installed and ordered, their Investment in 
power plant, exclusive of franchises per horsepower developed, would be ap- 
proximately as follows: 

Ontario Power C5o . 180.00 

Klectrleal Development C5o . 125.00 

Canadian Niagara. Power Co 07.00 

If p^mitted to develop to the limit of their approved plans the investments 
in power plant per horsepower developed (nominal capacity) would be: 

Ontario Power CJo 168.00 

Electrical Development Co 62.00 

Canadian Niagara Power Co 60.00 

These- figures must be considered as only approximately correct, owing to the 
different methods of cost distribution used by the several companies. The aim 
hns heien to take the actual cost of the power plants, exclusive of rights, rentals, 
and franchises. Regardless of their absolute accuracy, or even their relative 
accuracy as between the three companies, they serve to show the extent to 
which the companies by their expenditures and contracts have committed them- 
selves, and also the approximate losses which they will sustain if they are 
limited to the production of an amount of power less than their projected ca- 
pacity. All three of these power developments were undertaken In good faith 
several years ago and long before the agitation in Congress which led to the 
passage of the present law, and there is no evidence that any of their subse- 
quent transactions were made with the object of securing rights which they had 
not always intended to claim. 

26. The total capacity of the generating machinery installed and ordered for 
the three plants is 171,000 horsepower. The probable demand In the near future 
from Canadian markets will not exceed 40,000 horsepower, leaving 131,000 
horsepower for sale In the United States. The granting of permits for this 
amonnt would permit the utilization to Its full capacity of all machinery now 
installed or ordered, but would not permit any further development and would 
not afford a reasonable return on the moneys now invested unless the prices 
to the consumers were measurably increased. In order that such relief as is 
now possible may be afforded, it is recommended that permits be granted for 
157,000 hors^jiowor, the maximum amount umlei the flrst limitation. Jesb 
2,500 horsepower reserved for the International Railway Co. 

27. The <!oiiditloi'8 snri'onndlng the development of the Canadian pc«wer com- 
panies differ so materially that an exact statement of their relative rights to 
the American market is not possible. The Niagara, liOCkport & Ontario Power 
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Ca, the distributing agent in the United Stntep for the Ontario Power Co.. has 
expended a large sum in opening up a new market. The Electrical Develoin 
ment Ck>. started primarily to develop the jCanadian market, and Its plans for 
the American market have not yet been fully matured, while tJie plant of 
Canadian Niagara Power Co. is virtually an addition to that of the Niagara 
Falls Power Co. Considering alone the investments in power plant, there is 
no apparent reason why any distinction should be made between the power 
companies in the amount of power which they should be permitted to send into 
the United States. While the projected development of the Ontario Power Co. 
is considerably greater than that of the other two companies, this apparent 
advantage Is balanced by the fact that the other two companies are more fully 
committed by expenditures already made to the complete development. If the 
relative investments of the three transmission companies associated with them 
for distribution in the United States are alone considered, the claims of the 
Niagara, Tjockport & Ontario Co. are unquestionably superior to those of the 
other transmission companies. As the object of the law is to restrict, directly 
or indirectly, the amount of water diverted, it has been suggested that some 
weight should attach to the fact that the Ontario Power Co. makes greater use 
of the water that It diverts than either of the other companies. Each of the 
companies, however, fully utilizes the head incident to its geographical location, 
and any distinction in the matter of permits based on relative natural advan- 
tages would appear to be unjust 

28. The Electrical Development Co. had for its primary object the furnish- 
ing of power to various points in Canada, as is indicated by the construction of 
its Toronto line, yet the demand for electrical power in Canada within the 
economical radius is so limited as to make it unreasonable to suppose that this 
company had given no thought to the mtirketing of a part of its power in the 
United States. The Electrical Development Co. is planning to sell between 
30,000 and 40,000 horsepower in Canada, which is probably from 20,000 to 
25,000 horsepower in excess of what either of the other two companies will 
sell in Canada, a fact which should receive consideration in fixing the amount 
to be transmitted to the United States. On the other hand, any greater dis- 
crimination against the Electrical Development Co., which is owned almost 
wholly by Canadian capitalists (the other two companies being owned almost 
wholly by Americans), may give rise to a feeling of resentment on the part 
of the people of Canada and tend to retard the negotiation of a treaty betwe«i 
the two countries concerning the preservation of Niagara Falls. 

29. The applications for permits made by the transmission companies are as 

follows : 

Horsepower. 

Niagara, Lockport & Ontario Co., from the Ontario Power Co 90, 000 

Electrical Transmission Co., from the Electrical Development Co 62, 500 

Niagara Falls Power Co., from the Canadian Niagara Power Co 121, 500 

The application of the Niagara, Lockport & Ontario Co. is based upon the 
desire to secure a reasonable return on the investment already made, but con- 
sidering the date named in its contract with the Ontario Power Co. for the 
delivery of the second block of 60,000 horsepower, 1. e., January 1, 1011, and 
having in mind the fact that any production of power in excess of 66,000 horse- 
power means the construction by the Ontario Power Co. of a second conduit 
and a consequent expenditure of $3,250,000, it is believed that a present limita- 
tion to 60,000 horsepower will not work undue hardship. 

30. The application of the Electrical Transmission Co. contemplates the 
marketing of one-half of the total output of the Electric Deyelopment Co, 
Considering the situation of the latter company in the Canadian market and 
the limited extent to which the Electrical Transmission Co. has committed 
Itself by its expenditures, a present limitation to 37,500 horsepower does not 
appear to be inequitable. 

31. The plant of the Canadian Niagara Power Co. is intended to supplement 
that of the Niagara Falls Power Co., and a fair estimte of the rapidity with 
which its power will be marketed is found in the rate of growth in the past 
of the Niagara Falls Power Co. This has amounted to about 20 per cent in 
recent years, with a present output of both companies amounting to 85,000 
horsepower. Assuming that the same rate of growth will continue, though in 
all probability it will be reduced owing to power which the other companies 
expect to market in this territory, it will be two or three years before the fall 
capacity of the Canadian plant as now installed will be utilized. For these 
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reasons a present limitation to 60,000 horsepower will not, in my Judgment, 
seriously interfere with its normal development 

32. If permits are granted for these amounts the Ontario Power Co. would 
be Justified In Installing a seventh unit as a spare, the Canadian Niagara Power 
Co. woold be Justified in installing two more units, one as a spare, making the 
nominal capacity of its plant 66,000 horsepower. The Electrical Development 
Co. would be Justified in installing three more units, one of them a spare, mak- 
ing the nominal capacity of its plant 75,000 horsepower, half of which, the 
proportion asked for, it would be permitted to transmit to the United States. 
If each installs these units the relative investment in power plant, exclusive of 
franchise^ per horsepower developed (nominal capacity) would be: 

Ontario Power Co $02. 00 

Electrical Development Co 01. 00 

Canadian Niagara Power Co 87. 00 

33. Based upon what precedes, it is recommended tliat permits for the trans- 
mission of power to the United States be issued as follows : 

Horsepower. 

Niagara, Lockport & Ontario Co., from the Ontario Power Co 60, 000 

Electrical Transmission Co., from the Electrical Development Co 87, 500 

Niagara Falls Power Co., from the Canadian Niagara Power Co 60, 000 



,JL^ 



157,600 

In order that the various companies may proceed with this limited develop- 
ment, it is further recommended that permits for such amounts as may be 
authorized be Issued without delay. 

34. As to the question of granting transmission permits for amounts addi- 
tional to the first 160,000 horsepower, it is believed to be the intent of the law 
to delay the issue of such permits until it Lb known what appreciable effect if 
any, will be produced on the Falls by the diversion of the amount of water 
that will be used under the first limitation. If this interpretation of the law 
is correct, the granting of such permits will be a matter for the future, as it 
will be fully a year t>efore the companies will be in a position to develop 160,000 
horsepower, in addition to the amounts sold in Canada. 

35. The information contnlned in this partial report was obtained from the 
parties interested and its important features verified by a i)ersonal inspection 
of the works and a general examination of the books and records of the various 
companies. These inspections and examinations were made July 20 to July 
28, 1906, and descriptions of the power plants of the Ontario Power Co. (Ap- 
pendix B), Electrical Development Co. (Appendix B), and the Canadian Niagara 
Power Co. (Appendix G), and of the transmission lines of the Ontario Trans- 
mission Co. (Appendix C), N1aj?ara Lockport & Ontario Power Co. (Appendix 
D), and the Toronto & Niagara Power O. (Appendix F), in greater detail than 
in the body of the report, are appended hereto. They were prepared by Mr. 
Earl Wheeler, B. E., who, with Mr. F. D. C. Faust, a representative of the 
Department of Justice, assisted in the examination. A photographic copy of a 
map of Niagara Falls, taken from a monograph prepared in 1904 by the Can- 
adian Society of Civil Engineers, is also appended. 

36. The preparation of that part of the report which concerns the diversion 
of water on the American side has been delayed by the nonreceipt of certain 
information, and will be submitted later. 

Very respectfully, Charles W. Kutz, 

Captain^ Carps of BngineerB. 
Brig. Qea, A. Mackenzie, 

Chief of BngineerB, V, B, A. 

The Chairman. Is there any other gentleman present who desires 
to be heard briefly ? Hearing no response, this committee will stand 
adjourned. 

Thereupon, at 4 o'clock p. m., the committee adjourned until Tues- 
day, January 23, 1912, at 10 o'clock a. m. 
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Committee o^ Fob^gn Affaib^^ 

HousB ow Bepsmbntativxs, 

Tuesday^ January S9^ 1919. 

The committee met at 10 o'clock a. m., Hon. William Sulser (chair- 
man) presiding. 

The Chairman. The committee will hear this morning, Hon. 
Thomas Carmody, attorney general of the State of New York. Gen. 
Oarmody, you may proceed. 

STATEMEBT 07 HON. THOHAS CABHODT, ATTOBIET &ENSSAL 
OF THE STATE OF FEW YOBX, AIBAHT, H. T. 

Mr. Carmody. Mr. Chairman, I wish to thank you and the com- 
mittee for the courtesy extended the State of New York in granting 
this hearing, so that the State could be represented, and to especially 
assure the committee of the grateful appreciation of this favor by 
the governor, who is particufarly interested in the whole conaerva- 
tion proposition. 

Our rights in this matter involved in the bill now before this com- 
mittee, are somewhat intensified by the cont^nporary interest which 
the State of New York is taking m the conservation proposition. I 
need not tell you, I am sure, that for the purpose of formulating a 
policy, and for the purpose of asserting tne rights of the State in 
hydraulic matters, the last legislature passed an act constitutinff what 
is called a conservation commission, with more particular rererence 
to the administering of the surplus waters impounded by reason of 
the construction of the. barge canal, and the impounding of waters in 
the streams and tributaries, for the puri)08e of feedmg the barge 
canal. The proposition involved in the bill and in the administra- 
tion of the powers under it, is at present somewhat crude in the 
minds of the officials of the State, but we do stand upon this propo- 
sition, and it is one that it seems to me is not fully recognized by 
the bill pending before this committee. 

I have been shown two bills, one introduced by Mr. Smith, and the 
other by Mr. Simmons, both of which seeijp to proceed upon the 
right claimed in the National Government to control and distribute 
the water power in Niagara River. I contend that that is an asser- 
tion of a power that the Government does not h^ive. The Govern- 
ment has only such powers as the Constitution gives it, and in respect 
to navigable streams — and this includes border streams — that right 
is limited to the control of those streams for purposes of commerce 
and navigation, and for military defense, neitner of which purpose 
is asserted, and neither of which is furthered by the bills before this; 
committee, or by any legislation which Congress has passed, bearing 
upon the Niagara Falls proposition. 

Now, it will not take me very long to state the position of the State 
of New York, and it will not take me very long to furnish to this 
committee the authorities upon which the State rests in basing its 
contention for what it will ask for when we are through. The State 
claims to be the owner of the soil to the center of Niagara River, and 
•consequently the owner of the water that passes over the American 
side of the Niagara River, subject only to the right of the NationaJ 
Government to control the waters of that river for the purposes of 
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navi^tion and for military defense. Thfe right which the State 
owns in this river is Ho different, according to the decisions of the 
courts, from its right in rivers that are entirely within its borders, 
that are navigable, and the 1^1 status of that right is so clearly 
established by the decisions or our <:iourts that it is unneceissary to 
more than refer to th^n for the purpose of establishing its correct- 
ness. ^ Now, the treatv between this country and Canada, under which 
this bill is apparently drawn^ undertakes to exercise some national 
povrer, the extent of which I can not understand. I think we all 
understand that the Governments, the parties to that treaty, have 
the ri^ht to state their relative positions so far as the use and occupa- 
tion of that river is concerned, for the purposes of navigation and for 
military defense. 

That is alleged to be the purpose of the treaty, and there is nothing 
in the treaty that undertakes to carry out that power, which is the 
only power that our Govertmient has to deal with that scheme. I 
am not assailing this treaty ; I am just coming in a moment to what 
Cm^ess is now asked to do imder it. 

T^e treaty states that it is passed for the purpose of settling dis- 

Sutes between the owners or claimants on cither side of the Niagara 
Liver. Now, whatever the ownership of property on cither si^ of 
the Kiagara Kivef may be, it rests, under the laws of the State, in 
either the State or some riparian owner, and is not a subject of na- 
tional supervision or control. Now, the Burton Act, so called, under- 
takes to carry out specifically the powers that were intended to be 
conveyed bj the treatj^, by providing that we may take from the 
Niagara River a certain cfuantity of water — 15,600 cubic feet per 
second. We say that that is a subject upon which the National Gov- 
ernment has no right to legislate, except to go far enough to say 
that there has been released to the State of New York a certain 
quantity of water from our supervision and right of control for pur- 
poges oi navigation and military defense ; that whei the Government 
has gone that far it has discharged its power and exercised the only 
governmental function whidi it possesses, thie cmly power which it has 
over the waters of Niagara River, and uhdcr that bill you have 
stopped where we ask you to stop in whatever legislation you recom- 
mend, namely, that when it is specified as to how much water may be 
taken from the river on the American side, ttiereby releasing the 
control of the National Government to that point; then that must go 
to the party that owns it under the laws of our Stato and Nation, 
namdy, the State of New York. 

Mr. Garkek. General, let us mppose that sc»ne Membet of the 
House should disagree with you as to the power or control over 
this water. What is your idea about the policy of the Federal 
Govemftient stepping in and itndertaking to say to a Stato how and 
under what conditions it shall regulate hydraulic power. 

Mr. Carmody. I say that is objectionable from two standpoints 
In the first place it is the assertion of a power that does not exist, 
and it is undertaking to administer a policy that belongs to the 
State. It is made the right of the State m two respects, first. State 
ownership of said power, and, second, the right to administer that in 
trust for the common people. 

The Chairman. That is fundamental. 
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Mr, Gakner. In reality it is an indictment against the State l^ the 
Federal Congress that it is not capable of conducting its own anair& 

Mr. Carmody. Very tioily that is so. The Burton Act goes further 
than that; it not only asserts the right to control the distribution of 
it, but to say who shall have it, and it provides that it shall only 
go to those owning the water power at tne present time. In other 
words, it grants what, under the constitution of the State of New 
York, is an exclusive privilege. We are arguing against the folly of 
the National Government undertaking to exercise functions which 
it does not possess, and thereby invadmg the functions of the State, 
wherein the State has the means of administering, the right to ad- 
minister, and a vital interest in the result 

Mr. Flood. What act does that? 

Mr. Carmodt. The Burton Act. 

Mr. Flood. The one that is on the statute books? 

Mr. Carmodt. The one that is on the statute books now. We con- 
tend against the principle that the National Government has the 
right to distribute this water. Our position is that the National 
Government has the right to control the waters of Niagara Kiver 
for purposes of navigation and for military occupancy, hut for 
no other purposes; and where it does not restrict them for those pur- 
poses then the riparian rights are invoked, and those riparian rights 
include the right of ownership to the center of this stream and to 
the water that passes over it. 

Mr. Garner. What do you say to the proposition of the Federal 
Government having the right to formulate certain rules and certain 
conditions precedent to the taking of this water that the greatest 
amount of power may be derived from the use of it. For instance, 
I presume you will concede that the Federal Government would have 
a right to say that you could take only 20,000 cubic feet per second, 
and that it could designate the Secretary of War or some one else 
to see that that provision was adhered to. Could they go further 
and prescribe the engineering features of the plant in order to get 
the greatest power out of that 20,000 cubic feet* 

Mr. Carmodt. Very clearly, they can not. Their function is sim- 
ply as was pointed out, to decide how much we may take, that does 
not injure navigation. When they have decided that they have 
exercised the only power they have under the National Government, 
and every other right over that water is in the State of New York, or 
in some riparian owner, if any rights have privately been acquired to 
the use of the water. The right to limit the cost to the consumer, or 
to regulate the question of engineering, is one that belongs to the 
State government. 

Mr. Cline. Do you concede that the Federal Government has the 
right to establish any limitation upon the diversion? I think you do. 

The Chairman. There is no question about that. 

Mr. Carmody. Oh, yes. • 

Mr. Cline. It has the right to grant or withhold to any extent 
that meets its own discretion? 

Mr. Carmodt. Yes; and that discretioii 

Mr. Cline. And would have the right to refuse any diversion at 
all? 

Mr. Carmody. Yes; in the exercise of this function. In other 
words, I think the proposition is more logically stated in this way, 
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that the State may continue to enjoy its riparian rights until the 
Government desires to exercise its authority for the purpose of navi- 
gation or military defense. 

Mr. Cline. The Government will reclaim it by simply asserting 
that no diversion shall occur? 

Mr. Cabmody. Yes, sir. 

Mr. CuNE. It is your position that while the Government would 
have the right to grant or withhold in the discretion of Congress — 
that the Grovemment can not impose any condition upon its exercise. 

Mr. Carmody. I say it can not. The Government can only decide 
how much can be diverted, and that is the only control the Govern- 
ment has over it, and then the rights of the State are asserted to the 
further control, and that is fully competent to deal with the question 
you raise. 

Mr. Cline. I imderstood that that is your contention ? 

Mr. Cabmody. Yes; that is the contention. It comes to this point, 
further objection to the provisions of the Burton Act is idle, and I 
wish to assert it here — ^you are familiar with the provisions of thib 

Mr. Difendebfeb. Under the treaty, is the Government not 
morally bound to stop the pollution of international waters t 
Mr. Cabmody. The pollution? 
Mr. Difendebfeb. i es. 

Mr. Cabmody. That, of course, comes under a different power of 
the National Grovemment than the one we are discussing. 
Mr. Difendebfeb. It would have some control. 
Mr. Cabmody. The two Governments would have the right to agree 
upon some sanitary policy of controlling that question of the pollu- 
tion of the waters of boundary streams. 

Mr. Difendebfeb. If the (xovemment should go further and in- 
fringe, as you possibly would say, upon the riparian rights of the 
State of New York in order to stop pollution, would you think they 
would have any power? 

Mr. Cabmody. If it is a legal right, it must be founded upon some 
legal principle of Government. 

Mr. Difendebfeb. The State of New York, as I understand it, has 
perfect health laws, has it not? 
Mr. Cabmody. Yes. 

Mr. Difendebfeb. Now, has the State ever made any exhaustive 
investigation of the waters of Niagara in regard to that question ? 
Mr. Uabmody. In what respect ? 

Mr. Difendebfeb. In this respect, as to whether scenic beauty has 
been destroyed? 

Mr. Cabmody. Oh, yes; that is a common topic of investigation 
and conversation and denunciation in the State of New York. It 
seems to be agreed by the populace that lives there, and by the 
gre2i,t mass of people who go there, that there has been no diminu- 
tion of its scenic beauty, and, as I am informed, there will be none, 
if the State of New York is permitted to divert the use of those 
20,000 cubic feet per second. But no one will claim, I assume, that 
this Government has the right to legislate for the purpose of pre- 
venting and protecting and enhancing the scenic beauty of property 
that belongs to the States. That is not alleged to be the purpose in 
the bill, fi would not be a proper subject of legislation, for it is not 
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in the Constitution. I know it has often been advanced, bat I do 
not believe that in the faee of the aesthetic sentiment, that anything 
will be done to decrease the glories of that stream, and we will all 
be ^lad to see 8oniethih|^ doM, and perhaps we will close our eyes to 
the exercise of power, if it were a little afbitrary, if it would torerent 
any desecration of the Falls. Bear this in mind, that the State of 
New York has dt^ne and is doing much to preserve the beauties of 
the Falls. The sentiment that has grown up against the desecration 
of the Falls shows how the people estimate the importance of pre- 
serving for posterity the gtandeur of that most noble of Nature's 
works. 

Mr. Flood. The Government has exercised jurisdiction utoder the 
Burton Act for the past siK years 1 

Mr. Carmody. Yes, sir. 

Mr. Flood. Have the power c<Mnpanie8 questioned the authority 
of the State of New York up to this time ? 

Mr. CtiNE. The truth is that the State government has fully 
acquiesoed in tiiis assumption of power. 

Mr. Carmody. Apparently the State acquiesces by not asserting 
it, and we found that the same thing was attempted to be done else- 
where in the State, and I am inf onned in other places, namely, the 
assertion of the right on the part of the National Government to 
control the hydrauRc power of the States. We have in the Hudson 
Siver the same proposition. There is a specific appropriation for 
the building of a dam in front of Troy, there having been one there 
for some time, where waters were impounded, and accompanying the 
passage of the act were reports from the engjineers of the War De- 
partment, recommending tnat the riparian rights should be turned 
over to the National Government before the appropriation was made 
available, and incorporated in the appropriation was that condition 
that the appropriation is not available until the riparian rights have 
been exterminated, and the canal board imdertook to do that by 
rescinding and canceling the existing leases for power. The present 
administration has taken a stand against that. They have revoked 
that resolution, and we stand upon this right, that the State of New 
York owns this water power, so that if there has been any acqui- 
escence in the State of New York in that policy in the past, that is 
so no longer. 

Mr. CuNE. Was that not made a condition of the appropriation 
to improve the river, provided certain rights should be restored to 
the Government! 

Mr. Cabmodt. Hardly that way, because it stated that a certain 
amount is directed to be used when the rights were exterminated 

Mr. Clin£. a conditional grant? 

Mr. Carmody. Yes. That is simply asserting what is asserted in 
this bill, that the Government has the right to control the hydraulic 
resources of the State. 

Mr. Gasneb. The Government has the right to put a limitation 
on the appropriation, for the purpose for which it is to be used? 

Mr. Carmody. Very true. I am not questioning the exercise of that 
power, but there has been a policy to acquire the hydraulic power. 

Mr. Garner. You contend that if Congress had directly pasiaed an 
act ordering the cancelation of these leases it would not have had 
that power? 
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Jdr. Cabmodt. Yet CSongrese has no such power. 
Mr. Garneb. And that power was lodged in New York. 
Jldb*. Cabmody. That power was lodged in New York. The State 
of ^ew York can not surrender it. It is lodfi^ed in the people of the 
State of New York, and the Government holds it only in trust. It 
is^ a sacred right which belongs to the people, and we are dealing 
with something here, the principles concerning which can not be 
changed by aiw action taken here or elsewhere. Now, to get down 
to the point of my discussion here, to the assertion of the principle 
that I am maintaming, which I find is familiar to the members of 
the committee, I trust there is n^ lawyer who has examined the legal 
principle I have asserted, namely, that the— 
^ Air. Cline. There is no need to recite authorities on that propo- 
sition. 

Mr. Cabmody. Yes, sir. 

Mr. Cline. What relation do you uear to the State? 
Mr. Cabmodt. Attorney general, and in company with Conserva- 
tion Commissioner Moore and Mr. Bacon, of the Attorney General's 
oflSce. 

Mr. Flood. Do you contend that tue United States Government 
should not permit the Secretary of War to have supervision over this 
diversion in order to protect navigation f 

Mr. Cabmody. I do not contend that the United States Govern- 
ment should not safeguard the releasing of its control in any way 
that may be proper. What I am contending against is the principle 
in that bill that we must ask the Secretary of War to give to us what 
belongs to us as a matter of law. He should be required, upon an 
application from the proper authorities of the State of New York, 
it seems to me, to release the amount permitted to be diverted. I 
would think that would sufficiently safeguard the rights of the 
National Government : that when the proper authorities of the State 
of New York apply lor the use of the balance of the power, 4,400 
fiubic feet per second, which we ask you to grant up to tne full limit 
of the treaty, that it shall be the duty of the Secretary of War to 
si^ the permits, provided, in his judgment, it does not interfere 
with the uses of the National Government. 
Mr. Clixe. Is his judgement final on that question 
Mr. Cabmody. I think it is. I think that his power must be arbi- 
trary. It certainly can not be questioned by the State if he chooses 
to say, *we need this for military defense or navigation," even 
though that may not be so. We can not question it. 

Mr. Gabneb. Let me get a distinct understanaing about that. 
Congress decides that 20,000 cubic feet per second can be used without 
injuring navigation. 
Mr. Cline. Fifteen thousand six hundred, in this ca*je. 
The Chaibman. That is the amount of water on the American side 
now being utilized. 

Mr. Gabkeb. Congress decides that 20,000 feet can be diverted 
without affecting navigation or the military defense and we lodge 
with the Secretary of War the power to grant a permit. Is it your 
contention that the Secretary of War should arbitrarily say he will 
not grant any of these permits for any of this water because in his 
judgment it would affect navigation or military defense? 

28305—12 16 
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Mr. Carmodt. I am arguing the opposite side of that question, 
because we claim we have the right to enjoy that water as a natural 
right, but the National Government has the right to control it for 
purposes of navigation. 

Mr. Cline. We do it through an act of CoiigreaB. 

Mr. Garker. Although the Secretary of War has the power to 
issue a permit, he wouldnot arbitrarily fly in the face of Congress. 

Mr. Flood. You are making a concession to the other side. 

Mr. Carmody. I am not here to question the right of the National 
Government to do anything it believes it is doing in the interest of 
navigation. When you have passed that point 

Mr. Cline. When you make that concession, do you not nainimise 
the rights of the State that yea have been talking aoout? 

Mr. Carmody. Not at all. 

Mr. Garner. If I understand, your position is that Congress has 
the right to say whether there shall be one or twenty thousand cubic 
feet per second, but that after that the power of Congress ceases and 
the State's rights begin. 

Mr. Carmody. Yes. 

Mr. Cline. I think we clearly understand that. Here is my propo* 
sition : If you concede to the Federal Government the ri|^t to estab- 
lish the amount of diversion there, basing it upon the proposition 
that navigation will be affected or that the security of me country 
may be involved — if you concede that proposition, then the Federal 
Government has the right to authorize the diversion of 1 cubic foot 
or 20,000 cubic feet ; if the Government now has the right to fix the 
amount, is not the importance of your State rights reduced to t 
minimum? 

Mr. Carmody. You have already stated how much may be diverted. 
I am starting in where you have stopped. 

Mr. Cline. But the Federal Government can at any time revoke 
the Burton Act. Is not that true? 

Mr. Carmody. Yes ; but you have got to fight the riparian owners. 

Mr. Cline. What rights have the riparian owners? 

Mr. Carmody. The right of ownership. 

Mr. Cline. But what does the right amount to, if it is so difficult 
or impossible of assertion as you say ? 

Mr. Carmody. It is the right to enjoy, until you have deprived 
them of it. I do not see how you are going to hurt them. They are 
drawing power from the river. You may say there can not be any 
power taken from the river, but you have got to settle that other 
question in another tribunal. 

The Chairman. The Government has made a treaty, which is the 
supreme law of the land, and that treaty provides how much water 
can be taken by the Canadian Government and how much by the 
United States Government. The question before the committee is, 
who shall have the right to dispose of that water power, and whether 
there shall be any limitations upon its disposition, so far as the price 
of the power to the consumer is concerned. 

Mr. Flood. There is another question, as to whether the Govern- 
ment will permit the 20,000 cubic feet per second to be diverted. 

Mr. Clike. If diversion is permissible. 

Mr. Garner. Let me ask one Question in connection with that. 
Suppose that Congress should decide that there should not be a single 
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foot of water diverted on the American side, and should pass a law 
directing that none should be diverted, which would naturally seri- 
ously anect the power companies, would they have that right ( 

]lfr, Carmody. They have no such right. 

Mr. Garner. They outline in a bill that it ia for the puri)oee of 
preserving the navigation in Lake Erie and pass a law prohibiting 
the diversion of another foot of water; you must assume they woula 
have that power. Then, the only remedy that those ccnnpanies would 
have wofuld be a claim against the United States Government for 
such dujrmgQ as might have occurred. 

Mr. Gabmodt. Or some legal proceedings. 

Mr. Ci^rifB. These are revocable permits, and would the Govern- 
ment involve itself in damages for doing what it is authorized to do? 

Mr. Garner. Some of these companies have been there for years 
and years, and have been given permits. 

Mr. C1.1NB. They claim they oerive the power from these permits. 

Mr. Carmodt. Not necessarily, I believe. 

Mr. Clinb. I should not want to concede that the only power we 
have is from the permit. 

Mr. Carmodt. I would like to read the bill which we present here. 
It represents the idea of the State of New York in regard to this 
conccession. [Reading :] 

A BILL To glre effect to tbe fifth article of the treaty hetween tbc United States and 

Great Britain, signed January 11, 1909. 

Be it enacted by the Senate and House of Representatives of the United 
states of America in Congress assembled. In order to give effect to the fifth 
article of the treaty between the United States and Great Britain signed Janu- 
ary U, 1900: The United States hereby authorizes and permits the diversion 
within the State of New Tork of the waters of Niagara River above the Falls 
of Niagara, for power purposes* not exceeding in the aggregate a daily diver- 
sion at the rate of 20,000 cubic feet of water per second: Provided, however^ 
That no water shall be diverted from said river at said point for power pur- 
poses except pursuant to written permits signed by the Secretary of War, 
who is hereby authorized and directed to issue such permits for the making 
of such diversion to said amount, to the State of New York, upon application 
therefor by its officials, thereunto duly authorised. 

Said permits may be revoked by the Secretary of War at any Mine when in 
his Judgment such revocation is deemed advisable for the protection of com- 
merce or navigation or for military defense. 

We contend that the bill recognizes the one right that the Govern- 
ment has and asserts the right that belongs to the State. 

The Chairman. We will carefully consider the proposed bill. 

Mr. Flood. The bill requires him to issue the permits, regardless 
of whether he may think that if he issues them they would be detri- 
mental to navigation or the public defense. 

Mr. Carmody. He has the right to revoke them. 

Mr. Fixx)D. Suppose, before he issued them he thought that to 
issue them would oe detrimental to navigation or to the common 
defense. 

Mr. Carmody. Of course you have the right 

The CHADEtMAN. In this proposed bill, as I understand it, he has 
the right to issue the permits. 

Mr. Carmody. He must issue them. 

The Chairman. Please explain the last part of the bill ? 
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Mr. Carmodt. That relates to the revocation. 

Said permits may be revoked by the Secretary of War at nuy time when in 
his Judgment such revocation is deemed advisable for the protection of com- 
merce or navigation or for military defense. 

You have given him the only authority he possesses by act of 
Congress. You authorize him to revoke permits. 

Mr. Flood. If this proposed amendment should be enacted, the 
Secretary of War would be compelled to issue the additional permits 
notwithstanding he may believe that in doing that a radical injury 
to navigation might result. At present only 15,600 cubic feet are 
being diverted. 

Mr. Carmody. I should think that would be in the discretion of the 
Secretary of War. 

Mr. Cline. Unquestionably that is correct. 

Mr. Carmody. Therefore, we contend against the provisions now 
before you, which places in his discretion the arbitrary power to 
issue these permits, and thereby deny to New York its proper rights. 

Mr. DiFENDERFER. As a matter of fact, General, there is not now 
diverted 16,600 cubic feet per second. It has been 13,800 feet. 

Mr. Carmody. Yes. I desire to state further that the rights of the 
State are in entire harmony with the other riffhts. 

Mr. Flood. I do not so understand it, Mr. l)ifenderfer, from Gen, 
Bixby's statement. 

Mr. Garner. The}^ were granted more, but only 13,300 feet are 
being diverted at present. 

Mr. Flood. Eleven thousand on the other side. 

Mr. Carmody. We claim that, for the purpose of carrying out the 
policy of conservation which the State of New York has adopted, 
that you have the power of deciding how this power should go. 

Mr. Cline. I dislike to interrupt your argument, but how would 
you possess that power? 

Mr. Carmody. We have a conservation commission that now deals 
with the surplus waters that are impounded by the construction of 
the barge canal. 

Mr. Cline. Is that organized and operating? 

Mr. Carmody. Yes; some of the members are here. We do want 
to be permitted to exercise some control over the permits granted and 
to fix a maximum price to the consumers of that power. We say 
that if the franchise is granted by the State of New York, therefore 
the State has the right to limit the charge that the companies mav 
make. We have no such right without contending against the princi- 
ples which you have inserted in the Burton Act, and we have nothing 
to say about the manner in which that power, which is very im- 
portant to us, is administered. 

Mr. Cline. I suppose the regulation of rights would be committerl 
to your public-service commission? 

Mr. Carmody. Practically ; but the administration of water power 
goes by specific provisions of our State law to the conservation 
commission. 

Mr. Garner. You have some idea with reference to the public opin- 
ion of your State in regard to the power of this commission to fix 
iprices. 

Mr. Carmody. The conservation c(Mnmission? 

Mr. Garner. The public-service commission. 
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Mr. Carmody. I do not know much about it It is oertainiy sus- 
tained hy popular sentiment, and I think popular sentiment has asked 
to have it further extended to all corporations. I think the principle 
underlying it is popular and is growing in popularity, I believe. The 
control tbat comes in here, of course comes under another power of 
the National Government, and we have nothing to say about it. I am 
simply here to ask vou to deal with us upon our natural rights and privi- 
leges as to this hydraulic question ; but bear in mind that our interests 
are in harmony with those of every power company at the Falls. We 
are not going to confiscate anything; we are not g:oing to deprive them 
of any rights they have by reason of the riparian ownership or by 
reason of the terms granted by the Secretary of War. We want these 
4,400 cubic feet stripped of all these complications. We want you to 
realize that and to say to us, " You may administer it, with the right 
in the National Government to reclaim." 

Mr. Gakneh. The people are interested in the questions of whether 
they should be permitted to buy their power in Canada, and you are 
also interested in the question a§ to whether the Federal Congress 
shall fix the price, or your public-service commission? 
Mr. Carmody. Yes. 

Mr. Garner. You are also interested in the question about the con- 
ditions "which shall be imposed upon power imported from Canada? 
Mr. Carmody. We are interested, but I do not think they should be 
in the same bill. The transmission of current comes unaer another 
power from the exercise of your power here. Here you are dealing 
with the assertion of your right to control navi^ble streams. 

The Chairman. If it were not for the provision in the Burton Act 
limiting the amount of power to be brought into the State of New 

York to 100,000 horsepower, the Canadian Government 

Mr. Carmody. The State of New York ought to be permitted to get 
a revenue the same as for any other franchise for this vast power 
which is being carried two-thirds the way across the State. We tax 
every other corporation, and we can not touch that, because you have 
said they can take it into our State and send it across the State, and 
charge the people as they see fit. You have prevented our control 
over matters that belong entirely to us. 

I thank you, gentlemen, and shall be glad to answer any other 
questions. 

Mr. Levy. You claim that the Secretary of War shall be permitted 
to issue permits to exercise rights that belong to the State of New 
York! 
Mr. Carmody. I think he should be compelled to issue them. 
The Chapman. To those designated by the State? 
Mr. Levy. That rierht belongs to the State of New York? 
The Chairman. Yes. 

Mr. Carmody. When you say that we can take 20,000 cubic feet 
you have said all you can say. The rest belongs to us. 

The Chairman. In your opinion, if Congress should pass this pro- 
posed bill submitted by you on behalf of New York, it will grant to 
the State of New York all it desires? 

Mr. Carmody. Yes. It may not be in proper form. I did not ex- 
pect to represent the State here, but we got our views together and 
that represents them. 
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The Chairman. The State of New Yoik, as I understaod k. Gen- 
eral, is in favor of taking the maximum amount of water on the 
American side that is provided f (ht in the treaty f 

Mr. Carmodt. Yes ; we are. 

The Chairman. In your opinion that would not destroy the see&ic 
beauty of Niagara Falls? 

Mr. Carmodt. We are very sure about that 

The Chairman. The State of New York has no objection to wip- 
ing out the limitation now imposed by the Burton law ms to the 
amount of power coming in from Canada. All the State of New 
York wants is the power to regulate the price to the oonsumersL 

Mr. Carmody. Yes. 

The Chairman. There being no Federal act prohibiting it, the 
State would have the right? 

Mr. Carmody. Yes. 

Mr. Garner. I just want to ask you, suppose the Burton Act was 
repealed — ^it expires on the 1st of March — ^and Congress did not pass 
any law with reference to the im^rtation of jpowo: from Canada, 
they would have, under the general law, the right to brings in that 
power? 

Mr. Carmody. Not without the permission of Congress^ They 
could not get in here and exercise a franchise, it se^ns to me, cer- 
tainly not with the pemission of the State of New York. 

Mr. Garner. There is no law on the statute books which I know 
anything about prohibiting the importation of power from foreign 
countries. When they get in, it would be under the jurisdiction of 
the State of New York, so if Congress does not say a word about ft, 
New York would have just what it wants. 

Mr. Carmody. We would have this complication, that the Constitu- 
tion says that no State shall interfere with interstate commeree, or 
make laws 

Mr. Garner. Then your contention is that it would take an act of 
Congress to give your State jurisdiction? 

IWfr. Carmody. That clears away that right. 

Mr. Flood. Would it not be rather difficult to fix prices, when the 
public-service commission could not go into Canada and find oat 
the cost of production ? 

Mr. Carmody. You are asking me something that is in regard to au 
administrative matter, not le^al. 

Mr. Cline. Suppose Canadian operators should refuse to disclose 
the information? 

Mr. Carmody. I think we would reciprocate — I think the law of 
reciprocity would be quite effective. We would say you can not 
transmit your power. 

Mr. Ditenderfer. Such a decision as that would be in favor of 
Canada. Canada would be benefited. 

Mr. Carmody. I would not want that kind of benefit. 

Mr. DiFENDERFER. Would not the effect be this, that if they kept 
the electricity they manufactured on the other side, it would encour- 
age factories being built there, because of the fact that they could 
produce power and sell it to these companies very much cheaper than 
on the American side? 

Mr. Carmody. It may be so. 
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Mr. DiF£MO£RFEB. Then would it not be to their benefit to keep 
their power? 

Mr. Cabhody. I think it is beneficial to them to come over and 
charge their present prices. 

Mr. FuxM). Have you considered the provision in the Smith bill 
in section 2, in reference to the limitation on the charge on power 
imported from Canada? 

Mr. Cabmodt. I have not given any particular attention to it, be- 
cause I am not here to discuss the power question. There is another 
department of the Government whose territory I do not widi to 
invade, which deals with that. ' 

Mr. Shabp. What would be the position of the State administra- 
tion toward the governing of rates of this imported power, should 
that be consentea to? 

Mr. Cabmody. As I said, the public service commission is the de- 
partment that deals with that I have no authority to speak for 
them here. I do not know what their policy would be. 

Mr. Shabp. Do you understand there would be competition be- 
tween the power imported and the power on this side of the line? 

Mr. Cabmody. I am not prepared to speak on that subject. I do 
not want to be put in the position of expressing the views of an 
administration for which I have no authority to speak. 

Gen. Gbxene. You have stated that the power from Canada is 
being transmitted two-thirds of the way across the State. la your 
idea that a foreign corporation transmits that power? 

Mr. Cabmody. It is transmitted from Canada, from a foreign 
country. I undertook to answer some questions here in regard to it. 
What 1 have tried to say is that the State of New York should have 
the right to regulate the transmission of that power across the State, 
and control the price of distribution. 

Gen. Gbeene. The State of New York has that right at this 
moment. 

The Chaibman. I think so — especially to regulate the price to con- 
sumers. 

Mr. Cabmody. It would have, if the National Government 

Gen. Gbeenk. The power is transmitted two-thirds of the way 
across the State by a New York corporation. The corporation pays 
all the taxes which the present laws impose; it is subject at every 
point to the regulation of the public service commission; it has 
been before the public service commission in many matters and has 
always complied with its orders.^ Was there not a law, prior to the 

Eassage of the Burton Act, which made it illegal to bring power 
rom Canada? 

Mr. Cabmody. There was not any law, I believe. These people 
were enjoying that power on the Niagara Biver without asking any 
permission from the National Government at all. 

Mr. FosTEB. Is not this about the situation, with reference to this 
question of the importation of electricity? You treat that as part 
of the foreign commerce over which Congress has control ? 

Mr. Cabmody. Yes. 

Mr. FosTBB. That is. Congress has the sole power to regulate it? 

Mr. Cabmody. Yes. 

Mr. FosTEB. Now, when that electricity once reaches the hands of 
the importer; that is, once reaches the consignee on your side of the 
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line, then does not the authority of Congress ab9^^-*tely cease, with- 
out any law t 

Mr. Carmodt. It certainly does. 

Mr. Foster. So that if a New York company imports it from 
Canada, we have the right to regulate the importation of it, but just 
as soon as it reaches your New York company, then, witnont an^ 
law on the subject, our authority ceases. It is analogous, is it 
not 

Mr. Carmody. The only difference comes when you go further and 
imdertake to say to the State of New York, as you have said to this 
power company, who shall have that privilege, then we say ^ou arc 
going beyond the powers of Congress, and you are invading the 
rights of the State. 

Mr. Foster. My point is that it ceases to be foreign commeree as 
soon as it reaches the hands of the consignee on your side. 

Mr. Carmody. We should be permitted to regulate its transmis- 
sion. 

Mr. Foster. We can not take it away from you. 

Mr. Carmody. You may have no right to take it from us, but I 
am arguing against your . undertaking to do something here which 
you have not any power to do. 

Mr. Garner. I understood the Attorney General to contend the 
only reason why Congress should pass any law touching the question 
of the importation was because of the danger that a Canadian com- 
pany would bring across the power and deliver it in this country, 
and it being interstate commerce the State of New York would not 
have any control over it. 

Mr. Carmody. Yes. 

Mr. Foster. My point is that as soon as it reaches the consignee 
in the State of New York we lose control over it, unless it goes out- 
side the State of New York. It is analogous to this liquor question 
that we have with us always like the poor. 

Mr. Garner. To illustrate then, take a concrete proposition. Sup- 
pose a power company in Detroit, Mich., should undertake to carry 
power into New York, or a power company in Canada should come 
across the line and take it into New York, it would be interstate 
traffic which the State of New York could not reach, and therefore 
it is necessary for Congress to turn over this power to regulate the 
prices and the conditions of interstate traffic in this power to the 
State of New York. 

The Chairman. General, have you concluded ? 

Mr. Carmody. That is all I care to say, unless there are some other 
questions. 

Mr. Brown. Simply to enforce attention to that which I assume 
to be a well-known fact, do you not understand that all the distribut- 
ing companies on the American side, including the companies that 
take from the Ontario company, all the distributing companies, the 
companies that deal with the consumers on the American side — ^that 
those are American companies? 

Mr. Carmody. You are speaking about the water-power companies? 

Mr. Brown. Those are New York companies ? 

Mr. Carmody. Yes; those on this side are. 

Mr. Brown. Those on this side which receive power from Can- 
ada — they deal with the consumers — ^they are New York companies 
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ppon this side who take power from the other side. Therefore, would 
it not be true that as to distribution, rates, and everything else be- 
tween the distributing company and the consumer, the State of New 
YOTk would have the power to reflate the rates? 

Mr. Garmody. The State should have the power. 

Mr. Brown. Does it not have it without any act of Congress? 

Mr. Cabm(X)t. It would have it, but an act of Congress would 
seriously interfere with that power. 

Mr. Brown. Is it not your idea if Congress should attempt to 
interfere with this importation, in giving to certain particular speci- 
fied companies the right to import, it would be worse for the State 
of New York as though Congress said nothing, because it might 
work out as an interference with New York's rights? 

Mr. Carmody. Congress has the right to regulate it under the 
power to regulate interstate commerce. 

The Chairman. Mr. Moore, one of the conservation commissioners 
of the State of New York, is here. We shall be glad to hear from 
Mr. Moore. 

Mr. Moore. The attorney general has spoken for the conservation 
commission. 

The Chairman. Very well, then we will hear from Hon. Clark H. 
Hammond, corporation counsel of Buffalo. 

STATEIEBIIT OF ME. CLAKE H. HAICMOND, COEPORAUON COXTN- 

SEL, BTTITAIO, R. T. 

The Chair3ian. You may proceed, Mr. Hammond. 
Mr. Hammond. Mr. Chairman, I was sent down here to represent 
the city of Buffalo by a unanimous resolution passed by our board of 
aldermen yesterday. That is the only excuse I have for being here. 

My position in coming down here is one of wanting to learn and 
find out. I do not know that there is anything I can say that will 
be of any particular benefit or use to your committee. Congressman 
Smith and I had a talk last Sunday in Buffalo and he asked me what 
some of my experiences had been with regard to the public service 
commission in matters where I represented the city, and I was very 
glad to give him any information I had, and he thought perhaps it 
would be of some benefit to this committee, as I understood him, to 
give these facts to the committee. 

I have not made an examination, I would like to say, of the law ; 
I have not had the opportunity since the matter was brought to my 
attention. But I do know this; I have understood from Congress- 
man Smith that there was some claim made to your committee that 
it was not necessary to have any Federal control of this matter, 
because of the fact that the public service commission had ample 
authority and control. 

Now, it is the furthest thing from my thoughts to say anything 
detrimental to the public service commission of the State of New 
York. They are a very excellent commisison, and very excellent in 
the different matters I have had before them. But in 1910 we ap- 
peared, at the direction of the city, with a committee appointed from 
the chamber of commerce, before the railroad committee in the Legis- 
lature of the State of New York for the purpose of having the public- 
service commission law amended in order to give that commission 
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further and greater power, and we are in a position now that we 
have not a bill under which the public service commission of the 
State of New York acts that is adequate to reach all cases, so that 
we wish it was greater in its scope and conveyed greater powers upon 
the commission than it does convey. 

I will give some illustrations. An application was made for the 
consolidation of the natural gas companies. Those companies — some 
of them include at present companies outside of the State of New 
York, and it developed on the hearing before the public-service com- 
mission that to-day 1 7 per cent of the natural gas that comes into New 
York State and is distributed throughout Buffalo and different cities 
comes from the State of Pennsylvania. What is the situation ? Just 
as has been mentioned by some of the members of your cammittee, 
the public service commission's power stops at the State line. In 
other words, it was brought out, and the commission agreed with me 
on that proposition, in the ar^rument of the matter, that if the con- 
solidation went through, and if the New York State companies were 
consolidated and they took gas from a Pennsylvania corporation, all 
control was lost to the public service commission of the State of New 
York over these Pennsylvania corporations, except where they supply 
gas in the State of New York they could regulate the business in the 
State of New York. 

Another illustration : We have an investigation on at the present 
time in the city of Buffalo with regard to rates for electricity. I 
have made this discovery — ^and if I am not correct, I will be glad to 
be corrected — that is, that under a public service commission law 
of the State of New York a complaint can only be made by the 
mayor of the city or by 100 citizens to the commission against the 
company that is distributing, with whom the consumers of the 
city do bsiness. Now, the generating company at the Falls trans- 
mits that power to the city line, and the distributing company takes 
it at the city line at a cost of about $25 a horsepower and distributes 
it. When I am getting this investigation ready, I find that I am 
up against a stone wall, and that is tnat we can not investigate that. 

The Chaieman. Do you think the public service commission of 
the second district of the State of New York has not sufficient 
authority ? 

Mr. Hammond. Absolutely. That also refers to the first district. 
I say there is no provision that T can find in the law of New York 
which gives either one of those commissions, upon complaint made, 
a right to investi^te. That brings me to this proposition. There 
is a clause in the law that does permit the public service commission, 
on its own complaint, to investigate. So that, although the mayor 
^f the city or 100 citizens can not make a complaint against this com- 
pany generating power, the public service commission can. What 
do I nnd that situation to be? In the gas investigation which I 
went through, and in the natural gas consolidation upon which I 
appeared, we found that the public service commission of the sec- 
ond district states this to be their position, that the public service 
commission can not, although it may have the power under the 
public service commission law to investigate on its own motion, that 
it can not do it, for these reasons: First, because they have more 
work than they can possiblv take care of with the complaints made. 
Second, they have not funds to do it with, although the Legislature 
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of the State of New York has been very generous and has given 
them a great many thousands of dollars, yet it is a practical impossi- 
bility for them to hire experts and engage men to make such mves- 
tigatioBs^ and it can not be done. That is the statement of the 
f'hairman of the commission. 

Mr. D]irE>DERFER. Did he not write to a body of men — I think 
1.S5 — who petitioned him that it would be impossible to do anything 
during the year 1912 ? 

Mr. Hammond. He did; yes, sir. That is why I said I would be 
glad if the board of aldermen would direct me to come down here 

and tell you that we think it is generallv understood 

The Chairmai^. Can not the Legislature of the State of New 
York remedy the matter? 

Mr. Hammond. They can remedy some, perhaps, but they can not 
remedy the situation I ran up against in the natural-gas case. 
The Chairbcan. Why? 

Mr. Hammond. Because New York State has not the power to go 
beyond its State line. That brin^ me back to the proposition as to 
why we say, if it is possible to do it, the people of the city of Buffalo 
say to this committee, if we can possibly get any rights and have 
any power, let us have it. 

Mr. Garner. If Congress should provide for the importation of 
this power from Canada and should also provide that when the 
power is imported it would turn it over to tne laws of the State of 
New York to be controlled, would that answer the purpose? 
Mr. Hammond. No, sir. 

Mr. Garner. If you had a law authorizing you to control the com- 
panies from Pennsylvania, for instance, investigate the companies 
from Pennsvlvania when thev come into the State of New York, 
would that not be sufficient? 
Mr. Hammond. Has the State of New York that power? 
Mr. Garner. If it could be given to you. This is a power that can 
be ffiven to you. 

The Cpiairman. Do you mean to contend, as a legal proposition, 
that when that power comes into the State of New York, the State 
of New York, through some of its agencies, has not the right to regu- 
late it? 

Mr. Hammond. I said expressly in my statement, that so far as 
the power and the gas coming into the State of New York are con- 
cerned, the public service commission has the right to control what- 
ever is brought in, but their power stops at the State line, so far as 
the Pennsylvania corporation is concerned. 

Gen. Greene. I would like to ask what power the National Gov- 
ernment can give to the public service commission of the State of New 
York that the Legislature of the State of New York can not ffive. 

Mr. Hammond. I do not say it can give any. I do say that the 
National Government has powers that the State of New York has 
not got. 
Gen. Greene. Over the transmission of gas and electricity? 
Mr. Hammond. Yes, sir; absolutelv. 
Mr. Cline. Define those powers, ir you please. 

Mr. Levy. What is your position here, in favor 

Mr. Hammond. My position is to give this committee, at the re- 
quest of Congressman Smith, what light T have as to what the people 
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of Buffalo want, and we want all the power that can be had, all the 
water that can be diverted under this treaty to-day. 

Mr. Levy. Then you are weakening your proposition when you 
say the State of New York has no authority. I tnought your argu- 
ment was entirely for the benefit of New York It seems to me you 
weaken your proposition when you say the public service commission 
has no power. 

Mr. Hammond. I caij not help whether I weaken my position or 
not. I have given you the facts. 

The Chairman. What the people of the city of Buffalo want is 
cheap gas and cheap power. 

Mr. Hammond. And to have the companies that supply it get a 
reasonable and fair return on their investment, and to oe properly 
regulated. 

The Chairman. Is not the public service commission organized for 
that very purpose ? Your contention is that the public service com- 
mission IS not doing its duty ? 

Mr. Hammond. No, sir; I do not say that at all. I say the public 
service commission is very efficient. I think it is doing its duty as 
far as it can, but it has human limitations. 

Mr. Flood. And constitutional ones, also. 

Mr. Hammond. Yes, sir. 

Mr. Flood. You say the commission is limited by the character of 
these companies? 

Mr. Hammond. I am against that proposition. Suppose some of 
this power is taken from the Canadian company. What power has 
the public service commission of the State of New York got to go 
into the books of the Canadian company? 

Mr. Fix)0D. So- that you think the regulation and control ought to 
be vested in the National Government? 

Mr. Hammond. Absolutely. 

Mr. Garner. What power has the National Government to go into 
Canada any more than the State of New York ? 

Mr. Hammond. My answer to that proposition is that, as I said 
in the beginning, I have not studied these questions as the Attorney 
General has, but I do want to call the attention of the committee to 
the fact that we need it, and we want it if we can get it. 

Mr. Leqare. Want what? 

Mr. Hammond. We want the Federal Government control over 
these companies, so that we can investigate, and have an investiga- 
tion, and not be stopped at some place because the public service 
commission can not go on and do certain things. 

Mr. Legare. You mean the companies that transmit the power to 
the United States? 

Mr. Hammond. Yes. One of the members spoke about Michigan. 
Suppose the city of Detroit transmitted their power down to Buf- 
falo. 1 can not use any better illustration than that. What power 
has the public service commission of the State of New York got to 
inquire about that company? It could not begin to find out any- 
thing about that. If we had Federal control, that would step in and 
take the place where we can not cover it by the public service com- 
mission of New York. 

Mr. Garner. But Congress might pass some kind of law^ giving a 
commission, a national commission, the right to regulate interstate 
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commeroe in gas and electricity, but I can not see where we can 
reaoh^ the Proyince of Ontario. That is all we have got to deal 
with in this instance. We are now talking about the importation of 
I>ower from Canada, and we would not have jurisdiction of a propo- 
sition to create a commission to regulate prices — ^to regulate prices 
of interstate commerce. 

Mr. HAMMOim. My answer to that is, that they have in Canada, 
they have the hydroelectric commission. You have probably heard 
of it. It was my pleasure last week to go through a part of the 
power plant and suDstation of that commission, if we can not get 
satisfactory rates from these power companies, if it is deemed feasible 
to go into the proposition that the Canadian Government has with 
that commission, and we want to take in Cleveland and Detroit, and 
have that arrangement, how are wc going to do it without some 
Federal legislation? 

I am here to give you what our experiences have been and to tell 
you what our wants are. If you can figure it out, well and good ; if 
it can not be done, we have to be satisfied. We do want, in Buffalo, 
the right and control that can be exercised under the interstate com- 
merce clause, or any clause, so that when we endeavor to find out 
what is a reasonable price for electric power, we will not be stopped 
by the State line. 

Mr. FiiOOD. How many companies furnish power in Buffalo? 
Mr. Hammond. Two companies, Buffalo General Electric Co., that 
furnishes lighting, and the Cataract Co. We claim that they are 
absolutely one and the same company, and I certainly am going to 
try to prove that before I get through with this investigation. 

Mr. Flood. In other words, they have two companies, where one 
ought to be doing the work. 
The Chairman. You believe there is a community of interests? 
Mr. Hammond. Yes. 

The Chairman. No competition between them? 
Mr. Hammond. No competition between them. 
The Chairman. Both New York companies? 
Mr. Hammond. Both New York companies? 
The Chairman. Can not the public service commission remedy the 
matter? 

Mr. Hammond. No, sir. The answer goes right back again to this 
proposition. They ^t their power from a generating company at 
the Falls, and the public service commission — we have no power 
under the public service commissioners' law to file a complaint 
against that company. 

Mr. Townsend. Your complaint is against the company that sup- 
plies power to the consumer? 
Mr. Hammond. Yes, sir. 

Mr. Townsend. What is to interfere with your approaching an 
investigation of that matter, ascertaining all the facts, whether the 
rates are excessive or not, wnether the service is adequate, and then 
imposing such regulations upon those cotnpanies as would be suffi- 
cient? lou have no interest in the generating company? 
Mr. Hammond. Have we not? 
Mr. Townsend. I think not. 

Mr. Hammond. Here is the way it appeals to m^ from investiga- 
tions I have made in these other matters. The distributing com- 
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panies will come in and say we have a contract with the generating 
and transmitting company, or the transmitting company to pay them 
$25 a horsepower. To illustrate, I will put it that way. Suppose they 
say they have a contract to ^t power from a generating and trans- 
mitting company at $25, at the city line. There is nobcSy else they 
would get their power from, because they are tied up with a contract. 
The public service conunission, as I read the law, can only say what 
those companies are entitled to charge in order to make a reasonable 
return on the investment, allowing them their contract price that they 
get it for from the company who generates it. 

Mr. TowNSEND. I do not think the contract would be controlling 
at all. 

Mr. Hammond. I do not think so. 

Mr. TowNSEND. I do not think it would be even persuasive in the 
presence of testimony in regard to the price charged for power on 
the Canadian side by the transmitting company. 

Mr. Hammond. But that price, $9.40, is not transmitted to the 
city line? 

Mr. TowNSEND. It is the same character of power that is trans- 
mitted. 

Mr. Hammond. How are you going to supply that intervening 
lapse? You can not take the price at the Falls and say it is only 
worth that price at Buffalo. We can not go into the coet of trans- 
mission. That is the answer. Under the public service commission 
law we have no right to file a complaint against that company, and 
the public Sei'vice commission is the only one to do it, and they say 
they can not do it. 

Mr. TowNSEND. Mr. Hammond, you said a moment ago in answer 
to a question that there is an absolute monopoly? 

Mr. Hammond. That is what we claim* 

Mr. TowNSEND. Are there not laws that can give you power out- 
side the laws of the public service commission? 

Mr. Hammond. Yes; I might start in, but I would never see tlie 
finish of it. 

Mr. Cline. It is not a defect in your methods of procedure, if 
that is true ? 

Mr. Hammond. Suppose I can not prove there is a monopoly? 
That does not remedy the situation. 

Mr. TowNSEND. I aid not have the advantage of hearing the first 
part of your presentation. I did hear you say, however, tnat there 
was a foreign compjany that transmits power to the city line and then 
turns it over to a distributing company. Am I right t 

Mr. Hammond. Yes, sir. Let me correct that It is not a foreign 
company. They generate — it is a New York State corporatiim, a 
corporation of the State of New York. 

Mr. DiFENDERFER. They generate it and transmit it to the city 
line? What is the name of that company? 

Mr. Hammond. The Niagara Falls Power Co. 

Mr. TowNSEND. The public service commissioners can inveeligate^ 
then, absolutely the distributing company in Buffalo ? 

Mr. Hammond. Yes, sir. 

Mr. TowNSEND. They can also, so far as the transmittiiig appa- 
ratus is within the territory of the State of New York, investii!Bte 
that? 
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Mr. Hammond. That is where I differ with you. 
Mr. TowNSBND. It is within the State of New York. 
Mr. Hammond. I understand, but how are you going to get that 
corporation before the public service commission t 

Mr. TowNSEND. That is a corporation that takes at the boundary 
line and transmits it to the city line! 
Mr. Hammond. A corporation from the Falls to the city line. 
Mr. Foster. Congress can not help you in that. 
Mr. Hammond. I am not sure about that. 

Mr. Garner. Let us suppose a case. Suppose that the public 
service commission in New York had plenty of time and plenty of 
clerical assistance, and employed experts under them, could they not 
BO into the question of the cost of the power company's transmission 
from Niagara Falls to the city of Buffalo and determine whether or 
not it was reasonable, and upon its own complaint? 
Mr. Hammond. They could. 

Mr. Garner. Then now do you expect Congress to assist you in 
doing a thing that you say can not be done on account of inefficient 
machinery in your own State? 

Mr. Hammond. The answer to that is that I have thought that 
proposition out ; and vou ought, it seems to me, regulate the matter 
of the transmission or power between States, just as in the case you 
mentioned — ^in the case of Detroit. 
Mr. Garner. That is an entirely different question. 
Mr. Hammond. Why is it different? 

Mr. Garner. Just a moment. We have under consideration here 
a question of the importation of power from a foreign Government. 
Mr. Hammond. Yes. 

Mr. Garner. The question of r^ulating rates and controlling 
power between the States is entirely another question. 
Mr. Hammond. I understood that you had that in this bill. 
Mr. Garner. I do not know of any provision here creating a com- 
mission to control the power in interstate commerce, either electricity 
or gas power. 

Mr. Hammond. I understood there was something of that kind in 
this bill. If I am wrong on that, all right. I understood the Attor- 
ney General to say that it can be done. I say it should be done by 
a bill. 

Mr. Leoare. Mr. Hammond, are not these domestic corporations 
doing business in the State of New York? 
Mr. Hammond. What do you mean by "these"? 
Mr. Legare. These generating companies. 
Mr. Hammond. The distributing companies are. The generating 

companies 

mr. Legare. Then you admit that the people of New York have a 
rirfit to regulate these domestic companies? 
Mr. Hammond. I assume they have. 

Mr. Legare. You will also admit that the State of New York and 

the municipal government has the right to fix these rates ? 

Mr. Hammond. To regulate these rates ; yes, sir. 

Mr. Legare. Would you be willing to turn over this authoritv to 

the Federal Government, the authority and power which the State 

and your municipal form of government have of fixing these rates, 
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and would you be willing to turn it over to the Federal Grovenunent 

entirely? 

Mr. Hammond. I am not here to speak on that subject. 

Mr. Legabe. Yes, you are. 

Mr. Hammond. Just let me answer. 

Mr. Legabe. I understand that is what you are asking for. 

Mr. Hammond. I am not here to speak upon that question, because 
the Attorney General, as I understand, represents the State of New 
York. What I do say is that where we find the public-service com- 
mission's law of the State of New York ineffective, we do want 
Federal control. 

Mr. Legabe. You are willing to turn this control over to the 
Federal Government entirely? 

Mr. Hammond. I do not say that. 

Mr. Legabe. That is the only way you can do it. 

Mr. Hammond. I do not agree with you on that. 

Mr. Legabe. Is there any complaint against these rates? 

Mr. Hammond. There is. 

Mr. Legabe. By whom? 

Mr. Hammond. The city of Buffalo. 
. Mr. Legabe. In what way? 

Mr. Hammond. By complaints filed with the public service coih 
mission of the State of New York. 

Mr. Legabe. There have been complaints filed ? 

Mr. IIammoxd. There have been complaints filed, and the answers 
are filed. 

Mr. Legabe. 1 understood that no complaint had been filed. 

Mr. Hammond. I filed the complaint ; it had my name on it 

Mr. Legabe. When was that done? 

Mr. Hammond. The day before the last election. I was not up 
for election. I was elected two years ago and my time is not out, so 
that the filing of the complaint the day before election had nothing 
to do with the situation at all. I had already served two years; I 
have still two years more to serve. It was not filed before because 
the mayor of the city of Buffalo had the complaint and kept it a 
year and four months. I had drawn it, and he brought it out to 
me the day before election, and he said he wanted it filed. He was 
elected two years ago. 

Mr. Levy." I can not make out yet what you are here for. 

Mr. Flood. He wants some Federal control over the importation 
of power from Canada. 

Mr. Levy. I understood Buffalo sent you here. 

Mr. Hammokd. That is right. 

Mr. Levy. Do you indorse the Attorney General's remarks? 

Mr. Hammond. Mr. Levy, you will have to pardon my weakness, 
but I said a while ago that I finally wanted to get to that proposi- 
tion. I will be very glad to take it up now. 

Mr. Levy. Do you indorse the Attorney General's argument here 
to-day ? 

Mr. Hammond. I am not here for the purpose of indorsing 

Mr. Difendebfeb. I do not think this gentleman is here to be 
badgered. 

The Chaibman. Proceed with your argument. 

Mr. Hammond. As I have stated, by reason of the situation de- 
veloped in Buffalo ; if it can be done we feel that there ^oold be 
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some Federal coBtrol to r^ulate the tramonission of power betwMn 
the States, and ako, if posaiUe, to overcome any defects existing m 
the New York State public service commission law. 

Mr. SsAKP. In a word, jour contention is that whereas the people 
of Buffalo are tiiorougfaly convinced that there is no honest compe<- 
tition there, you are at sea as to the best way to compel reasonalble 
rates, either under the State or national law ? 

Mr. Hammond. That is it exactly. And I filed my complaint with 
the hope of accomplishing that result The public service com- 
mission say they can not investigate this transmitting and generating 
company. They are given that power, but they say they can not. 
They say they have not the funds and that they have more work 
than they can do to take care of cases where complaints have^been 
filed. 

Mr. SsARP. One further question. I would like to know, for in- 
formation, what reasons you have for believing that the rates are 
excessive and that there is no competition. 

Mr. Hammond. As compared with statistics we have received from 
other cities and States the information contained in reports filed with 
the public service commission by the electric companies. 

Mr. Sharp. Do they get the power from water power or from 
steam? 

Mr. Hammond. Thej get their power from water power, although 
it may be one of the disputed questions 

Mr. Sharp. I mean in other places? 

Mr. Hammond. I understand they get it from the Falls and they 
transmit it to the city line. 

Mr. Sharp. Do those other places get it from water power, which 
is supposed to be much cheaper? 

Mr. Hammond. Yes, sir ; like the hydroelectric commission ; it gets 
it for $9.40 at the Falls and transmits it at a great deal less than what 
we pay. 

Mr. DiFBNDERFER. lu fact, the price is $12, is it not? 

Mr. Hammond. My information is that it is $17.45 in Toronto, 
and $18.55 in Hamilton, as against $30 in Buffalo. 

Mr. Sharp. I refer to other places in this country, on this side. 

Mr. Hammond. That is right; we have also made investigations 
there. 

Mr. Sharp. Is that generated by water jjower or steam ? 

Mr. Hammond. I understand where it is generated by steam it is 
supplied at less cost. 

Mr. Sharp. Does part of this cost come largely from the number 
of distributors, there being three different agencies? 

Mr. Hammond. That is one. 

Mr. Sharp. Is there any way of controlling that ? 

Mr. Hammond. No way as to the generating and transmitting com- 
panies, 

Mr. Sharp. Have you any evidence that there is an identity of the 
personnel of the two companies, either in the board of directors or 
the stockholders ? 

Mr. Hammond. Yes, sir ; we have that. 

Mr. Sharp. Do you believe that is true ? 

28305—12 17 
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Mr. Hammond. I belieye they are all controlled by the same inter- 
ests, and in fact, their representatiyes say that the officers are the 
same. We are talking about the distributing companies. 

^ Mr. Shabp. Are they connected with the other companies who fur- 
nish power to them for distribution, reaching to the original company 
that takes power direct from the Falls? 

Mr. Hammond. That is my information. Each of the distributing 
companies in Buffalo is either controlled bjr the transmitting com- 
pany, or they have a large amount of stock in the company, so that 
they have control. 

Mr. DiFBNDEBFER. Is it uot a fact that the president of one com- 
pany is the yice president of another ? 

Mr. Hammond. That is true. 

Mr. Sharp. Just one more question. The other day some reference 
was made by one of the speakers who I thought was yery well quali- 
fied to speak. He said that one of these companies had as one of their 
assets certain political standing in the State, and he mentioned some 
of the former statesmen who were in touch either with the com- 
mission or the companies. Do you think there is anything in that— 
that there is a political asset as well as a property asset? 

Mr. Hammond. That I could not say. My inyestigations haye not 
led me to that. 

Mr. Shabp. You do not know anything about that? 

Mr. Hammond. I do not know anything about that 

Mr. DiFBNDERFER. I would like to know what the price of power in 
Buffalo is as compared with other cities in New York that receiye this 
same character of power. 

Mr. Hammond. These matters of power prices are yery intricate 
and complicated affairs, I find. In a general way I haye found that 
Buffalo IS paying more than Lockport or other places that are near 
Buffalo. 

Mr. DiFENDEBFER. Can you state what it is in Lockport? 

Mr. Hammond. I can not. I haye understood that it is lower. 
Gentlemen who are here can £fiye you those prices absolutely. I do 
not like to say what they are when I am simply giying you my impres- 
sions in a general way. 

What the city of Buffalo wants is also more power granted to the 
State, so that we can haye the benefit of haying the entii'e amount of 
water that is ayailable and feasible to be diyerted under this treaty. 
We would .like to haye absolutely stated in this bill the amount of 
water diyerted and used, and I care not, and the people of Buffalo 
care not, whether our learned Attorney General is correct and that it 
should be done by the bill giying the State the power to regulate and 
control and take care of mat matter or whether it be done by the 
Federal Goyemment, if Congress has that power. That is a matter 
I haye not ^ne into. But we do say, whicheyer way your conunittee 
here determine is proper, we do want to haye that water power avail- 
able, so that if the people in the State of New York and the different 
municipalities within and outside the State want to haye some grant 
made by the State of New York, if it is necessary, in order to put into 
oi>eration a proposition somewhat similar to the hydroelectric com- 
mission of Canada, that that can be done. That comes to the propo- 
sition as to why I am here. That is one proposition we want 

Mr. liByY. Tiiat is what I want. 
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Mr. DiFBNDEBFKB. You would Dot favoF giving this power to these 
two companies that are generating? 

Mr. Hammond. I assume they should be put under a proper control. 
I would not take it away from these companies if they are justly 
and fairly entitled to it, and it can be reasonably exercised by 
power of control over them to see if it was properly used ; but I do 
say that any power taken should be controlled by some authority — ^I 
do not care wnether it is the State of New York or the Federal Gov- 
ernment — ^I believe it should be used most efficiently. In other words, 
we are coming to the point now where this water power is so valuable 
that there should be some control to see that the power that is taken 
is used efficiently and the best results produced. In other words, not 
to let some company take the power and not have an efficient appa- 
ratus by which it can set the most with that power and not waste the 
power. We of Buffalo believe it should be properly handle and 
properly regulated by the proper authority to see that efficient power 
is generated and that efficient plants are erected and taken care of to 
use that power. 

Mr. Flood. Is there any complaint that these companies have any 
inefficient plants? 

Mr. Hammond. I have heard that some plants are more efficient 
than others. 

Mr. DnsNDBKFER. Now, the Hydraulic Power Co. is a company 
which is not distributing except in the neighborhood of Niagara} 

Mr. Hammond. I can not tell you the details of that. Gentlemen 
here can give you those facts better than I, and I do not like to give 
you my impressions. 
Mr. DiFBNDERPER. What companv transmits it to the city line? 
Mr. Hammond. The Niagara Falls Power Co. 
Mr. DiFBNDEEFEB. Then it is taken from that company by a dis- 
tributing company that has an agreement with another company for 
the service? 
^fr. Hammond. Absolutely. 

Mr. DiFENDEBiiBB. So that there must be three profits paid from 
the time the water is taken to the time when it reaches the consumer ? 
Mr. Hammond. Absolutelv. 

Mr. DnrsNDXRnER. I should like to know something about that. 
Mr. Hammond. That is something I can not talk about, but there 
are gentlemen here who can give you more facts. One company, the 
Cataract Power & Conduit Ca, distributes only power, and they 
then furnish power to the Buffalo (General Elecmc Co., which fur- 
nishes light, so that with tJiat company there are only two profits, 
whereas witn the Buffalo General Electric Co. there are three, which 
you mention. 

Mr. Fjdod. With reference to this question of efficiency, what is 
the greatest quantity of power produced by any of these companies 
per cubic foot? 

Mr. Hammond. I can not tell you. I have not the knowledge nor 
the inclination. That is all I have to say. Those three propositions 
are the things I came here for, and I have presented them as best I 
could, without any preparation. I came down to give you these facts 
and to say to you that, as far as the people of the city of Buffalo are 
concerned, they would like to have those things done, as well as that 
with regard to further regulations, if possible. 
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Mr. Lbvt. Do you know what the cost of street lamps is in Buffalo 
compared with the city of New York? 

Mr. Hammond. I do not. 

Mr. Levy. I would like to ket some idea of just what benefits these 
companies are to Buffalo. ELow much do these companies, that may 
be considered as domestic companies, how much do they pay in taxes 
annually to Buffalo? 

Mr. Hammond. I can not tell you that. We have in New York 
State a franchise tax by the State, as the attorney general can ex- 

Elain, and in addition to that we have the general taxation and the 
oard of assessors of the municipality. I can send them to the cora- 
mitt-ee if you desire it. I can give you the total amount of taxes 
that they pay. I will be very glad to do that. 

Mr. Levy. How much difference is there between the price charg;ed 
for this electric power in Buffalo, per horsepower, and the price 
charged per horsepower generated by steam ? 

Mr. Hammond. We have not in Buffalo any company that gener- 
ates power by steam and sells it to the public that I know or. In 
other words, we have simply these two companies, the Cataract 
Power & Conduit Co. and the Buffalo Greneral Electric Co. 

Mr. DiFENDERFER. They do substantially all of the business? 

Mr. Hammond. Absolutely ; it is a monopoly. 

Mr. DiFENDERFER. There is no competition whatever? 

Mr. Hammond. We do have some private plants for the purpose 
of lighting public buildings like the city hall. But there are only 
a few of uiose in Buffalo, and outside oi that the only way the city 
of Buffalo can get electric power at the present time is from those 
companies. 

Mr. DiFENDERFER. What does it cost per horsepower? 

Mr. Hammond. $30 per horsepower for purposes of power. 

Mr. DiFENDERFER. What is the relative difference between the two, 
between the power and the lighting? 

Mr. Hammond. The lighting runs from 4 to 9 cents a kilowatt 
hour. Nine is the house fighting. 

Mr. DiFENDERFER. I do uot sce how you can institute any com- 
parison between those two. 

Mr. Hammond. We can make a comparison in the horsepower. 

Mr. CoHN. Mr. Hammond, you have stated here several times 
that this is a monopoly in the city of Buffalo. 

Mr. Hammond. That is my claim. 

Mr. CoHN. Do you object to that, or do the people of Buffalo 
object to it as a monopoly ? 

Mr. Hammond. My position with regard to that, and here I can 
not speak for the city as a whole, I can speak from my experience. 
For instance, in the gas investigation — ^that is, I believe ir we had 
the proper power placed somewhere to regulate and control and see 
that proper service is given, that a monopoly is best for the city. 
But without that proper control to regulate, to control these com- 
panies, then it is bad. 

Mr. CoHN. Is it not a fact that the company which I represent 
applied to the city of Buffalo to distribute p<?wer in the city, and 
its application was refused? 

Mr. Hammond. That is so. That was some years ago. 
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Mr. Ck>£CN. Is it not a fact also that the Ontario Power Co. have 
tried to come into the city of Buffalo to distribute poww, but that 

the franchise which was offered was of such a character 

Mr. ilA:MHO]iD. I do not know. 

Mr. I>rFXNDmFEft. Why do you not ask him under what con- 
ditions? 

Mr. CoHN. There were no conditions 

Mr. rXxvfiNDBBFBB. Why was the rate refused! 
Afr. Hammond. They did not want competition. 
Mr. I>iFBNDEBFEs. Who Controlled the refusal ? 
Mr. Hammond. The public authorities of the city of Buffalo. 
Mr. LiBQABE. Have ^ou the right under your charter to manufac- 
ture your own electricity? 

Mr. Hammond. I think we would have to have an amendment to 
the charter, to have an amendment by the legislature. 
Mr. liBOABE. Are you sure about that ? 

Mr. Hammond. That is my impression ; that we would have to do 
that to have that right 

Mr. I>nnBNiMSRFBii. In granting this original right, did you give 
this power company absolute right to use uie streets without compe- 
tition? 

Mr. Hammond. Oh, no; not without competition at all; absolutely 
not. 

Mr. Bbowne. Coming back to the question suggested by Congress- 
man Xievy, I understand that when you speak of what the city of 
Buffalo wants, you speak only of quantity ? 
Mr. Hammond. Oi what? 

Mr. Browne. Of quantity. What the citv of Buffalo wants is that 
the full amount of 20,000 feet allowed by the treaty shall be allo^rod 
to be diverted, so that it can get the benefit of the 4,400 feett The 
city of Buffalo wants more power? 
Mr. Hammond. Yes, sir. 

Mr. Browne. Is it not true that they also want more power by im- 
portation — that they want more power^ by importation — that tiiey 
want more power, wherever it comes from ? 
Mr. Hammond. And we need it. 
Mr. Browne. And there is a demand for it? 
.Mr. Hammond. Absolutely. And it should be properly regulated 
and controlled. That is why I come back to the Federal proposition. 
The Chairman. Is that all you desire to say? 
Mr. FiiOOD. You said in your opening remark you were going to 
say something about a division of territory between these companies. 
Mr. Hammond. I simply said to you that from the facts I have been 
able to ascertain, what I expect to prove in the investigation is that 
there is that arrangement. 
Mr. Flood. You did not expect to prove it here? 
Mr. Hammond. I am satimed there is a division of ^territory be- 
tween these ccnnpanies. 

Mr. Flood. Could you state what territory the respective com- 
panies have? 

Mr. Hammond. I can not state that at the present time, and I 
would not want to state it, if I might be permitted not to. 

The Chairman. Is there any other peraon here who desires to be 
heard, from the State of New i ork ? 
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We will now hear from Mr. Edward Hag^man Hall, representing 
the American Scenic and Historical Asociation. 

STATEHEHT OF VOL. EDWABD HAOOEMAH HALL, OF TEE 
AMESICAN SCENIC AND HISTOBICAL ASSOdAHOlT. OF NSW 
TOEK, N. T. 

Mr. Hall. Mr. Chairman, I represent the American Scenic and 
Historical Association. 

I came down here by vote of the trustees of our society at their 
regular monthly meeting last evening, upon only two hours' notice. 

Our interest is in the preservation of the scenery of Niagara FaUs. 
Two of our trustees best qualified to speak on that subject were pre- 
vented from coming, one by illness, and another by an engagement 
in the courts. 

It seems to me proper that one should speak with specific facts 
with regard to these matters. I do not feel qualified upon this short 
notice, so to speak, and I do not think it is just, either to our society 
or to vou or to myself, to attempt to present such an argument on 
such short notice, without preparation. 

I feel, however, that the principal legal question which has come 
up here is one which is worthy of your consideration, and I mi^iit 
say we called it to the attention of the senior S^iator from New 
York something over a jrear ago, and called his attention to the 
fact that the question which the Attorney General has brought up 
here to-day is liable to come up. I want to say for our society that, 
in case Congress should turn that power over to the State, we have 
as much confidence that our State authorities will be amenable to the 
sentiment in regard to the preservation of the Falls as you gentle- 
men here. 

Mr. Garner. Who was the senior Senator from New York, whose 
attention you called to it? 

Mr. Hall. Senator Root. 

Mr. Garner. You do not know whether he was interested in any 
of these companies, do you t 

Mr. HalIu I do not. 

Mr. DiFENDERFER. Would your association be satisfied to turn this 
matter over to the conservation commission of the State ? 

Mr. Hall. I think so, sir. They have not passed upon that ques- 
tion because I do not think thev knew about it 

Mr. DiFENDERFER. You would bc willing to have them take juris- 
diction in this matter? 

Mr. Hall. If they could. 

The Chairman. The committee will now hear from Mr. J. Horace 
McFarland, president of the American Civic Association. 

STATEMENT OF HER. T. HORACE HoFABLAin), PRESIDENT, AMESI- 
CAN CIVIC ASSOCIATION. 

■ 

Mr. McFarland. Mr. Chairman, the legislation before you relates 
to the enforcement of Article V of the treaty between the United 
States and Great Britain, proclaimed May 13, 1910, the section 
cited being that which limits the diversion of the water of the 
Niagara River above the Falls of Niagara for power purposes. 
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In order that the true intent of the article of the treaty mentioned 
may be discovered, it is proper to consider the circumstances preced- 
ing its discussion, signature, and ratification. 

On October 6, 1905, the American Civic Association then in session 
in Cleveland, telegraphed to the President of the United States and 
to the Governor General of Canada a statement strongly urging 
international action for the preservation of Niagara Falls, and thus 
raising for the the first time, upon the basis of the ordinance of 1787 
erecting the Northwestern Territory, the Question of international 
ownership of the neat cataract This resolution was by the Presi- 
dent of the United States referred to Attorney General William H. 
Moody, who replied in the following words : 

Ab to the gronnd for Federal interyentlon, so far as proposed, I think there 
can be no fair donbt The character of Niagara Falls as one of the greatest 
natural wonders, its situation in a boundary river on the frontier of a foreign 
country, its undoubted historical relation as a natural possession and common 
heritage — ^all these elements in the case would fully justify you in proposing 
throngb the ordinary diplomatic channels the consideration of this subject by 
the two €k)Temments immediately concerned. 

The same point of view in reference to the paramount jurisdiction 
of the United States and the Government of Great Britain was 
held by former Attorney General P. C. Knox, now Secretary of 
States, and also stated by formery Attorney General John W. 
Griggs, in the following words: 

WhateTer Jurisdiction the State of New York has over the waters of the 
river and their use is subject and subordinate to the power of the National 
Government in two respects : First, with respect to navigation, as to which the 
laws of Ck>ngress are supreme. - Second, as to the subject of boundary between 
this Nation and Canada, in respect to which the United States and Great 
Britain have the right by treaty stipulation to impose such conditions and 
regulations upon the use of the river and its waters as they deem mutually, 
proper. A treaty duly negotiated between these two powers and rntlfled .by the 
Senate of the United States would be the supreme law of the land, and if in 
such treaty it were provided that no such use of the waters as is contemplated 
should be hereafter made, and this regulation were enforced by act of Congress, 
the treaty and the legislation would be valid, the rights of the State of New 
York and all private riparian owners to the contrary notwithstanding. « * « 
It is in my judgment necessary, in order that full and complete control of 
this subject may be obtained by the two powers, that an international agree- 
ment in the form of a treaty should be mad^. Such a treaty would involve no 
infraction of or trespass upon the rights of the State of New York, because its 
rights as above stated are subordinate to the superior jurisdiction of the 
Nation with respect to the stream as a navigable river and as an international 
boundary. 

Deeming it proper so to do. President did institute diplomatic 
correspondence with the Government of Great Britain looKing to- 
ward the negotiation of a treaty for the purpose of preserving 
Niagrara Falls. Meantime he thought it wise to call the attention 
of Congress, upon its assembling in December, 1905, to the necessity 
for intervening l^slation on the part of the United States, and in 
several interviews with officers of the American Civic Association the 
President made plain his earnest desire that legislation be enacted 
looking toward a cessation of the proceeding spmiation of the Falls. 

The point is here made that all this effort in respect to an inter- 
national treaty to be negotiated arose from an insistent desire on the 
part of the President and the people of the United States to preserve 
the FaUs of Niagara in their scenic majesty. 



ibS PBESEBVATION OF NIAOABA FALLS. 

The further point is made that, whereas, in oonsequenoe of a reso- 
lutiiHi of the Legislature of the State of New York, paaaed Maxeh 17, 
1904, the then Secretary of State, Hon. John Hay, had be^im nego- 
tiations with the British ambassador for the preservation of Niagara 
Falls, active work in that direction was not instituted until aft«r, by 
the action first mentioned, in October, 1905, the Ajneriean Civic 
Association drew the attention of the President, Goi^gress, and the 
country generally to the dangers then and since existing and to the 
international ownership of the Falls. 

Although the State of New York did, by its action in 1904, thus 
call the attention of the Federal Gov^emment to the necessity for the 
preservation of Niagara, that State had exercised no efficient oontrd 
over the Falls looking toward their preservation under its then pre- 
sumed exclusive State control. Thus that legislature had granted to 
the Niagara Falls Hydraulic Power & Manufacturing Go. and to the 
Niagara Falls Power Co. the right to use a total of 26,700 cubic feet 
per second and had likewise granted six named corporaticms, between 
1886 and 1894, additional charters permitting the taking of water 
from Niagara Kiver for the production of power, some of th^n 
practically without limit. 

There had been by the State of New York no attempt whatever to 
restrict the use of the water of the Niagara River for the production 
of power, as may be judged by the total amount involved in the right 
actually granted and alive to-day, so far as that State is concerned. 

WTiile also the State of New York had, through its creation in 
1*885 of the State reservation at Niagara, admirably restored the sur- 
roundings to the Falls, against the opposition of me beneficiaries of 
their local desecration and the city ox Niagara Falls, it had not and 
has not since undertaken any protection whatever of the gorge below 
the State reservation, or of such extension of the State reservation as 
would make it oompare in extent with the Queen Victoria Niagara 
Falls Park erected by the Province of Ontario on the Canadian side 
of the Falls. 

That is, the State of New York has not, when it had unchecked con- 
trol of the Falls, in any way attempted to restrain their diversion for 
the purpose of power production, or to take care of the scenery inci- 
dent to this great natural spectacle, except in respect of the admirable 
reservation above mentioned. 

The point is therefore made and enforced that there is no warrant 
for the contention that has been made before this committee that the 
State of New York has any right whatever in connection with the 
distribution or assignment of water permitted to be diverted under 
the treaty of Canada. 

Your committee has heard numerously, from various corporations, 
and some individuals, upon the effect of diversions that have already 
proceeded, and upon others it is desired to authorize, directly or 
uodirectly. Attention is called strongly to the fact that every one 
6f these ar^ments relates to the Ui^ing of mMe water from the 
Ffeills of Niagara. Not one of those corporations here and now 
represented is seeking to give up any claim it may have to the use 
of the water of the Niagara Kiver. Any yielding, of whatever 
nature, to any of the claims here made means, then, a further deple- 
tion 01 the cataract. 

All statements made should be considered in this light only, except 
as made by those few who are here to represent the great American 



FBESEBVATION OF NIAGABA FALLS. 259 

people, the rights of whom in the ownership of this natural wonder 
I am confident your committee will safeguard. 

Now, it is apparent that, first, the State of New York has shown 
almost no concern as to the integrity of the Falls of Niagara, and, 
second, that the institution of the diplomatic negotiations, which 
resulted in the treaty proclaimed May 13, 1910, was, so far as the pur- 
pose of this present discussion is concerned, entirely with a view to 
the pr^erration and not the extended use of the Falls of Niagara. 
According to a letter written me by Hon. Elihu Root, when he was 
Secretary of State, under date of October 20, 1906, " the negotia- 
tions between the United States and Great Britain for the preserva- 
tion of Niagara Falls were begun between Mr. Hay and the British 
Ambassador." In a further letter, written to me by the same 
gentleman, October 24, 1906, Mr. Root says: 

There is serious danger tliat we cau make no treaty for the preservation of 
Niagara Falls. 

There was no other thought than this in the minds of those who 
have furthered the institution of diplomatic negotiations, and the 
act, approved June 29,- 1906, in section 4, specifically requests the 
Presioent of the United States " to open uegotiatioi^ with the Gov- 
emmeait of Great Britain for the purpose of effectually providing by 
suitable treaty with said Government for such regulations and control 
of the water of Niafi^ara Kiver and its tributaries as will preserve the 
scenic grandeur of Niagara Falls and of the rapids of said river." 

No nirther argument is needed, I infer, to prove that the only 
purpose of the United States in seeking the treaty proclaimed May 
13, 1910, in so far as Article V is concerned, was to preserve Niagara 
Falls. That there is no such statement in Article V of the treaty 
does not change the intent of the people of the whole country whose 
insistence brought about the action which resulted in the negotiation 
of the treaty. 

When the details of the treaty were first made known, and pre- 
vious to its ratification, the American Civic Association was impelled 
to make objection, first, to the absence of any specific mention of the 
real object of that part of the treaty outlined m Article V; second, 
to the large authorized diversion ; and, third, to the absence of any 
mention or supervision of the importation of electric power from 
Canada. These objections were made known to Secretary of State 
Root, and it is betraying no confidence to say that he urged me with 
all vigor and force not to interpose objections to the confirmation of 
the treaty by the Senate, which objection at that time could hare 
been made conclnsively effective, alle^ng that he had done his 
utmost with the Government of Great Britain, and specifically stat- 
ing that the inclusions of Article V were permissive and not obliga- 
tory. Secretary Root understood them luUy that there would be 
atrfflng opposition in the United States to the extension by more than 
25 per cent of the amount of diversion which had already been 
found to injure the Falls, and more opposition to the unrestricted 
importation of power from Canada. 

It was upon .Secretary Root's presentation of the permissive fea- 
tures of Article V that I agreed not to interpose any obstacle ori 
behalf of the American Civic Association to the ratification of the 
treaty by the Senate. The language of the treaty is plain when it 
says: 
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The United States may authorise and permit the diveraion within the State 
of New York of the waters of said river ^ * * for power purposes, not 
exceeding In the aggregate a daily diversion at the rate of 20,000 cubic feet 
of water per second. 

The same permissive phrasing is attached to the Canadian section. 
It would be stultifying to say that the deliberate conclusion in 
Article V of the words " may authorize " and " not exceeding " was 
eouivalent in its inclusion to the words in the preceding i>aragrapb, 
wnich said " no diversion of the waters of the Niagara River above 
the Falls from the natural course and stream thereof shall be per- 
mitted." 

It is proper, though incidental, to hear remarks that the third 
paragraph of Article V authorizes the United States to permit the 
diversion of a certain amount of water, and not the State of New 
York, whereas the fourth paragraph authorizes a certain diversion 
"by the Dominion of Canada or the Province of Ontario." 

The treaty thus plainly settles the question of jurisdiction as 
between the Province of Ontario on the one side and the Federal 
Government only on the other side. 

As bearing upon the view had of this matter by the British am- 
bassador himself, Hon. James Bryce, I may sav that at an extended 
interview had with him in the spring of 1906 lie most emphatically 
joined in the desire of the American Civic Association for the full 
preservation of the Falls of Niagara. At his request I sent him to 
Ottawa full details as to permits, diversions, power works, and the 
like, not previously in his possession. It was characteristic of Mr. 
Bryce's public spirit to have him say to me : 

If I were not British ambassador and could make speeches about this matter 
for two weeks in Canada, I know the Falls could be preserved. 

The points are here made that, first. Article V of the treaty under 
discussion was, so far as the United States of America is concerned, 
formed solely and only for the preservation of Niagara Falls, and not 
for the extension of the use of Niagara Falls in the production or 
importation of additional power; second, that the preservative idea 
was fullv in the minds oi all those concerned on the part of the 
United States, and at least of the British ambassador himself on the 
part of Great Britain, at the time of the negotiation, the signature, 
and the ratification of the treaty. There would have been no such 
article in the treaty had not the American Civic Association and 
other organizations of like aims voiced the will of the people for 
the preservation of Niagara Falls. 

I need not present to your committee details with which you are 
already completely familiar in the extended and admirable dis- 
cussion as to the preservation of Niagara Falls contained in Senate 
Document 105, as transmitted in a message from the President of the 
United States, under date of Au^st 21, 1911. The facts there pre- 
sented, after three years of engineering work of a novel, delicate, 
and intricate character, speak K>r themselves. Gen. Marshall says: 

The existing diversions have already seriously Interfered with and injured 
the scenic grandeur of Niagara Falls, at the Horseshoe, which injury and inter- 
ference will be emphasized by the effects of lower stages fewer to recur on Lake 
Krie and the upiier lakes, due to natural causes. 

Referring to the established reduction in the depths of Lake Erie, 
due to the present authorized diversion for power for production 
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at Niagara Falls, and contemptnously disregarding various pleas made 
to you by those who are interested in taking more water from Ni- 
agara, the statement is made by the Chief of Engineers that " the 
^ggregtite leas per season for the entire fleet using £ake Erie ports as 
terminals becomes a very large amount," which is an additional reason 
for restraining any further diversion. There can be no doubt as to 
the will of the people of the United States, which Congress is bound 
to reject, and which has been emphatically manifested as desiring 
the efficient preservation of Niagara Falls further unharmed. In 
fact, I believe that if a referendum was now made to the voters of 
the United States there would be an overwhelming majority for the 
complete restoration of Niagara Falls to their pristine majesty, re- 
gardless of the private inte^sts thus dispossessed. 

The people are cognizant of the fact that in the Falls of Niagara — 
a world spectacle of increasing value — ^they have not only a vast 
and beneficient financial resource in its attraction of a million visitors 
a year, with an admitted travel expenditure of $25,000,000 annually, 
which at 5 per cent would give Niagara Falls a capitalized value oi 
$600,000,000, but thev have also the knowledge that if the Falls are 
preserved and developed into electricity for distribution entirely 
to private advantage, there may continue a wide combination of 
utilization and conservation which, should the last final needs of the 
Nation require, misht in the then-improved methods of producing 
and distriouting electricity, inure to the enormous advantage ot 
many millions of people. 

I desire to emphasize strongly the fact that, as based upon the 
findings of the Chief of Engineers, already referred to, any diversion 
of water for power purposes from the upper pool, whether that diver- 
sion be made in the United States or m the Province of Ontario, 
equally interferes with the scenic integrity of Niagara Falls. Thus 
the diversions of the Ontario Power Co., the Niagara Falls Hydraulic 
Power & Manufacturing Co., the Niagara Falls Power Co., all draw 
equally and indiscriminately from this upper pool, and equally and 
indiscriminately destroy the scenic integrity of the cataract. 

It is true the United States can not control such diversion as is 
made within the Province of Ontario, in so far as the resulting 
power is used within the Province. It is equally true that the use 
of electric power in the United States, whether it is developed on 
the Canadian side or on the American side, equally and efficiently 
interferes with the integrity of the Falls. It would be unworthy of 
a great nation, and an evasion which the people of the United States 
would properly resent, if the view shoula be taken that, while there 
was maintained sharp restrictions on the diversion of water in the 
United States for the production of power in order to preserve the 
scenic integribr of the Falls, there need be no restriction of the 
importation of that power produced across the international border 
from water drawn from and equally depleting exactly the same 
pool. 

This point of view is the more efficiently presented in the admir- 
able document already mentioned, in connection with its insistence 
upon the damage that has already occurred in the Horseshoe Falls, 
which I need not point out to your committee, is as much an Ameri- 
can fall as it is a Canadian fall. 
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In the document above referred to, a novel and most important 
view of the situation is presented on page 56 in respect to the way 
in which diversion not only tends to bring about an " unwatered crest 
line or bare spots in the rapids," but actually decreases the height of 
the fall by abstracting water from the crest line and restoring it in 
the gorge below. 

It is also notably in point to call your attention to the statement on 
page 20 of the report aoove mentioned that the mean or average flow 
of the Niagara River is 210,000 cubic feet per seomd. This is 12,400 
cubic feet per second less than the average flow as reported in para- 
graph 8 of tiie report of the Americui members of the International 
Waterways Commission to the Secretary of War under date of 
March 6, 1906. Inasmuch as all previous computations of the diver- 
sions authorized at Nia^ra FaDs have been based upon the older 
^timate it will be seen that the later and more accurate findings of 
the Government engineers, showing an average flow of 5^ per cent 
less in volume, makes the problem of the diversion more serious and 
menacing. To take such action, under these circumstances, as would 
•either directly or indirectly commit the United States to the diversaon 
of the full permissive amount mentioned in the treaty would be to 
propose the depletion of the Falls of Kiagara by exceeding 26 per 
cent. Not even the most astute of the engineers who are here askin?, 
by direction and indirection, for more water for private benefit 
would, I insist, venture to go on record as believing that this total 
diversion would be unimportant or less than destructive. 

It is here in point to say again that you have heard, and axe hear- 
ing, and will hear from many who have plans at and about Niagara 
Falls, all looking toward the getting of a little more water. Not one 
of these plans in itself would work irreparable injury, but it is the 
aggregate of them that, although they have not exceeded much be- 
yond 60 per cent of the contemplated treaty diversion, have already, 
according to Gen. Marshall, '' seriouslv interfered with and injured 
the scenic grandeur of Niagara Falls.'' 

Presentation has been made in detail by the engineer of the Lake 
Survey as to the utilization of the water granted under the provisions 
of the so-called Burton bill, approved June 29, 1906, and its extension. 

I desire to emphasize these presentations, calling your attention to 
the fact that one of the companies most insistent on access to an 
additional amount of water on the American side — the Niagara Falls 
Power Co. — is now, according to Gen. Marshall's report, reiUizing 
**' only about two-thirds of the available head." The fact that this 
company was a pioneer does not, I respectfully insist, in any sense 
make it proper tliat additional water be fumi^ed from the glory of 
Niagara to make up for its lack of modem efiiciency in using the 
water already given to it. I am not aware, as a master printer, for 
instance, I can claim any consideration from my customers or irom 
the States when I am obliged to dispose at a great loss of my ma- 
chinery, which was up to date when installed, but which has been 
superseded by more advanced and efficient items. 

The same criticism applies quite properly to the admission from 
•Canada within the limitAtious of the Burton bill, of the power pro- 
duced by the Canadian-Niagara Power Co. at a utilization of but 
13G feet one of a fall of 172 feet, and I respectfully urge that in line 
with Gen. Marsliall's report, this company '' .should be called upon to 
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increase economy of conversion to the utmost limit permitted by the 
present condition of knowledge." 

The water of Niagara is precious water: it belongs to all the world. 
It is of vast value to all tixe world as it plunges over the great preci- 
pice. And any diversions from and depletions of its glory should be 
attended by Uie utmost possible economy and value, and I respectfully 
urge this as one reason for declining to permit any additional diver- 
sions from Niagara on the Ammcan side, or admission of power 
from Canada, beyond the restrictions included in the Burton law 
above mentioned. 

The recommendations in the report of the Chief of Engineers, pre- 
viously referred to, contain certain novel propositions, locking, in one 
instance, as given on pa^e 15, to the building of a ^^submerged dam 
placed in the bed of the nver immediately above the Horseshoe Falls,'^ 
and in the other instance, as mentioned on page 75, to^^ the construc- 
tion of r^p^lating works in the Niagara River to avoid the wasteful 
outflow of the water of Lake Erie." 

If, upon further and detailed engineering study, these recommen- 
dations should prove practicable, and if the submerged dam in the 
first instance could be completed and in effect observed before any 
further diversion was authorized, it might be worth while then, and 
in the event of no further damage appearing, for the Federal Govern- 
ment to consider an extension to the limits of the treaty permission* 
The American Civic Association has from the outset had no dispo- 
sition to interfere with the sincere investments of those who were 
developing power at the time the wishes of the people of the United 
States became apparent, but it believes that no lease extension beyond 
the works then m actual or potential going form should be per- 
mitted, unless such extensions should be conclusively shown to pre- 
vent no further possibility of damage to the attractive and profitable 
spectacle of Niagara Falls as the greatest cataract of the western 
world. 

In conclusion I wish to urge upon your committee, as in line with 
the most liberal thought of the American people, with whom we have 
had contact in letters, newspaper articles, and public meetings, aggre- 
gating the sentiment of millions, the qualification of existing pro- 
posed legislation before you, or the formulation of new bills, to bring 
about effectually and during the life of the treaty under discussion 
the recommendations found on page 15 of the document entitled 
" Preservation of Niagara Falls," already quoted from, namely, that 
the "minimum limit" of diversion authorized on the American 
side — ^namely, 15,100 cubic feet per second — be recommended; and 
that no greater amount of energy is permitted to be imported into the 
United States from Canada than 160,000 horsepower. 

Maintaining the status quo as thus outlined will be acting on be- 
half of the American people. Extending the use of the water, either 
by granting permits for the diversion of a single additional foot, or 
by the admission of an additional horsepower from Canada will he 
for the interests of and in accordance with the demands of only the 
relatively few persons involved in the corporations selfishly develop- 
ing power from the waters of the Niagara River. 

The Chairman. If you have anything further to submit, Mr. Mc- 
Farland, as a part o^ your rema.^'ks, it *v\ll be incorporated in the 
record. 
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The Chair wants to say that the committee will take a recess in 
regard to the hearings concerning the Nia^ra Falls power bill until 
next Friday morning at 10 o'clock. We desire to dose the hearings 
in this subject next Friday, if possible. 

Thereupon, at 12.25 o'clock p. m., the committee adjourned until 
Friday, January 26, 1912, at 10 o'clock a. m. 



COMMriTEE ON FOREIGN AfFAIBS, 

HonSB OF BsFEBSENTATIVlfiS, 

January 66^ 191i--10 o^cloek a. m. 

The committee this day met, Hon. William Sulzer (chairman) 
presiding. 

The Chairman. Dr. McLaughlin, representing the Public Health 
.and Marine-Hospital Service, will oe heard this morning. 
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Dr. McLaughlin, will you give your name in full and your re- 
lations to the Government? 

Mr. McLaughlin. Dr. Allen D. McLaughlin, first assistant sur- 
geon. United States Public Health and Marine-Hospital Service. 

The official interest of the Public Health and Marine-Hospital 
Service on this problem is of course limited to the sanitary assets 
solely, and it may be narrowed even further to the undue prevalence 
of typhoid fever in the cities on the Niagara frontier. 

In Bulletin No. 77 of the Hygienic laboratory is published the 
results of a preliminary sanitary survey of the territory, touchii^ 
upon sewage pollution of the interstate and international water, with 
special rererence to its bearing on the spread of typhoid fever. Of 
course you readily understand that in the undue prevalence of 
typhoid fever in the cities of great industrial and commercial im- 
portance — cities which by reason of the surrounding country draw 
a large number of visitors from every State in the Union — ^the ques- 
tion of water supply involves the cities as an interstate matter; it is 
a great interstate matter because the traveler is not protects as well 
as the resident. He is at the mercy of the hotels and has to take 
what they give him, while the resident is warned that the water is 
dangerous. 

For this reason the Federal Grovemment made this survey. 

The following extracts from the bulletin will show pracQcally the 
view which I held before and which I have no reason to change. 

In regard to sewage disposal, Buffalo has done nothing beyond conveying 
its sewage to the Buffalo and the Niagara Rivers. It amounts to aboat 
116,000,000 gallons dally. Proper sewage disposal requires two things — it most 
not create a nuisance and it must not be a maiace to health. 

It is conceded that a stream flow of 3^ to 7 cubic feet per second for eacb 
1,000 population will care for sewage so that no nuisance is created. Accord- 
ing to this calculation Buffalo would require for disposal of its sewage from 
the standpoint of nuisance, a stream flow of about 1,500 to 3,000 cubic feet 
per second. The Niagara River has a flow of about 220,000 cubic feet per 
second. 

From the standpoint of menace to health, Buffalo's sewage disposal is an- 
other question. While the dilution is great, it is not as great as it appears 
at first glance, because of the fact that the polluted curroit hugs the shore 
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and the oomplete dilation with the entire mass of water does not take place. 
Owing to the vdocity of the stream, sedimentation is scarcely possible, and 
this Telocity is another dangerous factor in carrying contamination quickly 
from Buffalo to the water fronts of other cities lower down the river. 

The sewage of Buffalo is unquestionably a gi*eat menace to the Inhnbitants 
of the Tcmawandas^ Niagara Falls, and Lockport, just as the sewage of the 
Tonawandas is a menace in lesser degree to the people of Niagara Falls, so long 
as these communities drink unaltered or untreated water from the Niagara 
River. Tbe position of the intake well out in the channel may protect from 
the sltore pollution during good weather conditions, but its safety because of 
this is not assured. One thing is certain — the Niagara River can not be used 
as a sewer and at the same time be expected to furnish safe drinking water at 
all times without filtration or treatment of the water. 

Eveo if the entire sewage of Buffalo was diverted from the Niagara River, 

there is a question whether this stream could furnish a raw unfiltered or 

untreated water safe to drink 365 days in the year. One tributary stream 

alone, the Buffalo River, empties into the Niagara in time of flood as much a^ 

20,000 cubic feet per second, the drainage from a very large and populous area. 

The question of practicability of stopping the pollution of the Niagara River 

and of making the water safe for drinking purposes in its raw state requires 

very serious and close study. Certainly there are obstacles in the way which 

are very great from an engineering and economic standpoint. In view of these 

facts. It is the plain duty of municipalities now drinking Niagara River water 

without adequate filtration to take steps toward making such water safe while 

awaiting the sc^ution of the larger problem of sewage pollution of the stream. 

These municipaliti($e have all failed in their duty to provide drinking water 

for their citizens. The Tonawandas have a sense of false security by reason 

of the position of the intakes. The municipal officials of Niagara Falls could 

have had no such dirinston. They were informed by their own health officers 

and must have known for years that they were drinking dilute sewage and that 

the typboid rate was continuously higher than any other American city, yet it 

was not until 1908 that steps were taken to filter the water, and the plant is not 

yet in operation. Niagara Falls's dereliction of duty was more culpable for 

another reason; during summer and autumn months thousands of persons 

visited the city from every State in the Union and from foreign countries as 

well. 

In a word, purification becomes necessary for two reasons, viz : 

1. To obviate nuisance. 

2. To protect the public health. 

The first, that of nuisance, is eliminated at once by the enormous 
stream flow, and will be touched upon later. 

The second, menace to health, is present in spite of the enormous 
volume of water available for dilution, because these municipalities 
persist in usinc unfiltered and not-treated water for public water sup- 
plies. The puolic health can be adequately protected at once against 
the present pollution of the Niagara River by the installation of 
proper plants for treating or severing the water supplies of the vari- 
ous municipalities using the Niagara River as a source of public 
water supply. 

The alx^olute prevention of pollution of a lar^e stream draining a 
large and populous watershed is an impossibte idea. Prevention 
of pollution to the point where the stream is safe for drinking a 

art of the time and restricting the pollution in amounts are feasible, 

ut prevention of pollution to the point where such a river as the 
Niagara is safe for drinking every day in the year without filtration 
or treatment is an impossibility. 

The crjring necessitv of all these cities from a sanitary standpoint, 
and especially from the standpoint of typhoid-fever reduction, is fil- 
tered or treated water supplies properly supervised to insure safe 
drinking water 366 days in the year. 



I 
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Sewage purification may be neoessaiy and often is necessary in 
spite of the presence of filtered or treated public water supplies in 
order to furnish a ^ood raw water for the mter planta Tm sewage 
pollution of the Niagara River at present {Hrorably does not cause 
at any of the intakes — Buffalo, Tonawanda, North Tonawanda, 
Lockport, and Niagara Falls — a bad raw water. By a bad raw water 
I mean a water not amenable to treatment without putting an unrear 
sonable strain, responsibility, or cost up<m a properly constructed 
purification plan. Niagara Falls primarfly had a very bad raw water 
taken from the Niagara Falls Power Canal, but the new intake, 
1,500 feet from shore, should furnish a good raw water, though not 
a safe water without purification. Their intakes were 1,500 feet from 
the shore, and the^ really thought their intakes were safe. The 
Niagara Falls municipal water officials took their water from the 
Niagara Falls Power Canal, which was shore water, practically, and 
which was very polluted. 

Disposal of sewage by dilution is the cheapest known means of 
sewage disposal, and we would be very foolish if we failed to avail 
ourselves of this means wherever possible without detriment to the 
public health. As a general proposition it is cheaper to purify water 
than sewage. 

An absolute prevention of pollution is impossible. What we need 
is control of pollution within permissible limits. Disposal by dilu- 
tion should be permitted up to these limits. The permissible limit 
of pollution should be determined by water examination; and offi- 
cial standards for raw water, which will fix the boundaries of per- 
missible pollution, are a necessity. 

When the sewage contribution to the Niagara reached the point 
where a good raw is not obtainable, or where the water as furnished 
puts an unreasonable strain or excessive cost on the water purifica- 
tion plants, then purification of the sewage becomes necessary to 
the point where a good raw water is assured. 

It is largely an economic question, and the balance between these 
two great agencies — water purification and sewage purification — 
must be adjusted with a nicety. No general rule can be formulated, 
as each city is a distinct problem. It would be unjustifiable to insist 
upon an expensive ideal method where the same results — the proper 
safeguarding of the public health — may be affected at a lower cost 
by judiciously combining disposal of sewage by dilution, or a par- 
tial purification of sewage with water purification. 

Only by turning bnck the Btrernis Ihiit pollnte the east end of Lake Erie 
and the Niagara River can conditions be remedied. 

Mr. Sharp. Will you please repeat that last observation there? 

Dr. McLaughlin. " Only by turning back the streams that pollute 
the eastern end of Lake Erie and the Niagara River can conditions 
be remedied." This statement in Mr. Bowen's letter is attributed to 
Mr. Isham Randolph. I presume by conditions he means sanitary 
conditions, especially extensive prevalence of typhoid fever. If so, 
I must take issue, as it is clear to the writer that proper water puri- 
fication in these cities will remedy the conditions without turning back 
the streams. Such turning back of the streams might im|Mrove the 
quality of the Niagara River, but not to the point where it would 
be a safe drinking water without purification every day in the year, 
especially following heavy rains and floods; and, as indicated above, 
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a gOGMl raw water amenable to treatment is secured at any of the 
intakes^ under discussion. 

Outside of the question of safe water supplies, and to return to 
the question of sewa^ disposal to obviate nuisance, the projected 
canal as a sewage carrier, or as a recipient of a more or less purified 
sewage efSuent, has distinct disadvantages compared with the 
Xia^^ara Eiver. The Niagara River, with a stream flow of 220,000 
cubic feet per second, could take care of sewa^ in this area from aa 
urban population of more than 60,000,000 without nuisanceT-obvi- 
ousl V for a very long time in the future. 

The proposed 6.000 cubic feet per second of canal flow would be 
able to care for the sewage of tnese cities without nuisance for a 
much shorter time. Theoretically from 8^ to 7 cubic feet per sec- 
ond of stream flow will care for sewage of 1,000 persons without 
nuisance. This would mean that the theoretical limit of disposal in 
this Tvay by the canal would be reached when the population reached 
1,700,000. Experience shows that the limit of sewage disposal by 
dilution is reached more quickly for certain reasons. 

Mr. Shabp. Where you differ with Mr. Bowen, you mean in that 
connection the sewage disposal proposition for each city so as to pre- 
vent it being thrown into the stream ? 
The Chaixkak. He means filtered. 

Dr. McLAUGHiiiK. Yes. No rule can be furnished which will cover 
every city. At present the raw water at the intakes 1,500 feet from 
shore is so good that many people contend that it doesn't even need 
filtration. But it is the plam duty to put in purification plants, be- 
cause even after an ideal scheme of sewage disposal you couldn't 
make the water safe without purification. 

Mr. Shakp* What I had in mind was this: Quite a number of 
towns and cities are located on the streams, and the question has 
been raised in a number of those places as to the proper distribution 
of sewage in thnse towns, so that it will not escape into the rivers that 
run down into theflake which contaminate the lake quite as much 
at the towns located right on the lake, because the streams run direct 
from those towns into the lake. I know on Lake Erie there are quite 
a number of those towns. 

Dr. McLaughlin. Yes, sir. I made the survey of all of those from 
Toledo to Buffalo on Lake Erie. 

I might say here that we come in on that. Apparently, they con- 
sider it our auty as public health officers to consider bad odors and 
smells the same as disease, and that is true of all the town and village 
officers. 

The Chairman. Doctor, what have you to say regardinff the ad- 
visability of conferrinjS jurisdiction on the International Waterways 
and Boundary Commission to prevent the pollution of the streams 
and lakes between Canada and the United States ? 
Dr. McLaughlin. I really never thought of that, Mr. Chairman. 
The Chairman. Why wouldn't that commission be a good body to 
have jurisdiction ? 

Dr. McLaughlin. I think the control of the pollution of the 
streams, within permissible bounds, should be taken care of by the 
Public-Health Service of the United States. 

2S305— 12 — 18 
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The Chairman. Is the Public-Health Service of the United States 
doing anything to prevent the pollution of the waters between 
Canada and the United States? 

Dr. McLaughlin. I don't think the Public-Health Service has 
such power, sir. 

The Chairman. Then between the International Waterways and 
Boundary Commission and the Public-Health Service of tiie United 
States, vou think the jurisdiction should be in the Public-Health 
Service? 

Dr. McLaughlin. I believe that the officers of the Public-Health 
Service are qualified and competent and it would be in line of their 
work to make the necessary examination, which is the only way it can 
be controlled by a systematic control of the water. 

The Chairman. The International Boundary Commission can do 
that. 

Dr. McLaughlin. Yes, sir; very nicely. 

The Chairman. The International Boundary Commission would 
have iurisdiction on both sides — the Canadian side and also the 
Unitea States side — and it could make rules and regulations by 
which the waters could not be polluted along these streams and lak^ 
in the United States and Canada. 

Mr. Sharp. May I ask you, Mr. Chairman, in that connection, in- 
asmuch as you have given some thought, evidently, to this, what 
would be the outcome of launching that power in that commission 
with reference to having any conjfict with the boards of health in 
the different cities bordering on these lakes? 

The Chairman. I doubt if there would be much conflict, because 
you can give jurisdiction to the International Boundary Comniission 
and that body would then formulate rules and regulations. 

Mr. Garner. They are limited in their power. Under what pro- 
vision of the Constitution are you going to turn over the regalation 
©f the health of the people, either by the commission or by Dr. 
McLaughlin's department or any other department? How are you 
going to say — ^under what provision of the Constitution are you 
going to turn over the regulation of the health of the people from 
the State of New York to the Federal Government ? 

The Chairman. I might answer, the general welfare clause. 
[Laughter.] 

Dr. McLaughlin. Mr. George M. Wisner, chief engineer of the 
sanitary district of Chicago, has found that, although theoretically 
Chicago should not reach the limit of disposal by dilution without 
nuisance before 1920, as a matter of fact the linait has already been 
reached, and a nuisance actually exists at the points on the drainage 
canal system. Certain urban wastes, such as stockyards refuse, etc., 
make the contribution for 1,000 persons from large cities richer in 
organic matter and putrescible materials than that from 1,000 per- 
sons in smaller communities. Mr. Wisner further shows that the 
oxygen of the fresh lake water, which is the agent which prevents 
nuisance, is robbed from the water by the deposits of septic fludge 
accumulating in long reaches of quiet flow, and consequently is not 
available for action on the fresh sewage. This being a power canal, 
with dams and long reaches, it will afford excellent chance for sedi- 
mentation and the formation of the fludge deposits which jjreatly rob 
the water of its oxygen. The growth, commercial and industrial, 
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which will probably accompanjr this power development, will further 
approximate the condition against which Chicago is struggling. 

It is certain, if this proposed canal is used for the disposal of 
sewage by dilution, that nuisance will result before the urban po{)ula- 
tion reaches one and three-quarters million. This will necessitate 
one of two things : 

1. Increased stream flow through the canal for dilution purposes, or. 

2. Purification of the sewage oefore discharge into the canal. 
The first solution, increased stream flow of the canal, may be im- 
practicable because of laws and treaties existing or to oe made. 

The second' solution, purification of the sewage, will impose an 
excessive burden upon the city of Buffalo, which it will be difficult to 
justify, in view of the fact that the disposal by means of the Niagara 
Kiver, whether by simple dilution or partial purification, will be 
found a much cheaper proposition. 

Mr. Gabner. Let me ask you a question. Doctor, if you will permit. 
You have given us a verv interesting statement concerning what I 
might term the neglect of the officials of the different cities and the 
State of New York to preserve the health of their people. The ques- 
tion we have got under consideration is the carrying out of a treaty 
between Great Britain and the United States to utilize certain waters in 
the Niagara River, and the particular question we have got under con- 
sideration is the question whether we have utilized 4,400 feet not now 
authorized by statute, and whether or not we will let in from Canada 
certain power— the question of power you have nothing to do with. 
Now, what conditions could Congress make in considennff this ques- 
tion that would remedy the defects — ^the citizens themselves, or the 
n^lect of the citizens themselves, to take care of their own health! 
What remedy could you suggest that Congress could provide to 
protect those people against themselves? 

Dr. McLatjohmn. I think that in the interest of the general 
from an interstate standpoint, there should be official standan 
water, raw water, in rivers used as sources of drinking sui 
These standards should be a minimum to which the States could 
such restrictions as they see fit under their laws. This should be tlio 
minimum requirement to give us protection in a State where there 
are no laws. Take the State of Michigan. I can speak of it because 
I am from Michigan. We have no laws controlling the water supply, 
and the city of Port Huron can pollute the waters of Lake Huron. 
Mr. Garner. Then, if I understand you, you would have the Con- 
gress of the United States pass a law undertaking to go into a State 
and to compel the States to use a certain kind of water for drinking 
purposes^ making a standard of water to be drunk in the State? 

Dr. McLAUGHiiiN. Making a standard that they shouldn't drink 
any water worse than that. 

Mr. Garner. Under what provision would you get into the waters 
of the States that isn't interstate commerce ? 

Dr. McLaughlin. I think that the undue prevalence of a dan- 
gerous disease in a great city of great industrial and commercial 
importance, for instance Pittsburgh, is something more than a local 
or State matter. I don't know what authority we have and we are 
under the impression that we haven't any authority. We have made 
a scientific investigation to show the necessity of that. 
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Mr. Gabneb, I think you are to be congratulated upon your effoits 
to take care of the public health. The only thing I was tfying^ to get 
at was has Congress the power to regulate these matters or isn't it a 
matter that the people ought to take action upon themselves. And 
they ought to be educated up to the standard that you would have 
them go. 

Dr. M0LAUGHI4IN. The position of our service is that the health 
machinery ought to be in the hands of the State. But we ought to 
have a standard just as we have in quarantine law. We helped them 
in the State of New York during the cholera epidemic 

The Chairman. Doctor, will you be good enough to leave your 
statement with the reporter ? 

Mr. DiFBKDEBFBB, This committee is after information bearing 
upon certain subjects that have been explained to tou. Are you 
acquainted with the health officer, Robert Talbott, of Niagara Falls? 

Dr. MgLauqhlik. I met him; yes, sir; when I was there. He had 
just been appointed. 

Mr. DiFENDEBFER. Do j^ou kuow whether or not he is an efficient 
(^cer ? Do you regard him as such f 

Dr. McLaughlin. I don't know anything about him. His prede- 
cessor had been there a great many years. 

Mr. DiFEMDEBFEB. He has made a statement here whidi I have 
taken from one of the' newspapers. It is entitled, ^ City's drinking 
water polluted by Buffalo and Tcmawanda sewage." It is a diort 
article and I would like to make this a part of the' record, if you 
please, Mr. Chairman. 

The Chaibmam. There is no objection to that* 

0ITY*8 DRINKING WATER POLLUTED BT BXTFFALO AND TONAWANPA 8BWA0E — HXALTH 
OFFICER TALBOTT TELLS WHY THERE WERE 358 CASES OF TYPHOID AT IflAiOAU 
FALLS LAST YEAB. 

NIAGARA Falls, January 11, 

The most interestiug chapter iu the annual report of Health Officer Robert 
Talbott. submltte(x to Mayor Philip J. Keller yesterday afternoon, was that 
bearing upon the subject of typhoid fever In the city. The report showed that 
during the year there bad been reported a total of 858 cases of typhoid fever— 
nearly one for every day In the year. On the subject of typheid. Health OiBoer 
Talbott said: 

" Typhoid fever seems to be the bugbear of all diseases In our city, and this 
year we have almost twice as many reported as we did last year. Is it any 
wonder that we have so much typhoid within our city? We are drinking water 
from Niagara Hiver, which is the receptacle of all sewage water from BuCtilo 
and Tonnwauda, saying nothing of the polluted streams that empty into Lake 
Erie. We have voted on the water question, discussed It from all standpoints, 
spent plenty of money, and are still spending It, and yet our water is con- 
taminated. We have experimented with the different processes and they have 
been found wanting, but for the sake of suffering humanity let us hope 1912 
will put within our reach water that is pure and fit to drink. The past year 
we have had 85S cases reported, and I trust each physician has done his duty 
in reporting every case to sliow how many cases a city of 30,000 population has 
had during the year 1911. 

** Of course, our city has been visited by thousands of tourists, and I know 
of many who claim they got the dreaded disease while visiting here. Time 
and time again I have caused to be published in the dally press warning not 
to drink or use fbr domestic purposes water taken from the city mains, as it 
seemed to mean sure typhoid and maybe death, but those notices were not 
always heeded. Is that a fact our city should be called on the State laboratories 
have been most active and, indeed, most thorough in the examination of our 
drinking water, and each month have rendered a report of their findings, and 
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to then, Brach fts ^eir irsmlogB and labor, taftre been for tbe welfare of 
Niagara Falls' citizens, who are consumers of tbia water." 

Mr. DrrsNDEBFisR. Now in connection with drainage, I would like 
to ask a few queBtions that I have mapped out here : About how much 
has the Chicago Drainage Canal cost, if you can answer that 
qaestioiif 

Dr. McXiATTGHiJK. I can answer approximately, although I d<m^ 
have any right to give any inf mnation on that point. I think it was 
about $70,000,000. 
Mr. IXtfendbrfes. About how long has it been in operation ? 
Dr. McLaxtqhun. It has be^i in operation since 1900. 
Mr. DiFEKDEBFBR. Now osn you e^ve the reduction in the percent- 
age of typhoid and other such diseases in Chicago during that 
period? 
Dr. McLaxtghlik. You will accept approximate figures ? 
Mr. DmKDBRFBR. Tes. 

Dr. McLauohlxn. For 11 years previous to the installation of thai 
dramage canal the rate of typhoid flever per 100,000 was 66, 1 think 
for the 10 years. I think for the last 7 years in Chicago the rates 
have been only about 17. 
Mr. DiFEKDBRFEB. Seventeen per thousand f 
Dr. McLaitghlik. Per 100,000. 

Mr. DmeNDBRFEB. Dr, Evans is health officer of Chicago f 
Dr. MoLatjoblh^. No, sir; a surgeon of our service is now there. 
Mr. DiFBKDKRFER. Wss Dr. Evans at any time connected with it? 
Dr. McLaughlin. He was health officer up to a year affo. 
Mr. DiFEin>ERFER. Do you know whether he attributes the increase 
to the purity of the drinking water? 

Dr. McLAtJOHLiN. The decrease, you mean. 
Mr. DiFENDERTER. I meant to say decrease. 

Dr. McLAtroHLix. Yes, sir; I thmk very rightly so. There wasnt 
any question but what the diverting of the sewage from the lake 
front had a great effect in reducing typhoid fever. 

Mr. DiFENDERFER. Then, if that is the case, would it not be well 
for the Niagara frontier to obtain such a result if they could ? 

Dr. MoLatt^hltn. Provided such results could be obtained without 
undue cost. The cases are not parallel. I don't see where you can 
compare a rapidly flowing river with the quiet water of a lake. 

Mr. DiTBKDBRFBR. Well, if we continue to take water from the 
Niagara River 1,500 feet out from the American side, it won't flow 
as rapidly, will it, as it has been flowing? You reduce the depth, 
do you not? 

Dr. McLAtTGHLLN. That would be a very small matter. Almost 
negligible. 

Mr. Garner. Would the possibility for a slight deflection of the 
river be less from a canal running from the Niagara River than 
from the Chicago Canal, because or the greater rapidity with which 
it would flow ? 

Dr. McLatighun. I don't think there would be any difference in 
the guiet stretches of water behind the canal. Both canals would 
furmsh excellent places for sedimentation. 
Mr. Oarner. The riverl 

Dr. MoLfAuoHLiN. I Aan\ know. I don't think there would be any 
great difference. 
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The Chaikmak. We are much obliged to you, Doctor. Mr. Barton 
is present and will now be heard. 

STATEMENT OF PWn.TP B. BABTOIT. 

Mr. Barix)n. In connection with the questions that are asked me, 
may I have the privilege of volunteering certain information? 

The Chairman. Yes. 

Mr. Barton. I am manager of the Niagara Falls Power Co. 

Mr. Chairman and Gentlemen, we did not intend to make any 
other statement at this time than that presented by Mr. Brown. I 
am simply here to answer any questions that the commit!^ may 
wish to ask. 

Mr. Sharp. What position do you hold and whom do you repre- 
sent? 

Mr. Barton. The Niagara Falls Power Co.; I am vice president 
and general manager of the Niagara Falls Power Co. 

Mr. Sharp. Are you familiar with the equipment for using that 
power in a mechanical sense? 

Mr. Barton, I am. 

Mr. Sharp. It has been said here by different witnesses at different 
times through this hearing that there was not the efficiency deyelooed 
that there ought to be in the economical use of this power. If tnat 
is true, to what extent is it true — not only in your company, but 
if you know of the other concerns using power, applying to them 
also? 

Mr. Barton. The tunnel of the Niagara Falls Power Co. has a 
loss of about 55 feet— that is, a slope, a difference in level — between 
the upper end of the tunnel and the lower end, and about 55 feet, 
which, of course, results in loss in the amount of power that can be 
developed from the head available between the river above the rapids 
and the river below the Falls. 

Mr. Sharp. Can that be remedied in any way by more efficient 
equipment ? 

Mr. Barton. In connection with second tunnel that we had planned 
to put in if we should develop our second hundred thousand horse- 

{>ower, we had under consideration the plan to put in a very much 
arger tunnel at a lower level, and in that way not only make our 
second development more efficient than the first but also help the 
loss of the head in the first tunnel by connecting the old wheel pit 
with the new tunnel. But we did not develop the second half of our 
power. 

Mr. Sharp. Can you do that with profit with your present diver- 
sion of water? 

Mr. Barton. I don't think we could, because the cost of the tunnel 
and the alteration of the plant would be exceedingly expensive. It 
is a serious question whether it would be commerciaiily feasible. Pos- 
sibly it might But it is a serious question. 

Mr. Sharp. What would you say if you had the knowledge of 
the other companies who use this power, as to their efficiency com- 
pared with what it might be made? 

Mr. Barton. I don't know that I ought to speak for the other 
companies because I have only a general knowledge of their features. 
I think the hydraulic company is using water about as efficiently as 
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it is poBsible to be used with the head they have got So are we* 
The companies on the Canadian side are using water about as effi- 
ciently as it is commercially possible to use it. considering their loca- 
tion. Of course the reason for this loss oi a head with Niagara 
Falls Power Co., which has been spoken of, I think has been ex- 
plained. When we built our plant in 1890 one of the very first con- 
siderations that our directors had in mind was that there should be 
no interference of any kind whatever with the scenic features of the 
Falls. For that reason we placed our plant a mile and a half above 
the Falls, where it could not be seen by spectators of the Falls, and 
that necessitated a long tunnel. In order to get water with suf- 
ficient rapidity the tunnel was given the necessary slope. At that 
time there was no question about the amount of water to be used. 
That was 22 years ago. The amount we could use in any case would 
be absolutely a negligent quantity so far as the scenic beauty is con- 
cerned. As was explained to you the other dav by advice of the 
most eminent engineers that could be found in the world that slope 
was adopted, and the whole thing was done largely to preserve the 
scenery, on account of which we are now being criticized for the lack 
of efficiency. 

Mr. DiFENDEBFEB. What time in the day do you use the most force 
to create your power or the most water? 

Mr« Babton. Our load is substantially uniform throughout the 
24 hours. It is almost a straight line. From midnight until 7 
O'clock in the morning there is a slight depression due to the falling 
off of the load at Bimalo. Between the hours of 4 and 6 o'clock in 
the afternoon in the fall and winter months there is a decided 
peak due to the overlapping of the heavy street car traffic and the 
lighting load when the fighting commences somewhat earUer due to 
the longer night 

Mr. DiF£ND£RFEB. Then during the day you would consume more 
water than you would from 12 o clock to 7 o'clock the next morning, 
would you not, during daylight? 

Mr. bARTON. Yes, sir; slightly, but the difference in effect on thiB 
appearance of the Falls is absolutely imperceptible. 

Mr. DiFENDERFER. That would oe about the time when visitors 
would like to see the Niagara Falls at its best, wouldn't it? 

Mr. Barton. I presume that is the case; but they couldn't possi- 
blv see any difference. 

Mr. DiFENDERFER. Then at the time the most water is falling 
over the Falls would be at the time when they were sleeping. 

Mr. Barton. Theoretically, yes ; but our variations are small, and 
a? a matter of fact cause no variations in the depth of water at the 
crest of the Falls. 

Mr. DiFENDERFER. There is one other question I would like to 
ask in that connection and that is this: How do you measure the 
water that you take from the Falls, by the hour, or do you measure 
it by the day — 24 hours, is that where you get your measurement 
from per hour? 

Mr. Barton. The amount is determined by means of half hourly 
readings of the electric horsepower output on the basis, fixed by 
the Government engineers, of tne relation between output and quan- 
tity of water. This then makes accurate measurement every half 
hour. 
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Mr. DiFENDEBFER. That was done by measurement? 

Mr. Bakton. That determination was made by measurement, they 
determined the relation between the water taken by anr plant and 
the output in electrical horsepower. We keep a continuous record 
of our output. 

Mr. DiFEKDERFER. Bv the hour? 

Mr. Barton. Every "half hour, and those records are transmitted 
to the War Department, and they can see by that data whether at 
anv time we have exceeded the limit. 

Mr. DiFENDERFER. Under that agreement, what are you privi- 
leged to use? 

Mr. Barton. It wasn^ an agreement, it was a requirement of the 
^w. We are permitted to use 8,600 cubic feet per second. 
' Mr. DiFENDERFER. Have you used that at any time? 

Mr. Barton. Yes, sir. 

Mr. DiFENDERFER. The full amount? 

Mr. Barton. We have been using that continuously. 

Mr. DiFENDERFER. I belicve it is in evidence that the coat of pro- 
duction on the Canadian side is about $9 per horsepower. Do you 
care to state what the cost of producing tnis power — I believe you 
are a transmitting: company? 

Mr. Barton. We are a generating and transmitting company. 

Mr. DiFENDERFER. Distributing company, are vou? 

Mr. BARTt)N. We distribute to some extent. We distribute to out 
own customers at Niagara Falls, and on the Canadian side the 
Canadian Niagara Co. at Bridgeburg and Fort Erie distributes a 
small amount to consumers. 

Mr. DiFENDERFER. I would like you to state to this committee what 
the cost per horsepower is for generating this electricity. 

Mr. Barton. Our cost last year, 1911—1 am not pretending to giTe 
the exact accurate figures — was approximately $14.50 per horsepower. 

Mr. DiFENDERFER. Now, VOU Sell that power, do you not, to dis- 
tributing companies? 

Mr. Barton. We do ; some of it. 

Mr. DiFENDERFER. Have you any idea what they charge the citizens 
of Buffalo and Lockport? 

Mr. Barton. The price we charge thein? 

Mr. DiFENDERFER. Have yoij any idea what they charge the pub- 
lic? I understand there are three profits that come out of this. 

Mr. Barton. That is a mistake. We sell the Buffalo City line 
to the Cataract Power & Conduit Co., which takes from us and dis- 
tributes in Buffalo about 65,000 horsepower. 

Mr. DiFENDERFER. Now to whom do they sell? 

Mr. Barton. Of that 65,000 horsepower they sell about 55,000 di- 
rect to consumers, and about 10,000 is sold to the Buffalo General 
Electric Co., which is an electric lighting company, engaged in busi- 
ness long before the Conduit Co. was organized and before we began 
to deliver power. 

Mr. DiFENDERFER. Thcu it passes through three hands? 

Mr. Barton. The power delivered to the lighting company, which 
is used only for lighting and running small motors, passes through 
three hands. 

Mr. DiFENDERFER. Then there are, naturally, three profits? 

Mr. Barton. In that case there ought to be. 
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Mr. Dtfbndehfer. I should judge 80. 

Mr. BiffiMK. But tiie inreBtment in th«t lighting compuny would 
have been just the same if there had been only one coinpany. 

Mr. DrFSKMKnOL Now, of course, when you make up your eeti- 
miites of cost ymi include in that yovct espital invested ? 

Mr. Bjjntm. The coats Hiat I gmve youl 

Mr. ThwmKiaasnaL Yes. 

Mr* BAjnoK. That iiK^ludes all expenses, fixed charges, operating 
chaigeB, cost of transmission. 

Mr. DamanamnaL. What has been the cost of the construction of 
that plant up to this timef 

Mr. Babton. Taking the whole property of the Niagara Falls 
Power Go. and the Oanadian Niagara Co. on both sides of the river, 
the actual inyestment to*day is aMut $84,000,000. 

Mr. Goodwin. Do you include in your estimate of cost the interest 
on the iiiTestmentt 

Mr. Babton. Yes, sir ; if you refer to cost of production, interest 
on the bonds, etc ; but no interest is included in cost of inTestment. 

Mr. DiFENDEBFBft. How do you account for its costing so much 
more tban the cost of production on the Canadian side? 

Mr. BABtOK. What figures do you take as the cost of production 
on the Caaadoan tide ? 

Mr. DnraocDHBraa. Nine dollars per horsepower. 

Mr. Bahidk. That is the selling price on the Canadian side, not 
die cost of production. 

Mr. DiFEKDavEat Twelve dollars I understood was the selling 
price on the Canadian side. 

Mr. Babioh. Nine dollars and forty cents is the price at which I 
tmiderBfeand the Ontario Power C<>. sells to the hydroelectric com- 
misBion. 

Mr. DiFENDERFER. Thcu the cost of producing is about that, as I 
understand it ; they are furnishing it at the cost. Now, the que^ion 
asked was. How (Jo you account for this difference between the co^t 
of production on the American side and the cost of production on 
the Canadian side? 

Mr. Bakton. I don't admit that $9.40 is the cost of production on 
the Canadian side. 

Mr. DiTENDiaFia. Would you say that they are giving it away for 
less than cost? 

Mr. Barton. I don't know; I have no information. But, leaving 
that question aside, it naturally costs us more to generate and deliver 
on the American side. We have a larger investment because we have 
a larger tunnel, as I have explained, and for other reasons. 
Mr. Goodwin. How modem Is the Canadian company? 
Mr. Barton. The Canadian plants are not complete yet. There 
are three of them, and none of them actually completed. They were 

all started at approximately the same time, about 1901 or 1902, I 

think. 
Mr. Garnek. Would you mind telling the committee if there is 

any water connected with your company cmtside of what yon take 

from the Niagara River? 
Mr. Bakton. You mean in the capitalization? 
Mr. Gabner. The capitalization!. 
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Mr. Babton. I don't think there is, sin 

Mr. Oahkbr. How did you organize with a capital oi tweaty-four 
million to begin with. 

Mr. Babton. The capital stock is about $5,760,000. The bond 
issue is a little over $18,000,000. The original capitalitation started 
was $10,000,000 of bonds— first-m(»rtgage bonds— and about $4,000,000 
in stock, before the American plant was completed, $3,000,000 in 
bonds in addition were issued, making $13,000,000 and $4,000,000 in 
stock for the American plant. 

Mr. DiFENoiRFEB. Now, if your directors should oondude to become 
distributors in the city of Buffalo, would you consider that you had 
capital enough to do so? 

Mr. Babton. In that case we should have to raise more capital. 

Mr. DiFBNDEBFEB. You could raise it, oould you? 

Mr. Babtok. I think so. 

•Mr. DiFEMDEBFEB. Why is it your company does not distribute in 
Buffalo? 

Mr. Babton. Because there is a distributing company there, and 
there is no reason to so into c<»ni>etition with them. 

Mr. DiFENDEBFEB. JDon't you think so? Don't you think, as a pro- 
ducing company, you oould go into competition with them and sup- 
ply the people of Buffalo wim power at less cost per horsepower? 

Mr. Babton. I do not think so. We should have to make the same 
investment they have made, and I don't see how we oould seU power 
anv cheaper. 

Mr. DiFENDEBFEB. Do you know if there is any gentlemen's agree- 
ment existing now? 

Mr. Babton. There is more than a gentlemen's agreement There 
is a contract. We have specifically agreed not to go in, in considera- 
tion of their agreeing to take and pay for a large amount of powa 
at a specified price for a long term of years. 

Mr. DiFENDEBFEB. Does the hydraulic company distribute in 
Buffalo? 

Mr. Babton. No ; they do not. 

Mr. DiFENDEBFEB. Do they sell power as you do? 

Mr. Babton. In Buffalo? 

Mr. DiFENDEBFEB. Ycs. 

Mr. Babton. They do not sell any power in Buffalo. 

Mr. DiFENDEBFEB. It is coufiued principally to Niagara Falls, is 
it not? 

Mr. Babton. Yes, sir. 

Mr. DiFENDEBFEB. Do you distribute any in Niagara Falls? 

Mr. Babton. We do. 

Mr. DiFENDEBFEB. To big consumers? 
. Mr. Babton. About 80,000 horsepower. 

Mr. DiFENDEBFEB. Docs the hydraulic company infringe upon your 
territonr in the neighborhood of Lockport? 

Mr. Babton. We have no territory. 

Mr. DiFENDEBFEB. You distribute in Lockport? 

Mr. Babton. We do not. 

Mr. DiFENDERFER. To whom do you sell ? 

Mr. Barton. We sell power to the International Railway at 
Tonawanda. It has a transmission line going through Lockport. 

Mr. DiFENDERFER. They supply Lockport? 
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Mr. Bajbion. They do not They use power for their own rail- 
way purposes. 

Mr. DiFBNDERFEB. Who distributes power to Lockportt 

Mr. Babton. I understand there is a local company there the name 
of which I have forgotten* 

Mr. DiFENDERFEB. Do you know who furnishes them with their 
power! 

Mr. Babion. They ^t some of their power from the Niagara & 
Lockport and Ontario jPower Co. ' 

Mr. DiFENDERnsa. Do they get any from you t 

Mr. Babton. They do not 

Mr. Shabf. I may have misunderstood ^ou, but in your repljr to 
Mr. Goodwin in rdc^?ence to the companies on the (janadian side^ 
did you state that they had not completed their equipment over 
there yett 

Mr. Babtok. None of their plants are as yet completed. 

Mr. Shabp. They are supplying power there, are they not? 

Mr. Babtok. Yes, but they are not completed to their ultimate 
capacity. 

Mr. oHABP. What will be their ultimate capacity with reference to 
the taking of the amount provided for under the treaty on the 
Canadian side? 

Mr. Babton. They would take the entire 86,000 cubic feet. 

Mr. Shabp. Now, they are simply supplying it as they can find 
sale for it t 

Mr. Babton. That is all. 

Mr. Sharp. They will build up to that demand as fast as it grows! 

Mr. Babton. Yes; I am speaking for the Canadian Niagara Co. 
when I say that, and I presume other companies are in the same 
position. 

Mr. Shabp. How many thousand cubic feet per second are they ac- 
tually using? 

Mr. Barton. I have fo^otten the exact figures. They are all 
recorded in the reports. I think the Army engineers ^ot those. 
I should say somewhere in the neighborhood of 18,000 cubic feet per 
second — about half of the amount I should sajr, speaking rounaly. 

Mr. Sharp. Are you in favor of the importation of this power to 
the United States? 

Mr. Barton. Yes, sir. 

Mr. Sharp. Do you think any arrangement could be made whereby 
a fixed amount of power imported into this country could be given a 
definite lease of duration, so that with the increasing demand on the 
Canadian side it would again be diverted back to Canadian industry? 

Mr. Barton. I don't think that would be practicable, because 
Canada could at any time prohibit the exportation of the power, but 
I don't think there is much danger of their trying it. 

Mr. Sharp. So that it would be simply a question of getting a 
benefit that might be temporary on this side? 

Mr. Barton. It might be temporary with this in mind, that if 
the power is once brought over here ana is actually used in industries 
the Canadians would he much less apt to say you shall stop bringing 
that power in than they would to say you shall not send over any more 
power than you are now sending. I think it is a great advantage 
to get power over here before it is preempted by Canadian industries. 
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Mr. Shakp. What company woald get tliat power? 

Mr. Babton. You mean on this side? 

Mr. Shabp. On this side ; that wae imported. 

Mr. Barton. So l&r as the Canadian Niagara Go. is eoneemed, the 
Niagara Falls Power Co. would take what was imported at Niagara 
Falls and distribute it to its customers there. 

Mr. Sharp. Have any of these companies, including your own, 
made any tentative arrangement with the Canadian company to take 
any imported power that would be allowed to come in on this side? 

Mr. Barton. You mean the Amerioan companies? 

Mr. Sharp. Yes. 

Mr. Barton. Not that I know of. 

Mr, Sharp. There is no understanding at all ? 

Mr. Barton. No. 

Mr. Sharp. How would that be regulated — have you giTen that 
fixing question any consideration as to now thtf would get that power 
for distribution ? 

Mr. Barton. I tiiink that would be a matter of contract between 
the producing company and the distributing company. 

Mr. jSharp. Witn your equipment for di^ribution and that of the 
other American companies, it is quite likdy that the existing com- 
panies would get that power imported? 

Mr. Barton. The existing distributing companies? 

Mr. Sharp. Yes. 

Mr. Barton. That would be the natural development, I should s&j. 

Mr. Sharp. Is it your opinion, after having given this subject much 
consideration, that there would be any such competition by the im- 
portation companies as would lower the rate to the ultimate consumer 
on this side oi the water? 

Mr. Barton. I think the tendency to lower the rate perhaps would 
not result so much from competition as it would frcHn the increased 
volume of the product. Speaking of Buffalo, it is the onijf way I eee, 
practically speakinff, that Buffalo has any hope of getting a lo"wer 
price for power iboj increasing the volume of the power that the 
Cataract Irower & Conduit Co. is enabled to sell, and thkt must be 
done by bringing it in from Canada. 

Mr. Sharp. How long would it take for the present demand for 
increased power on this side of the water to practically absorb all 
that would be imported ? 

Mr. Barton. I think it would be much faster than it can be de- 
veloped. 

Mr. DiFENDERFicR. The Ontario Power Co. is a Canadian corpora- 
tion, as I understand it? 

Mr. Barton. That is my understanding. 

Mr. DiFENDERFER. They supply — the Niagara & Lockport Co. is 
the transmitting company, is it not? 

Mr. Barton. That is my understanding. 

Mr. Ditenderfer. Is there any connection between these two com- 
panies that might be considered favorable one with the other? 

Mr. Barton. I have no information. 

Mr. DiFENDERPBR. Gen. Green is vice president of the Ontario Co., 
is he not ? 

Mr. Barton. I believe he is. 
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Mr. DoxNDBBFBB. That power is created on the Canadian side, is 
it not? 

Mr. Bajeton. It is. 

Mr. DiFE2?nBSFKB. Isn't ha president of the Niagara, Lockport & 
Ontario Co.? 

Mr. Bastqn. He is right here. I think that is the case, isn't it, 
General ? 

Mr. DiFENOBRjER. If he is, that would show some close relation- 
ship, would it not) 

Mr. Barton. It would indicate that to no^e. 

Mr. DrPENDERFER. This Nia^ara-Lockport Co. is the distributing 
company for the Ontario Co., is it not? 

Mr. Babton. That is my understanding. 

Mr. DiFsuND£RF£B. They take the product at the center of the 
river^ as I recall the testimony given heie. 

Mr« Basxok. I think that was the statement made. 

Mr. DiFEKDERFEB. From whom do they take it? 

Mr, Babton. From whom does the distribiiting company take the 
power? 

Mr. DxFENDERFER. Yes. * 

Mr. Babton. From the Ontario Co. 

Mr. DiFENDEBFEiR. In the center of the river? 

Mr. Babton. I don't know anything about it. I have nothing to 
do with that company. 

Mr. DiFENDERFER. I thought possibly you might know, being 
pretty closly connected. 

Mr. Babton. Only know as much as anybody about the place knows. 

Mr. DiFENDERFER. Havc you any information regardmg the Mc- 
Eenzie Mann Co., on the Canadian side? 

Mr. Barton. The electrical development company? 

Mr. DiFENDERFBR. YcS. 

Mr. Barton. I have some general information about it. 

Mr. DiFENDERFER. Do you know why they refused to send this 
power to the United States under the agreement? 

Mr. Barton. I think I explained that the other day, as far as my 
knowledge ^oes. They did distribute and sell some power to come 
into the united States for a period of three years. They had four 
generators installed and as their load in Toronto increased about a 
year ago they needed the power of all of those machines to supply 
their own load in Canada, so that at the termination of the tnree 
years' agreement they said that they didn't wish to renew it, and the 
importation was stopi)ei 

They are now putting in three additional machines, as I imder- 
stand it, and an arrangement has been made by the Cataract Power & 
Conduit Co. and Electrical Development Co., which is a practical 
renewal of that contract, so that as soon as one of these generators 
is started, they will be utilizing their permit again. 

Mr. DiFENDERFER. You Said a little while ago that there was more 
than a gentlemen's agreement existing between your company and 
the distnbuti^ig company. 

Mr. Barton. We have relations with only one company in Buffalo. 

Mr. DiFENDERFER. There was more than a gentlemen s agreement 
with that company that you had the contract with. That contract 
precludes your doing business as a distributing company in Buffalo? 
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Mr. Babtok. It does, in the way I have stated. 

Mr. DiFENDERFER. Betum again to the Ontario company. 

Mr. Barton. It is only fair that it should, because we could ruin 
that company by going in there and competing with them. 

Mr. CiiNE. Because you could produce it cheaper? 

Mr. Barton. Because we control the whole thing. We could sell 
power for less than the cost, for example. 

Mr. Cline. I wouldn't presume that you would do that. 

Mr. Goodwin. Wouldn't the public be benefited t 

Mr. Barton. By the competition you mean? 

Mr. Goodwin. By you. 

Mr. Garner. Berusing to sell them power. 

Mr. Barton. Only temporarily. We couldn't sell it cheaper than 
they do because we woula haye to have the same investment. 

Mr. Goodwin. Beplyinc to a question by Mr. Sharp, did I under- 
stand you to say that the importation of Canadian power would 
have a tendency to regulate the price? 

Mr. Barton. I said I thought it would tend to produce a lower 
price by increasing the volume. 

Mr. Goodwin. In other words, the price would be governed some- 
what by supply and demand. 

Mr. Barton. No. sir ; not exactly that. What I meant is, it is a 
general law that it you can produce a thing in larger Quantities it 
can be produced cheaper per unit than you can by producing it in 
small quantities. 

Mr. Goodwin. But following that, you also said that you thought 
the consumption at least would be as rapid as the importation? 

Mr. Barton. Yes, sir; that is true. 

Mr. Goodwin. That there would not be much cheapening? 

Mr. Barton. If the law of supply and demand were to nold sway 
there would be no cheapening. 

Mr. Goodwin. But having a monopoly, there would scarcely be 
any difference. 

Mr. Barton. These companies are all under the supervision of 
the public-service commission, which watches tho^ things very 
closely, and if it were shown at any time that their profits were 
exorbitant, it would have to be reduced. 

Mr. DiFENDERFER. I uoticcd the city of Buffalo has appropriated 
$36,000 to put them in a position to ask for those things. 

Mr. Barton. I understand that is the case. CJomplaint has been 
made. 

Mr. DiFENDERFER. If it requires that much to ask a question, how 
then can an individual have any hope in propounding any questions! 
It seems to me as though it were rather complicated to reach that 
commission. 

Mr. Barton. Any individual has got to prove his case. 

Mr. Harrison. I want to ask you if any directors of your company 
are interested in the distributing company that you have a contract 
with. 

Mr. Barton. The company as a whole owns a controlling interest 
in the stock of the distributing company. It is different from the 
generating business. It is more convenient to organize the thing in 
that way. 
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Mr. Cx7bi;et. About how much property do you pay taxes on, either 
at Buffalo or Niajrara ? 

Mr. Babton. Well, we pay taxes on all of our property everywhere. 

Mr. CuBi^BT. About how much f 

Mr. Babton. At Niagara Falls last year the tax bill was $175,000 ; 
I cant give you the figures about the other companies. 

The Chaibkan.' That was the local real and personal property tax 
to the city ? 

Mr. Babton. Niagara Falls. 

The Chaibhan. A local tax to Niagara Falls f 

Mr. Babtok. The city tax was atout $130,000 and the rest was 
State and Federal income tax and one or two others. 

Mr. CrrBUBT. A total taxation of $175,000? 

Mr. Babton. Yes. 

Mr. CxjBLBT. What proportion of that was paid at Niagara Falls? 

Mr. Babtok. All paid at Niagara Falls. $180,000, about, was the 
city proportion. 

Mr. CuBLBY. What is the tax rate there? 

Mr. Babton. The city tax rate is about 20 mills. 

The Chaibman. You pay no franchise tax? 

Mr. Babton. Yes; we naye a franchise tax, also. 

The Chaibman. Will you explain that, please? 

Mr. Babton. We occupy certain property in the public streets at 
Niagara Falls with conduits and caoles, and we are assessed on the 
valuation of that property and pay^ a tax to the city. 

The Chaibman. Tne fact I desire to develop is that you pay no 
franchise tax for your permit to the Federal Government and no 
franchise tax to the State of New York ? 

Mr. Babton. We furnish the State of New York all the pow«r 
that is needed by the park commissioners for lightinff, heating, and 
power in the State reservation of Niagara. We also Ornish without 
charge all the water that is needed in the State park. 

Mr. Cttblby. What is your figure for the total investment at 
Niagara Falls? 

1&. Babton. $24,000,000. 

Mr. CuKLEY. Yet you pay at Niagara Falls, according to your 
statement 

Mr. Babton. Investment at Niagara Falls — 1 didn't understand; 
Nia^ra Falls in New York, our investment is $16,500,000. 

Mr. CuBLBY. You only pay taxes on about $6j600,000. 

Mr. Babton. That is, the real assessed value in the city of Niagara 
Falls is $6,500,000. 

Mr. CxTBLBY. What other benefit does the business of the United 
States derive from the fact that these various companies that you 
represent other than the $175,000 that is received in taxation? Is 
there any other that you can think of? 

Mr. Babton. They get the benefit of the power at a very low rate, 
and power fosters and promotes industries. 

Mr. CuBUBY. Do you think a very low rate is a rate that is nearly 
ibree times as large as that which is charged in Canada for the same 
dafis of power? 
Mr. Babton. I think the rates we sell power at are low rates, and 

they are not three times the price of power as sold in Canada. 
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Mr. CuRUSY. I understood that in Canada they sell power for $12 
per horsepower and in Buffalo it is $36 according to the figures given 
here the other day. 

Mr. Babton. I think those figures are not comparable; in the one 
case you have power at a power house right as it cornea from the 
generators at a high voltage^ and in the other case you have the 
power delivered at the premises of the consumer 'after undergoing 
a process of transformation and distribution and throu^ under- 

? round conduits. There is the tranformation sometimes throe times, 
o compare those prioes is about the same as comparing the ton 
price of pig iron with the price of nails per ton. One is the raw 
and the other is the finished product 

Mr. CuBLEY. Is there more power sold on the Oanadian side than 
on the American side of the Falls? 

Mr. Babton. No ; there is less sold on the Canadian side at present 

Mr. CuBUT. Didnt you state a few minutes ago that the greater 
the volume of power the companies could produce the lower the 
price at which they could distribute it? 

Mr. Babton. I was referring then to the distribution cost mainly. 
The distributing company of Buffalo has a large investment in a 
distributing plant which is capable of distributing more power than 
it is now distributing and I suppose that as that volume increases the 
distribution cost per unit will be reduced. The same thin^ applies 
to generating. If you have an investment in a plant of 100,000 
horsepower and only are turning out 60,000, you have got to pay 
fixed charges on the entire development on kn income from the 
50,000 horsepower. 

Mr. Gabneb. Let me see if I get your statement correct You rep- 
resent the Niagara Falls Power Co. ? 

Mr. Babton. Yes, sir. 

Mr. Gabneb. That ^nerates the power? 

Mr. Babton. Yes, sir. 

Mr. Gabneb. Then you represent, rather the stockholders in that 
conipany represent, the transmission company that takes it to Buffalo? 

Mr. i^ABTON. No; there is no separate company. The generating 
company transmits to Buffalo. 

Mr. Garneb. Then the Niagara company owns the controlling 
interest in the distributing company in Buffalo. 

Mr. Babton. That is true. 

Mr. Gabneb. Then the company that g^erates the power owns the 
controlling interest in all of the companies up to the consumer ? 

Mr. Babton. No ; the lighting business is taken care of by a sepa- 
rate company. 

Mr. Gabneb. Now, the public-service commission of the State of 
New York has power to regulate your prioes? 

Mr. Barton. It has. 

Mr. DiFENDEBFER. Has it ever exercised that power that you 
know of? 

Mr. Barton. In our case? 

Mr. DiFENDERFEB. Ycs, sir; in any case. 

Mr. Barton. It has exercised it in some cases, but not as to our 
companies. 

Mr. Goodwin. Lowered the rate? 
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Mr. Babtok. Yes, sir. 
Mr. GrooDwiN. To what extent? 

Mr. Barton. I say lowered the rate: I am not speaking throagh 
my personal knowledge. I understand the commission has inyesti- 
gated a number of cases and that in some cases it has reduced the 
rate. I can't give any case in which it has lowered the rate. 

Mr. Goodwin. Let us get back to the question of taxes paid last 
year. Did you say the total taxes paid by your company aggregated 
$176,000? 

Mr. Barton. That is the generating company at the city of 
Niagara Falls. 

Mr. Goodwin. That is the company that you are vice president and 
general manager of? 
Mr. Barton. Yes, sir. 

Mr. Goodwin. Did that $175,000 include the amount of taxes that 
the Niai^ra Falls Power Co., of which you are the general manager, 
has in the distributing company? 

Mr. Barton. No; they pay taxes besides that on their own prop- 
erty. 
Mr. Goodwin. The $175,000 was exclusive ? 

Mr. Barton. Exclusive of the other company and also exclusive 
of our property outside of the city of Niagara Falls. We pay taxes 
in every bailiwick through which the transmission line passes. 

Mr. IhFENDERFER. What is the assessed valuation of your property 
at Niagara Falls? 
Mr. Barton. Over $6,000,000. 

Mr. DiFENDERFER. The reasonable value you claim is $16,000,000? 
Mr. Barton. That is our investment in the city of Niagara Falls. 
Mr. DiFENDERFER. That is rather a low assessment, is it not? 
Mr. Barton. As compared with other assessments at Niagara Falls 
it is higher than some others. 

Mr. Cline. Do you mean to say that the New York commission 
fixes the exact price, or does it fix a maximum price for you? 
Mr. Barton. The public service conmiission i 
Mr. Cline. Yes. 

Mr. Barton. I understand that after investigating a given case it 
determines whether the rates charged are fair and reasonable, and 
if it concludes that they are not reasonable it reduces the rate. 
Mr. DiFENDERFER. What do you mean by a given case? 
Mr. Barton. Any case brought to them by complaint. 
Mr. DiFENDERFER. Givc US the case. Is it one of your own? Who 
furnishes this case? 

Mr. Barton. We. have ino reduction. The case would be furnished 
by the people who complain against the rate. 

Mr. DiFENDERFER. I Understand there are no individual com< 
plaints. 
Mr. Barton. In our case, you mean? 
Mr. DiFENDERFER. Yes. 

Mr. Barton. No; I was discussing a general proposition. 
Mr. CittNE. I want to ask for information whether the commission 
fixes the maximum price that you charge or whether it fixes the iden- 
tical price at which you should distribute power. 

Mr. Barton. It fixes a maximum. I don't think they prevent you 
from charging any lower rate. 

28305—12 19 
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Mr. Sharp. In all cases that maximum rate is identical with the 
rate charged. 

Mr. Barton. I should think it would be. 

The Chairman. Which company paid the larger amount of money 
for taxes to the city of Niagara Falls, the Niagara Falls C!o. or the 
hydraulic company ? 

Mr. Barton. The Niagara Falls Co. 

The Chairman. Why? 

Mr. Barton. Because we are assessed at a higher valuation. 

The Chairman. Because it owns more real property in the city? 

Mr. Barton. That is the theory, I think. Most of it is on our 
plant, $5,000,000 is on our plant. 

Mr. Brown. By one or two questions I think I can bring out cer- 
tain information tliat the committee would be interested in. 

Mr. Brown. Mr. Barton, at what cost is the power on the Canadian 
side delivered to the Province of Ontario by their commission over 
there? 

Mr. Barton. $9.40. 

Mr. Brown. Now, at what price does the developing company de- 
liver power in bulk at, we will say, the limit of the city of Buffalo? 

Mr. Barton. That is, our company in one case. 

Mr. Brown. Yes. 

Mr. Barton. $16. 

Mr. Brown. In what manner is that power which is sold by the 
commission on the Canadian side at $9.40— at what place is that power 
taken? 

Mr. Barton. I understand it is at the generating station, the 
generated voltage. 

Mr. Brown. Who pays for the transmission lines, the cost of the 
transmission line to the point where it is delivered to the city. 

Mr. Barton. The hydroelectric commission. 

Mr. Brown. Included in this cost of $16 you get at the limits of 
the city of Buffalo, what is the difference in the conditions from the 
conditions at which power is delivered at $9.40 on the Canadian side? 

Mr. Barton. I think I can answer that best by stating the price 
quoted by the hydroelectric commission. 

Mr. Brown. What does your company do before you charge this 
$16 that is not done on the other side? 

Mr. Barton. The same thing^ precisely. We step up to a high 
voltage and transmit it to the point of delivery. 

Mr. Brown. In other words, that cost of $16 includes transmission 
across the river from your power plant up the river to the city limits. 

Mr. DiFENDERFER. Supposc you do not take it from the Canadian 
side? 

Mr. Barton. The same thing; we step up and transmit. 

Mr. Brown. You transmit to the city limits of Buffalo? 

Mr. Barton. Yes, sir. 

Mr. Brown. What effect is that distance, as to whether it is ex- 
pensive transmission? 

Mr. Barton. Twenty-two miles on the Canadian side and 18 miles 
on the American side. 

^ We have two separate pole lines with three separate transmission 
circuits. On the Canadian side we have two pole lines with three 
separate independent circuits. 
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Mr. Bbown. The difference here between the two costs — that is, the 
cost to the Canadian side taken at the power house and the cost on 
the American side taken at the city limits — is approximately $6. 
Now, whether considering the extra cost of transmission, and the ex- 
tra cost for the investment for transmission appliances, is that a fair 
rate, is that extra $6 any more than necessarily reasonable to cover 
the difference in cost? 
Mr. Barton. I don't think it is. 

Mr. Brown. On the Canadian side the Canadian commission has 
taken this bulk quantity of power at the plant on the Canadian side 
and transmitted it to consumers. You have spoken about a place, 
Bridgeburg, where the Canadian commission transmits and delivers 
to consumers. 
Mr. DiFENDERFER. The hvdraulic commission vou have reference to ? 
Mr. Brown. I mean that. What is that! 

Mr. Barton. It is the hydroelectric commission. It does not trans- 
mit to Bridgeburg, but the business men at Bridgeburg asked the 
commission to quote them a price. Our transmission lines to Buffalo 
run through both of those villages. They wanted to get some power 
from us but they were afraid that we were going to charge them 
too much so they asked the Canadian commission for a price, and the 
price quoted by the commission was a sliding scale. The village could 
only use less than 100 horsepower to begin with. The conunission 
said it wouldn't transmit less than 200 and the price quoted was 
$37.81 per horsepower delivered at the high tension in the village of 
Bridgeburg, and the municipality had to take the power and trans- 
form it and distribute it. 
Mr. DiFENDERFER. How far is Bridgeburg from the power plant? 
Mr. Barton. Twenty-two miles from Niagara Falls. We are sell- 
ing power at Buffalo at $16 under those conditions precisely. 

Mr. Brown. Take the retail price to the consumer that exists at 
Toronto, and that at Buffalo to the consumer. Generally speaking, 
how do they run? 

Mr. Barton. I understand the rate established by the hydroelectric 
commission for power in Toronto in some cases is lower than the 
Buffalo rate to consumers, and in some cases they arc higher. Taking 
the rates of the Cataract Power & Conduit Co. as a whole, I am told 
that the application of the Toronto rate to customers would result* in 
a substantially larger income to the distributing company. 

Mr. DiFENDERFER. The hvdroelectric commission, as I understand 
it, transmit their power for $12, do they not, a horsepower, m some 
instances ? 
Mr. Barton. I think for less than that in some. 
Mr. DiFENDERFER. Well, I am taking $12 as a maximum. 
Mr. Barton.* The maximum cost or selling cost? 
Mr. DiFENDERFER. The selling cost — ^$9.40. What they get it for. 
Mr. Barton. I don't know of anv case in which they are selling for 
$12. The price at Toronto, I understand, is about $18, that is, the 
transmission price. 
Mr. DiFENDERFER. ToTouto, what is the distance? 

Mr. Barton. About 90 miles. That is not the price ^ 

Mr. Brown. Is that the price to the city line or the price to the 
consumer? 
Mr. Barton. At the city line. At transmission line voltage. 
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Mr. Brown. How far is it from Niagara to Buffalo t 

Mr. Barton. Twenty-two miles. 

Mr. DiFENDERFER. Tiiey charge the same price for 90 miles as you 
do for 22. 

Mr. Barton. Their price is $18, our price is $16. 

Mr. DiFENFERFER. Two dollars difference. 

Mr. Barton. Two dollars difference, in our favor. 

Mr. Brown. State generally, so that the committee may have an 
idea, since your company and these other companies were furnishing 
power in Niagara I* alls, what has been the development in indus- 
tries in that city under the price at which you furnish power? 

Mr. Barton. I would say that the population of the city of 
Niagara Falls has grown from 1890 up to the present time from about 
8,000 to about 35,000, and that has been entirely due to the develop- 
ment of power at Niagara Falls. 

Mr. DiFENDERFER. At Niagara Falls, you speak of? 

Mr. Barton. Yes, sir. 

Mr. DiFENDERFER. Aloue? 

Mr. Barton. Alone. 

Mr. DiFENDERFER. Isu't it a fact that the Hydraulic Power Co. 
have that as their territory? They do not distribute to any other 
point than that particular point. 

Mr. Barton. That is true. 

Mr. DiFENDERFER. Is there competition there? 

Mr. Barton. There is. 

Mr. DiFENDERFER. Between your company and the other company? 

Mr. Barton. There is. 

Mr. DiFENDERFER. Do you charge any less there, or do they charge 
any less than you? 

Mr. Barton. I don't know what their prices are. 

Mr. DiFENDERFER. Or are they the same? 

Mr. Barton. I don't know what their prices are; I have no infor- 
mation. 

Mr. Brown. It has been stated by the statistics that from about 
1900 to about 1904 or 1905 the value of manufactured output by 
industries at Niagara Falls increased from $8,600,000 up to $16,- 
900,000. Have you statistics showing what the increase was in the 
value of output by these industries between 1904 and 1909? 

Mr. Barton. Increased to $28,600,000. An increase of about 80 
per cent in five years. 

Mr. Brown. I understand the consumers complained in regard to 
rates for the New York commission — that is, by the consumers, they 
have to be signed by 100 consumers. 

Mr. Barton. That is my understanding. 

Mr. DiFENDERFER. Who makcs that rule? 

Mr. Brown. Do you know of a complaint being made and signed 
by 100 consumers? 

Mr. DiFENDERFER. Is that the commission rule? 

Mr. Barton. That is the rule. 

I might say in regard to that there has recently been served on 
the Cataract Power Co. and on us — it has been stated in Buffalo the 
customers of a distributing company could not serve a complaint on 
a generating company. That may be the law, but a complaint has 
been served on us. We have been notified to give an answer within 
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20 days. That complaint was si^rned by 150 citizens of Buffalo, and 
out of those three were customers of the Cataract Power & Con- 
duit Co. 
Mr. Brown. "Who were the others ? 
Mr. Bahton. I don't know. 
Mr. Brown. They were not consumers? 
Mr. Barton. Not consumers. 
Mr. Brown. Customers of the lighting company? 
Mr. Barton. I think they were. 

A Member. May I ask if any of the stockholders of your company 
tu'o interested in that company? 

Mr. Barton. I can't say, but I think some persons there are inter- 
ested in both companies. 

Mr. DiFBNDERFER. They are interested in all of those companies, 
are they not? Possibly that is your answer to there not being a 
^iitleman's agreement. That may be your answer to that proposi- 
tion. It isn't necessary. 

Mr. Barton. Why should there be a gentleman's agreement? Is 
there anything that is secret? The whole thing is open and above 
board. I'here is a lighting company doing business there. They 
were there, and there is no reason why we should duplicate their 
investment 

Mr. Cline. Then those who have these other two companies — 
members of your company that have an interest in these other two 
coDipanies you speak of — also share three different profits, do they 
notf 

Mr. Barton. I presume that is the case, but three different profits, 
each of which represents a different investment. 

Mr. Brown. Has the Niagara Falls Power Co. or the Cataract Co, 
any controlling interest in this electrical company, the lighting 
company ? 
Mr. Barton. None whatever. 

Mr. Brown. The common interest is simply the result of accid^t 
that one stockholder may hold some stock in 1>oth. 

Mr. Barton. It came about in this way : When the Niagara Falls 
Power Co. was organizing a distributing company in Buffalo, the 
lighting company was asked whether it wanted to buj all this power 
that we were going to furnish to Buffalo, and it decided it wouldn't 
take the risk. Its directors thought it wasn't wise to involve the 
property of their shareholders in that project. But one or two of 
the gentlemen interested in the lighting company took the matter up 
and undertook to organize a local distributing company in Buffalo, 
and that was done. 

Mr. Brown. State, Mr. Barton, what has been the dividends paid 
by the Niagara Falls Power Co. down to the present time. 

Mr. Barton« In 22 years the company has paid eight dividends of 
2 per cent each. 

Mr. DiFENDBRFBR. What are the salaries of the gentlemen who ft re 
interested in this — ^then we will come nearer the profit ? 

Mr. Barton. They are inadequate, I should say. They are on 
record in the files of the public-service commission, if you are in- 
terested. 

The Chairman. I received a telegram from the Rev. Dr. Lyman 
Abbott, editor of the Outlook. If there is no objection it will be 
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read and incorporated in the hearings. The telegram reads as fol- 
lows: 

New York, January 25, 1912, 
Hon. WnxiAM Sxtlzeb, 

Chairman House Committee on Foreign Affairs, Washington D. C: 

VLtiy I urge upon you favorable consideration of the Joint resolution for the 
extension of the provisions of the Burton Act for the preservation of Niagara 
Falls? I believe that Congress should take this action for three reasons: 
First, C!ongress has already decreed that Niagara Falls shall be preserved by 
the Federal Government; second, the report of the Army engineers has shown 
that the Falls are already injured and are In danger of further Injury; third, 
the Burton Act has proved itself an effective Instrument for the protection of 
Niagara. 

Ltican Abbott. 

STATEKENT OF PEOF. TAXES HEHST HABPEB. 

The Chairman. Mr. Harper, you may proceed. 

Prof. Harper. I do not represent any interest in this large ques- 
tion, except the 902000,000 people in the United States. 

I want to contribute, if I can, a little light to the subject of the 
preservation of the Falls. As a preliminary proposition, I believe 
you have some pictures here showing the run-off of the Falls at the 
time when it was the lowest rainfall within the lifetime of any indi- 
vidual present. I want to make that very prominent. 

We are passing just at the present time the orest of a drought 

S eater than that within the knowledge of any man livinff here or 
:ely to be. These periods of minimum rainfall occur largely and af- 
fect largely the interior, and consequently have a very pertinent effect 
upon the flow of the N iagara Falls, because it is entirely the drainage 
of the table-lands in the territory back in the interior that the Falls 
depends upon for their flow. 

With that I have been preparing some figures on this, the history 
of the rainfall and the drought, which will be published, I suppose, 
but I want to state that we have just passed or are passing that 
period of three years of maximum drought. This is the crest of 
that period, and that will not occur again within the lifetime of any 
individual here. 

The Chairman. Has the rainfall, so far as you have been able 
to find out, increased or diminished along the Great Lakes for the 
past 60 years? 

Prof. Harpbr. The rainfall has necessarily decreased because we 
have cut away nature's sponge, the diminution of the timber supply 
around that area has been the largest factor, and the prime factor 
in the diminution, if there has been any, the run-off at the Falls. I 
have no interest in them, nor do I hold any briefs for a power com- 
pany of any kind. 

The Chairman. Is it your observation that the Great Lakes are 
receding? 

Prof. Harper. Not at all. The rainfall period will determine the 
volume of run-off and the very fact that there are some large im- 
poundments of water and large power development which 20 years 
ago were not in evidence at all in that territory, has contributed 
materially to a bettering or steadying this flow of Niagara. As a 
matter oi fact the power development that Niagara now has con- 
tributes to the flow of Niagara. The power development and the 
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impoundment of water in those areas has helped to relieve the situa- 
tion that the cutting off the timber has brought about, and the more 
power development, the larger impoundment of water taken care of 
at the low stages. In other words, the larger power development 
that takes place back of Niagara Falls the steadier will be the flow 
of Niagara Falls. It is only during the low period that people are 
talking about the preservation of the Falls, or anyone else is inter- 
ested. The run-off wouldn't be reduced in inches appreciably if 
there were to be another 20,000 feet of water taken there 

Mr. Shabp. Do you claim that the cutting away of timber di- 
minishes the rainfall? 

Prof. Habfeb. Certainly not, only the rainfall, not only the 
natural precipitation, but it immediately puts that water on its way. 

Mr. Shabp. I understand that^ but in what way does it dimini^ 
the actual precipitation, the cuttmj^ away of the timber! 

Prof. Habpeb. That would call for mute an extended observation, 
but in simple terms anything that destroys the sponge, nature's 
sponge for the retention of that rainfall, affects the run-off. 

Mr. Shabp. I understand that, but what 

Prof. Habpeb. The cutting off in timber has brought about a 
lessening in the carrying power that is within the basin, we will say, 
of these Great Lakes., and a lessening of the precipitation, and it 
has thrown the precipitation closer to the coast line. Our precipita- 
tion here in Washington will be sustained and at times in New York 
during the crest of this drought the precipitation in New York was 
phenomenal, but that was the result of the precipitation being car- 
ried farther inland in drought periods. Nature proved that. Dur- 
ing a number of years the precipitation has been nearer to the coast 
line. And that is a sort of a balance. Nature provides for that. 

Mr. Shabp. Does it diminish the precipitation from the clouds, 
the cutting away of the forests? I can understand how the forest 
acts as a sponge and retains the moisture and that it doesn't flow 
away so rapidly, but I would like to know how it interferes with 
the amount of precipitation, because I understood that there is a 
good deal of controversy on that subject, and I would like to get 
your view of just why that action takes place. 

Prof. Habpeb. There is a wide difference of opinion even among 
the scientists on that subject, but I might give you an opportunity 
to speculate a little bit on that subject by stating some conclusions 
that I have arrived at myself in dynamics, which govern primarily 
theperiods of greater and lesser precipitation. 

Tne sun, which is our center ot energy, is a large magnetic mass, 
not in combustion, and bearing no relation to the ancients of the 
fiery furnace, but simply a magnetic mass. That source of energy is 
magnetic, entering our sphere and causing the phenomena of ligj^t- 
ning and the extreme local phenomena of caloric energy. The 
caloric energy determines the rainfall and the growth of plant and 
animal life. That is the basis of some research Work that has been 
going on on my part for over a third of a century, and the basis 
of the prediction on my part that we were to pass through a drouglit 
period by reason of the occurrence of the sun spots. 1 made some 
mathematical calculations of that. 

I had a photograph made of the sun spots and discovered that we 
would have a diminution, possibly, mathematically determined, per- 
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haps as high as 5 per cent of the sun-s energy. That brings about a 
drought period. That controls the whole operation. 

Mr. Sharp. So the existence of sun spots has to do with disturb- 
ances of the atmosphere? 

Prof. Harpeb. Not only the atmosphere, but seismic, pestilence, 
drought, famine, and others. 

Mr. Sharp. The sun spots, you think, were the primary cause? 

Prof. Harper. Yes, sir; and some others. 

Mr. Sharp. What relation has the lessening of the forests to the 
production of sun spots? 

Prof. Harper. Now you have got a subject that is large enough 
for 

Mr. Sharp. I studied it myself for 30 years, and I think I know 
something about that question, and I was curious to get your views 
on the same. 

Prof. Harper. You had got enough to make deductions that any 
good mathematician could make and our good astronomers. Scien- 
tists have really accepted that theory. 

Mr. Sharp. Professor, I don't think I will take issue with you 
on the connection of the sun spots with the phenomena that we see 
here, but I have long been or the opinion that the mere cutting 
awa^ of the forests has very little to do, if anything, with the actual 
precipitation and the nooisture; not with the holdin^i^ it back, but 
that the cutting away of the timber lessens the precipitation and the 
moisture it would seem to be rather a far-fetched conclusion. 

Prof. Harper. It does really lessen it 

Mr. Sharp. There is some doubt that it has anything to do with it 
at all. 

Prof. Harper. Not to my mind. I think if you follow my 

The Chairman. Mr. Harper, get down from sun spots to this 
mundane sphere, and tell us what you have to say about this legis- 
lation. 

Prof. Harper. I thought that statement to you, gentlemen, that 
the relation of the scenic beauty of the Falls to the present employ- 
ment of water for power which has been carefully determincKi by 
very good and competent engineers — ^the run-off can be had without 
any apparent effect upon the Falls, and as I have endeavored to 
show, and which is deducible to mathematical terms at the present, 
there has been an extreme diminution of rainfall on the table-lands, 
and the scenic beauty of the Falls during the year just past basnet 
been materially affected. The few thousand or more feet run-off 
that is called for by the bill wouldn^t have any effect at all. 

I desire to speak further upon the proposition of the impoundment 
of water. George Washington had a plan for impounding in large 
basins the water of the Potomac River, and he proposed slack-water 
navigation for two purposes — for power and navigation and for con- 
trol — it is one of the most intelligent briefs on the subject that we 
have got, including the best of our engineers for a hundred years 
since. 

The Chaieman. George was a great man. 

The committee will now take a recess until 2 o'clock, and the hear- 
ings will be closed this afternoon. The committee has been very 
patient and courteous to all of the gentlemen who have come here, 
and we have tried to give you as much latitude as possible to get 



J 



PBE8SBVATION OF NIA6ABA FAIX8. 



291 



your view on the legislation which is before the committee. This 
committee is very busy, and we must close these hearings this after- 
noon. We will go on from 2 o'clock until 5, three hours, and I hope 
you gentlemen who want to be heard will get together and agree 
about how much time you want. 

Mr. CoRUBY. I was going to ask that a part of the report compiled 
by Dr. McLaughlin in his report^ on pa^ 47, be included in his re- 
marks, that portion relative to distribution of typhoid fever in the 
State of New York. 

GEOGRAPHICAL DISTB1BI7TION OF TYPHOID FEVEB IN THE STATE OF NEW YOBK. 

lu tbe cities of New York State with good water supplies the typhoid death 
rate is loiw, as shown by the foUowlng table: 



Cillew. 



New York.. 

Uwhester... 

Syracuse 

B'ini^hamtan 

Utic« 

OVpan 

Amsterdam . 
Johnstown . . 



Rftteper 


100,000 of 


population. 




Average 


1909 


for 10 




years. 


12.7 


17.0 


8.6 


13.7 


11.1 


14.8 


13.1 


20.9 


15.8 


17.3 


11.1 


18.5 


11.9 


18.0 


.0 


17.1 



On the other hand, those cities iisin^ nnfiltered water from contaminated 
rivers have a high typhoid rate : 



Citips. 



Niagara Falls 

Cohoes 

Lockport 

Oswego 

OjjtleMburg 

North Tonawanda 

Tooawanda 

Rome 



Average 

rate per 

100,000 of 

population 

for 10 years. 




Source of supply. 



Niagars Hirer. 

Mohawk River. 

Erie Canal and recently Niafaro River. 

Oswego River 

Oswegatchic River. 

Niagara River. 

1)0. 

Mohawk River until 1900, now Fish Creek. 



Thereupon, at 12 o'clock, the committee took a recess until 2 
oVlock p. m. 
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AFTER RECBfiS. 

The committee reconvened, pursuant to the taking of recess, at 
2 o^clock p. m. 

STATEMElSn! OF BICHABD B. WATBOITS. 

The Chairman. Mr. Watrous, you can proceed. Do you want to 
put that document in the record as part oi your remarks? 

Mr. Watrous. Yes, sir. As part of the remarks of Mr. McFar- 
land. 

Mr. Chairman and gentlemen, by reason of the fact that we have had accew 
to House Document No. 246, only after the closing of the hearing held on 
Tuesday last, we find it necessary to present to you, in summarized and easily 
understandable form, the exceedingly important information contained in that 
document, entitled " Preservation of Niagara Falls," which has a vital bearing 
on the legislation before you. 

1. In this document there has been collected and presented for the first time, 
by the oigineers of the lake survey, authoritative Information to show exactly 
the conditions prevailing at Niagara Falls up to the comparatively recent date 
of June, 1911. On pages 15 and 16 of this Docum^t 246 are given details as 
to power produced from Niagara water, on both sides of the international 
border. 

It appears that the two power plants operated on the United States shore 
were producing in June, 1911, a total of 166,010 electrical horsepower, and that 
the three power plants operated on the Canadian shore were producing, at 
the same time, 133,000 horsepower. The aggregate represents a total produc- 
tion of 298,010 horsepower, from water abstracted from the glory of Niagara, 
as of June, 1911. 

It further appears that while of this total there is produced on the Canadian 
side nearly 47 per cent, the use of Niagara-generated electric power in Canada 
is but 16.6 per cent of the total production. 

That is, the three Canadian plants (two of them owned and operated by 
citizens of the United States) make nearly half of the total power taken from 
the glory of Niagara, but sell for use in Canada barely one-sixth of the total 

In fact, it is probable that but one of the so-called Canadian plants — and that 
the smaller one — could operate upon the load furnished within the Province of 
Ontario. Thus the much-vaunted Increase in Canadian manufactures, said to 
have been brought about by the availability of electric power, proved before 
your committee on Tuesday last to be obtained at barely half the price charged 
consumers In Buffalo for the same power, has amounted to but 49,500 electrical 
horsepower. 

It is interesting in this connection to call your attention to the prospectus 
of the hydroelectric power commlsslc* of the Province of Ontario, which In 
its first report, published April 4, 1906, says, on page 7 : 

"They are satisfied that a market for at least 50,000 horsepower could be 
obtained within a reasonable radius of Niagara £^lls as soon as transmissioD 
lines can be constructed, and this could be increased to at least 100,000 horse- 
power within five years thereafter." 

The actual development, concerning which the Canadian company, most 
desirous of sending increased power into the United States, has given yoo 
alarming reports, has not proved equal by any means to the optomistic view 
had of it in 1906. 

It is obvious that it is the practically unrestricted and completely doubled 
prices charged consumers in the United States that have made the American 
producers of power in Canada so anxious to have your committee aid in ex- 
tending, at 100 per cent advance, the beneficient opportunity to further deplete 
the beauty and impresslveness of Niagara Falls, from which effort they are 
now restrained by the provisions of the Burton bill. 

2. It is in point to call your attention to the fact that at the average prevail- 
ing efficiency — namely, 12 electrical horsepower per cubic foot of water taken 
from Niagara Falls — the combined treaty diversion would produce 672,000 
horsepower. This is more than double the production as reported in House 
Document 246, which document, on page 13, again reiterates the conclusions 
of all the engineers who have impartially studied this problem, to the eRect 
that— 
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" The artificial dlyeraions of the power companies have materially added to 
the injury or interference with the scenic grandeur of Niagara Fa11& Addi- 
tional diversions now contemplated will Increase this damage." 

The increase to the treaty permissions, which are in no sense obligatory, 
would mean the development of two and one^uarter times as much power at 
Niagara Falls as was being developed Uiere in June, 1011, and it is not im- 
proper to assume that interference with the scenic integrity of Niagara Falls^ 
which it was the plain and only purpose of article 5 of the Canadian treaty to 
preserve, would be in that proportion. Again we quote from page 12 of House 
Document 246 : 

** On the depth and volume of flow over the cataracts, and on the continuity 
of the crest lines • • • depend largely the character of spectacle that it is 
desired to preserve." 

3. On page 16 of House Document 246 may be found significant data on the 
prevailing efllciency of the use of the water by all the power plants operating 
at Niagara Falls. Taken into sccount with the admittedly deficient operating 
beads now in use, the efficiency is given as but 63 per cent, or not two-thirds of 
the available power which might be obtained. 

But on the basis of using the full 220-foot head which is said to be practicable^ 
the total efficiency of all the plants is but 48 per cent, or less than half that 
suggested as possible. 

As we had the honor to insist on Tuesday before your committee, the water 
of Niagara is precious water; it belongs to all the world and is of immeasurable 
value, both from the scenic, the patriotic, the financial, and the conservational 
points of view, to the people of the United States and Canada. Every foot 
abstracted from the productive and God-given glory of the Falls ought to be 
made to produce the utmost possible amount of power, and not the easiest 
possible amount. 

So long as the companies producing power at Niagara Falls are found by 
impartial Government oiglneers to be operating under an efficiency of only 48 
per cent, it is respectfully, but insistently, urged that they have absolutely no 
right to ask for further diversions, depletions, and injuries to this, our principal 
American scenic asset 

4. The specious character of the plea made for the free and unrestrained 
admission from Canada of power produced there, we have outlined to you. 
With the known fact that tlie three large companies operating in the United 
States and in Ontario draw from the upper pool, equally depleting the whole 
cataract, and that the two remaining companies draw directly and entirely 
from the much endangered Horseshoe Fall, which is as much American as 
Canadian, we are confident that no member of this committee will be found to 
assume that it is a matter of indifference as to what Canada may do — ^when 
the doing in Canada is by American citizens, and so overwhelmingly for possible 
American consumption. 

The guilt of the Federal Government is as great in respect to the proceeding 
destruction of the glory of Niagara Falls for every horsepower admitted from 
Canada as for every horsepower developed in the United States. 

It is further obvious that if proper restraint is had upon the Importation 
of electrical power from Canada, it will be many years before the damage will 
become more serious. With loss of 50,000 horsepower in use now of the 432 000 
horsepower It is expected to produce under the treaty diversion on the Canadian 
side, there will be time for sentiment to form in Canada, which will inevitably 
be formed and will prove as effective in demanding the scenic preservaton of 
the Falls as it has so far proved in the United States. 

Gentlemen, if you so act as to hold down the spoliators of Niagara to the 
amounts which have been given them to protect their investments, with a fair 
profit to all enterprises going at the time the will of the people was manifested 
in the United States, you will be doing Justice, and full justice, to every honest 
interest represented, and respecting as well the overwhelming desire of the 
American people to have, see, enjoy, and hold In reserve, no further damaged, 
the scenic glory of Niagara Falls. 

Respectfully submitted. 

American Civic Association, 
By J. Horace McFarland, PreHdent. 
Richard B. Watrous, Secretary, 

Mr. Watrous. Following Tuesday morning, when we adjourned, I 
might say, Mr. Chairman, that this statement is a paper presented 
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upon the reading by Mr. McFarland of the latest report returned to 
the House — Document No. 246, which includes the figures of diver- 
sion up to the expiration of the present bill. 

I would like to ask, Mr. Chairman, if you have any knowledge 
when the committee is going to have the benefit — ^when this is going 
to be delivered to you ? 

The Chairman. We expect to close the hearings to-day. Just so 
soon as the reporters can have the minutes transcribed they will be 
corrected by the various speakers and sent to the Public Printer. 

Mr. Watrous. You expect, of course, to use these documents? 

The Chairman. Yes. 

Mr. Cohn desires to be heard further. 

Mr. CoiiN. The statement was made here that the companies at the 
present time are utilizing but 18,800 cubic feet of water. That state- 
ment was based upon a report of some officials of the War Depart- 
ment made in June, made as on June 11, in whidi it was stated that 
the Niagara Falls Power Co. was using 7,870 cubic feet of water per 
second, whereas it has a permit for 8,600 cubic feet ; that the hydraulic 
company was using 3,350 feet per second, whereas they were allowed 
6,500 feet, and the other company was using 400 feet per second, 
whereas it has a permit for 500 feet per second. 

The suggestion was made, I think by Representative Cooper, that 
that might have been with the same purpose. That the full amount 
was not used as that other company could not under the existing 
law get any power beyond 16,600 cubic feet, although the law allowed 
the Secretary of War under certain conditions to grant permits in 
excess of those, either under the Burton bill. I wish to say there is 
no such purpose on the part of anyone that the use of the water is 
fluctuating, and that permits in excess of 16,600 cubic feet, the extent 
of the bill, they must, unxler the terms of that act, be granted to the 
existing companies. I just state that to answer any argument of 
that character. 

I wish to say, in the second place, that our company, the hydraulic 
<x)mpany, has at no time professed to waive its common-law riparian 
right, or the rights under its grant from the State of New York, 
but it accepts the permit from the Secretary of War because the whole 
subject of permits under the Burton bill was assumed to be a tem- 
porary affair. 

The third statement I wish to make is in respect to one matter this 
morning, with reference to the water of the Niagara River, that was 
used for domestic purposes at the city of Niagara Falls. 

The city of Niagara Falls is now installing and will have cwnpleted 
by June a suitable filtration plant so that the question of the water of 
the Niagara River used for domestic purposes does not enter into 
this affair in any way. I would like to have the chairnian call upon 
the representatives of the War Department present to give the actual 
user in cubic feet per second of water for power purposes by the 
■companies, according to its last report. 

The Chairman. Mr. Brown, is there anything further you desire 
to say ? 

Mr. Brown. Nothing orally, Mr. Chairman, except possibly this, 
that the position of the Niagara company is the same in regard to 
this last matter stated by Mr. Cohn for the hydraulic company. We 
took the permits as a temporary matter, never having waived our 
right, and as said here the other day we have called your attention 
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to our legal rights, not for the purpose of telling you what we arc 
goin^ to do, or what you have got to do, but just to emphasize the 
equities that should be considered in our favor. 

Under the chairman's permission given the other day, I shall ask 
at the close of these hearings to file a brief summary, including pos- 
sibly answers to propositions that have. been made as they occurred 
to me. 

Mr. Garner. Supposing that Congress should decide not to permit 
any water to be taken out of the Niagara River on the American side 
on the ground that it injures navigation, and upon an investigation 
of the tacts the courts should determine that it did not injure naviga- 
tion, although Congress on that ground refused to permit water to 
be taken from it. What would be the result of a contest in the 
courts? Or, in other words, if I may put the question in this way: 
If Congress should find that it would injure navigation to permit 
20,000 cubic feet per second to be taken, and by legislation should 
prohibit any portion of it to be taken, and you should go into the 
courts and contend that the findings of Congress were erroneous and 
establish that fact to the satisfaction of the court, that it did not in- 
terfere with navigation, would you still be entitled to take 20,000^ 
cubic feet per second ? 
Mr. DiFENDERrER. Under the treatv. 

Mr. Brown. In the first place, let me say if I could predict always 
what the findings of the court would be, the function of a lawyer 
would be done away with. 

It is the uncertainty in the solving of these problems in these mat- 
ters before the courts, that we help to bring about a solution. I could 
not predict, sir, what a court would say, and I can only say what in 
my opinion they ought to say and what I would advise a client they 
ought to say under the law as I see it to be. 

In that connection I would say to my client that the United States 
Supreme Court has already held in the drainage case in Two hundred 
United States that legislation by Congress where it attempts to limit 
private rights, where it tends to usurp private rights, the function of 
Congress m legislating or limiting upon personal or private rights, 
is stated by the United States Court that ttie exercise of such powers 
must have a "substantial relation to the public objects which the 
Government may legally accomplish," and further on the court says 
that the exercise, or attempted exercise, of any power by the United 
States Government — or any Government in these matters — must not 
be " arbitrary or unreasonable, or l^eyond the necessities of the case.*^ 
Those are from the United States Supreme Court in Two hundredth 
United States. On the same principle I should also quote to my 
client as laid down by the State of New York in a Niagara decision, 
^here they say "not even a State has the liberty to interfere with 
the riparian rights of the relator arbitrarily, but such interference, 
if attenipted, must be in the interest of some substantial right of the 
State affected by the exercise of the rights of the riparian to the use 
of the water of the river.'' (70 App. Div., 543.) 

Such principles as that I should present to my clients and advise 
them that they had rights which would be protected in the courts. 

Mr. DiFENDERFER. At that point — supposing there ^ was a tribu- 
tary branch, we will say, a river supplying a navigable stream, 
would a company have a right to dam up and divert that water, or 
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could the United States Govemment prohibit them from doing that 
thing? 

Mr. Brown. To get the question clear, Mr. Difenderfer, you mean 
by diversion to divert it away and have it returned to the stream ! 

Mr. DiFENDEHFEB. Ncvcr returned to the stream. The Govem- 
ment would have a right, would it not, to interfere in a case of that 
kind? 

Mr. Brown. Not only the Govemment, but every riparian owner 
below, because under the law when a man diverts water from a 
stream — and the same principle applies whether it is navigable or 
unnavigable — ^makes any substantial diversion — ^he must return it 
to the river. If by not so returning it the lower riparian owner 
suiFers, or if the public suffers, they each and both have a remedy. 

Mr. DiFENDERFER. I bclievc there is a Rio Grande decision of tiie 
United States. 

Mr. Cline. There is a Colorado decision, too, on that point. 

Mr. Brown. Yes, but you must remember that the Colorado de- 
cision and in some respects the Rio Grande decision are decisions 
which are not based upon riparian rights. The decision there is 
based upon what we call the law of " prior appropriation," that if 
any man ^es in upon a stream and diverts the water, and carries it 
away for irrigation for instance, he does not have to return it, and 
he gains a prior right over every subsequent user, whether that sub- 
sequent user be a riparian or any other person. That law exists in 
Colorado. 

It is for the same reason that the decision read by Mr. Watrous, 
the Colorado decision, is all right in its place, but it does not apply 
here. That Colorado decision read the other day is where a man 
upon a stream had a waterfall which was attractive, and he had 
used it in beautifying and developing his place, his summer resort 
Afterwards, somebody above tried to divert some of the stream. 
The scenic-beauty man said that he had appropriated this fall as a 
part of the beauty of his property and he claimed it by prior appro- 
priation. A subsequent man can not get rights against him, and the 
courts sustained him. 

Mr. Cline. I don't want to make this tedious. Do you claim that 
your company is now seeking to exercise all the rights conferred 
upon them as riparian owners by the common law of the State of 
New York, or haven't they submitted some of those rights to the 
jurisdiction of the Secretary of War, or the jurisdiction of the com- 
mission of the State of New York ? 

Mr. Brown. In answer to your question, sir, speaking for the 
Niagara company, we have riparian rights, vested property rights, 
beyond the extent that they have been exercised under any permits 
or as measured by any permits from the Government Temporarily, 
and having regard for scenic beauty, they have submitted to pro- 
visions which have limited them to a certain use which is less than 
their legal rights. 

Their taking the permits from the Government did not in any 
way constitute a submission of their rights to what is claimed— the 
right of the Government to dictate under the present law. They 
simply submitted as a temporary matter. For instance, our com- 
pany had a capacity already developed, which required, for an eco- 
nomical operation, 10,000 cubic feet a second. The present law 
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limited that to 8,600. They submitted to that only as a temporary 
submission, until the thing should be adjusted, and we want to claim 
our right to have the use of 10,000 cubic feet. We don't expect you 
(o fix that in detail, but expect that to whatever body you leave that 
to we may show our equities that that body may have the power at 
least to consider them/ ^ ^ ^ 

In the same way, the hydraulic company needs 8,000 more in order 
to develop full capacity by operating at what will be a normal point 
of economy, and I say for them that they ought to have their 3,000. 

STATEMEHT OF MB. PHILIP B. BABTOH— Besumei 

Mr. Habbison. When was the Cataract Co. organized! 

Mr. Barion. About 14 years ago. 

Mr. Habrisok. About 1898 1 What was the organized capital at 
that time ? 

Mr. Babton. It was in 1895 or 1896 it began business, I think. 

Mr. Habbison. What was the capitalization? 

Mr. Babton. The present capitalization is $2,000,000 stock and 
something under a million dollars and a half in bonds. 

Mr. Habbison. What was the original capitalization of that com- 
panv? 

Mr. Barton. Authorized, jrou mean t 

Mr. Habbison. No, sir ; paid in. 

Mr. Babton. I can't give you that. 

Mr. Habbison. I understood you to say this morning that a ma- 
jority of the stock is owned by the Niagara Falls Co. 

Mr. Babton. That is true. 

Mr. Habbison. How much did that cost? 

Mr. Babton. Niagara Falls Power Co. t 

Mr. Habbison. Yes. 

Mr. Babton. That stock was given to the Niagara Falls Power Co. 
as part of a consideration for the power contract and for the fran- 
chise in the city of Buffalo, the Niagara Falls Power Co. had ob- 
tained. 

Mr. Habbison. In other words, the Niagara Falls Power Co. paid 
nothing in cash or nothing in property except that it gave up the 
right to enter the city of Buffalo to distribute their power there. 

Mr. Babton. That partly is true. Their franchise in Buffalo also 
is a concession in price. 

Mr. DiFENDEBFER. It was a present, in other words. 

Mr. Barton. No; it wasn't a present. There is a very substantial 
consideration in the power contract, the very low price at which 
power was sold to the company was part consiaeration. 

Mr. DiFENDEBFEB. That was the consideration at that time, a con- 
cession, was it ? 

Mr. Babton. It was. 

Mr. DiFENDEBFEB. At about how much would you approximate the 
value of that concession? 

Mr. Babton. Well, under present conditions the Cataract Co. is 
paying 6 per cent dividends. The Niagara Falls Power Co. is get- 
ting aoout $60,000 for its share of those dividends, $60,000 a year, 
and at the present rate power is delivered, about 65,000 horsepower, 
it would be about $1 a horsepower. 
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Mr. DiFBNDEBFEB. Per year? 

Mr. Barton. Per year. 

Mr. Harrison. Is this company, the Niagara Falls Co., is that the 
company that Morgan is interested in ? 

Mr. Barodn. I am not sure that Mr. Morgan personally is, bat the 
J. P. Morgan Co. is a large shareholder of the company. 

The Chairman. Congressman Smith desires to be heard. 

STATEMENT OF OHASLBS B. SMITH. 

Mr. SMrrH. I desire to ask, Mr. Chairman, if Mr. Ken«fick wishes 
to say anything. 

I Fill read, with the committee^s consent, two letters which I re- 
ceived from Buffalo, which tend to ^ow the attitude of the people 
of that city. 

The first one is from Mr. Frank C. Ferguson, a leading lawyer of 
the city, who wanted to come before the committee but was unable to 
do so because he had to appear before the Interstate Commerce Com- 
mission. This is what he says: 

Febgttson & Magavebn, 
Buffalo, N. Y., January BO, 1912. 

Hon. Charles Bennett Smith, 

Wafthington, D, 0, 

Dear Sib: I am glad that you arc taking such a great interest in the two 
Niagara Falls power questions, the question of the production of electrical 
power on this side of the line, and the question of the importation of Canadian 
power. 

I hope that these things may be made plain to the committee, notwithstand- 
ing the fact that the great public does not find it so easy to go, or send its 
agents, to Washington, and get their views directly before the authorities, as 
to the power companies. 

1. That while electrical power is produced by the use of the Niagara FalU 
current at a low cost to the producers, the public, on this side of the interna- 
tional boundary line at least, have never received any benefit from that 
decreased cost of production. On the contrary, it has always had to pay 
exceedingly high rates. Indeed, the city of Buffalo particularly is worse off 
to-day than as though no electrical power at the Falls had ever been developed. 
In anticipation of cheap Niagara Falls power, it advertised itself far and wide 
as the electrical city. Owing to the fact that it has always had to pay exces- 
sive ratios for power, it could not and did not " make good " in its claim, :iud 
the reaction that followed when the outside world found out the facts has 
harmed it greatly. You know this as well as I do, but people living 500 miles 
from Buffalo do not generally know it. I wish that the committee could have 
one of its hearings at Buffalo, in order that it might find out what the local 
sentiment in this matter really is. 

2. Any sentiment in western New York that any of the power vi>mpanie8 
should be given the right to use any more water than they now have the legal 
right to use, is strictly confined to the power companies themselTes, their 
agents and servants. All of the rest of the public believe either that no addi- 
tional water should be used for the development of electrical power, or that 
the additional 4,400 cubic feet of water which the treaty allows to be taken, 
should be turned over to the State of New York. Leaving out of account the 
matter of the injury to the natural beauty of the Falls by the diversion of 
water, it would, of course, be to the manifest advantage of the public to hare 
additional electrical power developed at the Falls, if the public could thereby 
get the power at a reasonably low rate, as it probably could If the present 
electrical power monopoly should be broken and the additional current or 
power development be turned over to the State of New York. The production 
and distribution of electrical power at the Falls at the present time is an abso- 
lute monopoly, and it would not interfere with that monopoly in tlie sligbtest 
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degree to give to the present companies tbe right to take increased amount of 
current. 

As ]ong as the development of Niagara power remains a monopoly in private 
liands I have no confidence in our ability to get electrical power at a fair rate 
through the public service commission. 

3. Every restriction on the importation of Canadian power should be at once 
removed. Blectrlcal power is a " raw material " and should be " free." Bloe- 
trical power has of itself uo value. It is simply an instrument to produce value. 

4. Subject to the paramount right of Congress over navigation and commerce, 
its treaty-making rights and Its control over imports, the National Government 
has really no legal right to interfere witli the State of New York in the matter 
of the development and sale of Niagara power. 

I hope tliat the hearings before the committee will not be concluded until ths 
authorities of the State of New York shall be heard upon these two subjects — 
of the production and importation of Niagara power and until the committee 
shall be well informed as to the real local sentiment in western New York. 
Yours, very truly, 

Frank C. Febguson. 

That is from Mr. Ferguson. Another letter received this morning 
is from Charles M. Heaid, president of the Mutual Transit Co., one 
of the leading transportation companies on the Great Lakes : 

Buffalo, N. Y., January £S, 19IZ. 
Hon. Chabixs Benneit Smith, 

House of Representatives, Washington, D. C. 

My Deae Sib: I have Just read a letter recently sent you by Mr. Frank C. 
Ferguson, of this city, bearing on the question of Niagara Falls power. 

I am heartily in accord with the position taken by Mr. Ferguson, and I feel 
absolutely safe in saying that in all probability 90 per cent of the citizens of 
Buffalo would concur if they had the opportunity to pass an opinion upon this 
question. 

While I am not aware, of course, as to what it costs to produce this electrical 
power, I am sure it is produced at a low cost, but, unfortunately, the users of it 
on this side of the international boundary line have never yet been able to 
secure the power at anything like the proper flgura 

To properly conserve this power for the interest of the people who have the 
right to it — ^and that is the people at large — I feel the concession of any rights 
should be invested in the State of New Tork and not in private companies,' aii 
our ezpertoice with the latter up to this time has not been at all satisfactory. 

Electrical power is, as Mr. Ferguson expressed it, a raw material ; it is of ne 
value whatever until it is put into use or, in other words, "manufactured,** 
and therdEore, as raw material, it should be admitted to this country tree. 

The State of New York, subject, of course, to Congressional and National 
Govenment control, should have vested in it the right to control ; and through 
such control, if pn^)erly condacted,of course manufacturing industries generally 
would get the benefit of this cheap power, which they certainly are entitled to. 

I trust this matter will not be disposed of before all parties of any importance 
may hare an opportanity to be heard before the committee^ eapedaUy the New 
lork State authorities. 

This question of the use and control of the Niagara Falls power is of vital 
interest to this section of the State, and I trust it will receive your earnest 
attention and support 

Yours, very truly, Cbaelbs M. Hsald, PreHdmU. 

I have also here a letter from Senator Burd, of Albany, which I 
will have placed in the minutes. 

GOHHITTEX ON FOBEIGN AlTAnS, 

House of Representatives, Washington, D, C, 

GsNTLEifEir : A matter of large importance to our whole State, and especially 
to the city of Buffalo and its environs, is now pending before your committee^ 
I am informed. I r^er to the furth^ diversion of water above Niagara Falls 
for power purposes. 

If it had not been for the efforts of Hon. Charles B. Smith, now Congressman 
from the district in which I reside, I am certain our State, and especially oar 
locali^, would have lost the direct benefit coming from this additional water. 

28405-12 20 
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Se first, as editor of the Baffalo Ck>orier. directed attention to the subject, and 
has since continued his efforts in this belutlf. 

Our people will insist and our Btate will insist on these pottits : 

1. Tbi paramount and exclusiTe rights of the State in all pecuniary benefits 
coming from the water diversion; it is legally their property, subject to com- 
aevce clause. 

fL There must be no more grants In perpetuity or without adequate eoanpen- 
satfon, payable to the Srate, and only granted by the State's permission. 

H, The residuum of water at Niagara Falls should at <Nice be granted the 
(State, 

4. The State, and I believe Congress, should insist on restrictions in the 
grant as regards prices, and uses* and should aim to approximate a mnyimnm 
ei power. 

&. I haye introduced, and had passed in the legislature, different resolutions 
oovrering some or all the aboTo; and I am certain our people will not condone 
any waste of their remaining patrimony along this line. 

Respectfully, Geo. B. Bttbo. 

I have also a petition from the people of Niagara Falls, N, Y. I 
Believe about 50 residents of that city signed a petition in favor of 
having the rights to control the water turned over to the State of 
New York: 

Whereas the rates charged for electric lighting aud for i)ower at Niagara are 
unreasonably high, considering the world's greatest power development is within 
our gates ; and 

Whereas we have been unable to get relief from the public service commission 
of New York State : 

Resolved, That we urge upon the Committee on Foreign Affairs the incorpora- 
tion of a provision in the projwsed law which shall give full authority to the 
Federal or to the State authority, or to both, to grant to the city of Niagara 
Falls such diversion of waters as the city may require for public uses, and that 
copies of the foregoing shall be forwarded to Representative James S. Simmons 
and to Representative Charles Bennett Smith. 

E, L. Brown, president Third Street Business Men's Association; 
T. H. Wallis, vice presideni Third Street Business Men's Associa- 
tion ; H. J. Storck, secretary Third Street Business Men's Asso- 
ciation; B. J. O'Reilly, treasurer Third Street Business Men's 
Association; Otto W. Krueger, J. B. PaterfiK>n, Chas. C. Hannel, 
John K. Kammon, H. M. Gous. Welch Bros., Paterson Thompson 
Co., Loud's Piano Co., Abe Wnllens, Daniel Rinkhoff, Harry 
Abelson, Christ Blessing, Niagara Importing Co., MeCiraw & 
Crowley, McKunnle Bros., Elly Orcles, Nate H. Jacobs. Chaa 
N. Pochel, J. H. Bllenban, S. M. Ward, Oamum Bnttins. John P. 
Dolan, Joseph G. Rowen, C. M. Thomas, Geo. A. Adler, John B. 
Seager, members Third Street Business Men's Association. 

' I hare also some official records of the public service comnussion 
Which I would like to place in the record. They indicate a close 
affiliation among the power and transmission compahie9 operating at 
Suagara Falls. 

On the general question of this legislation I believe the first propo- 
sition that would be considered by the committee is that of the preser- 
tafcion of the scenic beauty of Niamra Falls. 

Gen. Bixby has been before the committee. He has given the 
results of investigations made by the War Department on water 
diversions along Niagara River. I believe the committee may safely 
lely on the recommendations of the War Department in that particu- 
lurl You have a representative here for Mr. McFarland and have 
Ks views, which are entitled to consideration and respect. To my 

Sind^ however, the investigation of the War Department has been 
Lowmgh, and I believe the conclusion reached by its engineers ought 
tx)> be flnah 
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We next come to the efficiency of production at Niagara Falla A 
statement was made by Mr. Sawyer^ one of the first speakers, that we 
have practically a power famine m and around Buffalo. That is 
quite true, but I wcKild like to call the attention of the committee to 
Uiis fact, that the K^iag ara Falls Power Co., according to the best 
information obtainable, is producing about 10 horsepower for every 
cubic foot of water diverted, and the hydraulic couipany, which tak^ 
its water from nearly the same level in the river, produces 20 horse- 
power. 1 believe that new legislation decided upon by this committee 
should contain an emphatic efficiency clause so that the Niagara Falls 
Power Co. would be compelled to produce more power per cubic foot 
of water or relinquish its rights to a company which will produce 
powor at a higher standard of efficiency. 

Mr. Garner. Where would you have placed that power? Would 
you have Congress provide in the bill the degree of efficiency that 
should be maintained by the power company, or would you leave that 
to the War Department or to some other department of the Govern- 
ment? 

Mr. Smith. I have prepared a provision on that point, and I 
would like to read it to you here. 

Mr. Smith read as follows : 

Sbc. 2. Tbat the Secretary of War Is hereby authorized to gnnt to the State 
of New York revocable permits for the diversion of water in the United States, 
from said Niagara River, above the Falls^ to an aggregate amount not exceed- 
ing a daily diversion at the rate of 20,000 cubic feet of water per second: 
Provided, That whenever the Secretary of War shall determine that the diver- 
Fiona of water herein antfaorized, in connection with the amonnt of water 
diverted on the Canadian side of the river, above the Falls, interfere with 
the navigable capacity of said river, or Its proper volume as a boundary stream, 
or the scenic grandeur of Niagara Falls, or that the water diverted for the 
development of electrical power are not being utilised to their full or proper 
ftaDdaitl of eflldeDcy, he may revoke said permits* after giving notice of not 
less than one yeac to the State o< New yor]s» the President, and the Oongreis 
of the United States of his Intention to make such revocation. 

Mr. HARHisoir. That only applies to power diverted on this side. 

Mr. Smith. Yes. 

Mr. Haxsisoiq'. Does that apply to power brought over from 
Canada? 

Mr. SMrrsc. I haye that questiim covered in another section, which 
reads as follows: 

Stec. S. That the Secretary of War is hereby authorised to grant permits for 
the transmission of electrical powm* from the DoUntriion of Oannda into the 
tiyted l^tes; and the flwitd Secretary may wpecitj the persona, edmpanleft, or 
corporations by whom the same shall be transmitted, and the persons, com- 
panies, or corporations to whom the same shall be delivered: Provided, That 
Do permit for such transmission or delivery of power shall be given by the 
Secretary of War without the full approval of the Stat6 or States into which 
said power is to be traaemitted or delivered and tliat the pMiwns* companlea, 
or corporations receiving such permits for transmission or delivery shall be 
goveraed and regulated as to rates and otherwise as the State or States may 
determine. 

Mr. Garicsh. Let me make a suggestion there— the word " State " 
is rather broad. Hadn't you better make that the Government, the 
governor of the State? The word State might contemplate the legis- 
lature. 
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Mr. Smith. I took that provision from a law that is on the statute 
books. I would be perfectly wiUin/i^ to make any change to cover 
the point raised. 

Mr. Garner. If the Secretary of War would want to ascertain 
under what provision, the last provision of your suggested amend- 
ment, would ne go to the governor or the legislature? You say the 
State. There ought to be some provision, it seems to me, desi^ating, 
for instance, who the Secretary of War could deal with under that 
provision. • 

Mr. Smith. I think that is true. 

The Chairman. It should be the public service commission of 
New York. 

Mr. Garner. Or some definite power that the Secretary of War 
could deal with. When you say the State of New York, the Secre- 
tary of War would have to construe that as to what you meant by 
the State of New York, whether you meant the legisuitive bodjr or 
the governor, or whether you meant the ^ublicr service commission, 
or the governor alone. It seems to be it would be advisable to 
designate what official the Secretary of War would have to deal with. 

A&. Smith. That would be agreeable to me. So far as those pro- 
visions are concern^^d — that is, giving the right to the Secretary of 
War to revoke permits — I believe they are proper and that they are 
legal, notwithstanding the contrary statement made here by the 
Attorney General. I was much interested in having Mr. Carmody 
here^ because his appearance is the first time in the 20 years of dis- 
cussion over Niagara power that the State of New York has shown 
actual official interest in the development and distribution of electri- 
cal energy at Niagara Falls. The State has been absolutely indifferent 
and neglectful, inefficient and incompetent in handling this whole 
subject; and while I have no doubt, on account of the efforts that 
have gone forward for the last two years, that the conservation com- 
mission at Albany may show more interest in the subject, yet I favor 
having the Federal Government keep complete control over the diver- 
sion of water, so that if we can not get propter action or adequate 
protection from the State of New York, we will have some right of 
appeal and a further tribunal to which we could go. 

1 don't know whether the attorneys for the power company will 
object to the provisions which I have suggested on the ground of con- 
stitutionality, but I believe that these provisions are perfectly legal 
and would be sustained by the courts. 

Now, there 'are various phases of this subject which might be dis- 
cussed by the committee as a whole, and I suggest an executive hear- 
ing. I do not wish to go into any part of the discussion which the 
committee doesn't want to hear. If any member desires information 
which I possess or wishes my views on any phase of the situation I 
shall be ^ad to give it now. 

The Chairman. Do you want to incorporate your letters and memo- 
randum in your remarks? 

Mr. Smith. Yes; and certain official statements of the public 
service commission. 

The Chairman. You may have that privilege. 

Mr. Garner. In the first place, do you believe that you can divert 
20,000 cubic feet on the American side without materially injuring 
the scenic beauty of the Falls? 
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Mr. Smith. I do; and I wish to make this suggestion: That the 
Congress has no authority to prevent the diversion of 86,000 cubic 
feet on the Canadian side of the river; that this disputed 4,400 cubic 
feet allowed under the treaty on the American side is taken fix>m the 
same pool as the 36,000 cubic feet authorized on the other side of the 
river, and therefore the only control this committee has in limiting 
and restricting the diversion relates to 4,400 cubic feet. 

Mr. Gabner. You believe, &en, that the authority to import power 
from Canada can be authorized by the Con^ss and that indirectly 
in order to promote the power on the Canadian side would not mate- 
rially affect the scenic beauty f 
Mr. Smith. I believe that. 

Mr. Gabnsr. In that connection, how long would you anticipate, 
from your knowledge of the conditibns along the Canadian border, 
that it would be before the Canadian people would be using their 
entire power? 

Mr. Smtth. I believe it would be not more than 10 years at the 
most, and probably nearer five years. 

Mr. Qarner. And if we, by preventinfi^ the importation of it in that 
indirect way, try to preserve tne scenic Beauty of the Falls we would 
Dot accomplish that for more than five or ten years? 
Mr. Smith. That is my judgment, based on. observation. 
Mr. Gabneb. If this power is imported, vou would turn over the 
re^atiim and control of it as to prices to the State of New York ? 
Mr, Smith. Yes. 

Mr. Garxer. I think you have a provision that the Secretary of 
War might cancel these permits if, upon investigation, the powers 
in New York were not being exercised properly? 
Mr. Smith. That is my idea. 

Mr. Gabnbb. You would have the same provision apply to the 
20,000 cubic feet to be taken from the American side ? 
Mr. Smith. Yes. 

Mr. Gabnisr. That is to sav, you would issue permits by the War 
Department to the State of New York, to be reissued hy the State 
of New York to such persons and corporations or companies as would 
want this power, and the price to be regulated by the State of New 
York? 
Mr. Smith. By the State of New York. 

Mr. PiFENDERFEB. You would not be in favor, then, Mr. Smith, 
of turning over this 4,400 cubic feet to these companies that are 
already in control? 

Mr. Smith. That is a question, of course, that would be taken up 
with or by the State of New York. These companies are claimins^ 
a right to the remaining 4,400 cubic feet. That is a perfectly natural 
daim. But the companies believe they will get the 4,400 cubic feet 
because of the fact that it is not a sufficient amount, according to 
their view, to warrant the building of another plant. They believe 
that eventually it would go to them by default, because no one else 
would find that small amount financially profitable, unless a project 
siinilar to that which has been put before you by Mr. Bowen were 
€onsummated. 
Mr. Garner. Which would add an additional 1,600 cubic feet? 
Mr. Smith. Yes. 
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Mr. GARXEit. In your judgment, would that materially affect the 
addition — 1,600 feet — would that materially affect the scenic beauty, 
in your judgment? 

Mr. Smith. I don't believe it would. I think it would be infinitesi- 
mal, that amount of water, on Niagara Falls. 

Mr. Garner. If such a company as that were to build a plant upon 
the plans that have been suomitted here, do you believe that the 
public would be the gainer by it? 

Mr. Smith. I believe the public would be gainer. 

Mr. Garner. In cheaper power? 

Mr. Smith. I believe so. 

Mr. CuNE. That is, if a new independent company 

Mr. Smith. Tliere is practically a monopoly at iN'iagara Falls at 
the present time, and while there may be no practical or valid ob- 
jection to that, providing it is adequately regulated, it has not been 
regulated by the public service commission. The public service 
commission will not initiate an investis^ation, and that, so far as 
State regulation is concerned, is the whole point in this controversy. 
If 100 citizens or if a city makes a complaint, the commission will 
take up the complaint anH examine the proofs, but the commission 
will not ffo beyond that point. The result is, in so far as the city 
of Buffalo is ^concerned, the public service cojnmission has^ never 
rwulated any rate, and tne rates at the present time are extortionate. 
I believe this is the judgment of almost everyone in tiie city of Buf- 
falo. No relief has been obtained, because no verifiea complaint has 
ever been made to the public service commission. 

Mr. Harrison. Is the public service commission elected in New 
York? 

Mr. Smith. Appointed by the governor. 

Mr. Harrison. For how long? 

Mr. Smith. They are appointed, I believe, for a period of five 
years. 

Mr. DiFENDERFER- In your judgment, would there be any benefiml 
results if this committee or a subcommittee were to vi^t the city of 
Buffalo to ascertain some of these facts? 

Mr. Smith. I do not know what it could accomplish now, in view 
of the hearings that have been held. If the committee had gone 
up there and spent two days, as we desired the members to do, per- 
haps they would have avoided these long hearings and have gotten 
more information. 

The Chairman. We have fi:iven great latitude in these hearings m 
a matter of courte sy to get all views. 

Mr. Harrison. We certainly got a lot of information on these 
subjects. 

Mr. Garner. It necessarily costs something for the War Depart- 
ment to supervise this power importation from Canada and taking 
water on the American side. Is there objection for the State of New 
York or the parties using this power to compensate the Government 
for supervising their business? 

Mr. Smith. I do not know. That would be a question for the 
power companies. J believe that so faj* as the supervision of the 
War Department is concerned, that it does not take much time. The 
time heretofore taken has l»een due to the investigations made there 
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as to the amount of water that was actually being diverted. Onde 
it was in their control, they would not have to exercise continuid 
guperrision. 

Mr. GjiKKEit. But if Congress ^lould ado^ your sugsestten and 
reaerre in the War Departnisnt the right to investigate uie question 
of whether or not the public-service commission was giving you a 
reasonable rate, they would have considerable to do, f ima^na, te 
ascertain those facts and see whether or not you were giving a 
reasonable rate. It might take a good deal of machinery. It seema 
now that it has taken $35,000 worth of machinery to ascertain the 
facts in the city of Buffalo alone. 

Mr. DiFBirDERFBR. Then they hare not ascertained it? 

Mr. Gabnsr. If the United States Government can supervise the 
importation of the power and have something to say about the price 
of it, and also supervise the taking of the water on this side, and ip 
connection with that look into the question of reasonable rates, ft 
seems to me that the people to get the benefit of this supervisioB 
on^ht to contribute to the amount of that expense. 

Mr. SiOTH. I do not see how it would be possible, however, to 
{»ovide a means of ^ting that compensation. 

Mr. Gasker. Well, we would put a little tariff on the po^er that 
comes in and make possibly a condition — 'I hare not inyestigaied 
the law — ^bat we mi^t make some condition on taking the water 
from the American sida 

Mr. Smith. I am in favor of pladng every restriction and price 
limitation that the Constitution will permit. 

Mr. DfFXKDEKTBs. You are not in favor of a tariff? 

Mr. Smith. I would not be. 

Mr» Habbison. Have you ^t a law in the State of New York^ if 
you know^ that prevents and prohibits one competing corperaticA 
from ovming stock in another competing corporation? 

Mr. Smith. I do not believe there is such a law. I never hearil 
af it. 

Mr. DiFBKnERFEB. There is a Federal law to that effect, is there 
not? 

The Chaibman. Judge Fennewick, do you desire to say something 
to the committee? 

STAKEMiarT OF DAITIEL T. fKHIIfiWlC^, OF BUFFALO, H. T. 

Mr. Fennewick. I am the local attorney for the Cataracft Pow%ir 
Co. of Buffalo. I understood from newspaper accounts that readied 
Buffalo that some statements were made by counsel as to the power 
situation in Buffalo. 

Perfiaps I ought to state for the purpose of clarification that long 
before the Niagara Fails Power Co. erected its plant at Niagara 
Falls there was a lighting company in Buffalo ; that it had three or 
four or five steam plants where it generated electricity and supplied 
the citv of Buffalo and the inhabitants of that citv with eloctncitv. 
So that that company was in existence long before the Niagara Falls 
Power Co. 

Now, when the Niagara Falls Power Co. completed its plant, the 
question arose as to whether the power could be succeesfuily trans- 
mitted to Buffalo. That problem was solved, and the Niagara Fafis 
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Power Co. decided to transmit the power to Buffalo, but before erect- 
ing its transmission lines it declined to undertake the problem of 
distributing power in the city of Buffalo. Of course in all of these 
cities you have got to have a franchise from the common council, and 
you have got to submit to certain regulations. It is needless to say 
that in the distribution of power in a large city like Buffalo, with 
most of the streets paved, where you are required to put a certain 
amoimt of your wires underground, that there is a large financial 
problem involved. 

The Niagara Falls Power 0>., as I understand it, was unwilling to 
take upon itself the entire burden of distributing the power in nut- 
falo, and certain gentlemen in Buffalo got tocher — some five or 
8iz---got a tentative contract with the power company, and then they 
got in engineers to see whether it would be a successful financial 
proposition ; and the report of their engineers was adverse, and they 
were anxious to give up their contract with the power company. At 
this stage some of the men who were interested in the Buffalo General 
Electric Co., who did not control it, but who were stockholders in it, 
decided that they would take that contract off the hands of these men 
if they were willing to give it up. Those men gave it up, and these 
oUier mbn entered into the contract with the Niagara Falls Power Co., 
and that was the inception of the Cataract Power & Conduit Co. 

I want to call your attention to the fact that five or six men — strong 
men — in Buffalo, after making a thorough investigation of the situa- 
tion, abandoned the project and ^ot out of their contract, fearing that 
it would not be successful financially. 

These other men took up the proposition and put through the 
Cataract Power & Conduit Co. 

Mr. DiFEKDXRFEB. So successfuUv, Judge, that they were enabled 
to give half of their stock back to the Niagara Power Co. 

Mr. Fennewick. You already have had it stated by one of the 
gentlemen here — ^I think, Mr. Barton — ^what the consideration was. 

Now, the Cataract Power & Conduit Co. sells power to the Buffalo 
General Electric Co. for all lighting purposes and for power in small 
blocks. I think the highest they sell for power is 75 horsepower, and 
the Buffalo General Electric Co. abandoned its steam plant& 

Now, I want to get it out of your minds at once that the Buffalo 
General Electric Co. is controlled either by the Cataract Power & 
Conduit Co. or by the Niagara Falls Power Co. I want to get it out 
of your minds that the Buffalo Electric Co. is controlled by any 10 
men or any 20 men. 

Mr. Harrison. It is controlled by the Niagara Power Co. 

Mr. Fbnnbwick. Absolutely not. 

Mr. Harrison. Is not that what Mr. Barton said? 

Mr. Fennewick. Oh, no; he said the Cataract Power Co. is con- 
trolled by the Niagara Falls Power Co., but not the Buffalo General 
Electric Co. 

Mr. Smith. Is there not a pretty close alliance between the Catar- 
act Power & Lighting Co. ? 

Mr. Fennewick. What do you mean ? 

Mr. Smith. Are in the same offices? 
. Mr. Fennewick. No; they are in the same building. 

Mr. Smith. Isn't one of the officers of the Cataract Co. also an 
officer of lighting company ? 
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Mr. Fbkn3swigk. Yes; that is true. 

Mr. Habhisok. What officer is that^ preddentf 

Mr. FsKKZwicK. No, manager. 

Mr* DiivNitBBFBL ' He is the manager? 

Mr. Fbknswick. Yes. 

Mr. DivxNDBBFBs. For both! 

Mr. Ykn:svwick. Yes, sir. In that resnect, but they do not com- 
pete. What I want to say to you is that there is no control, no stock 
control, either by the Niagara Falls Power Go. or the Cataract Co. 
of the Buffalo Goieral Electric Co., and ^ere is no group of stock- 
holders of those companies who control the Buffalo General Elec- 
tric Co. 

Mr. DiFENDESFER. Then the J. P. Morgan interests are quite evi- 
dent in the Cataract Co., are they nott 

Mr. Fbnnkwigk. I understood that they are large stockholders in 
the Niagara Falls Co. 

Mr. DiFRNDcsFBR. In the Cataract Co.? 

Mr. Fenkewick. No; I understand not 

Mr. Haiuiison. Can you give us the names of the directors of the 
Buffalo Electric Ca f 

Mr. Feniiewick. I can submit them to you. 

Mr. Harbison. You can giye us some of the names, I suppose? 

Mr. Fennewick. Yes, sir. 

Mr. Hashison. That you remember? 

Mr* Fbnnxwick. William C. Warren, Charles R. Huntley, Walter 
C. Cook, Mr. Barrick, Mr. Andrew Langdon. 

I can not name them all. . 

Mr. Habrison. You haye not named any of the directors in the 
Niagara Falls Co. that are directors in the Electric Co.? 

1&. Fenmewigk. I do not beiieVe there are any. Henry W. Burt 
is another, and Pomeroy is a director of the Niagara Falls Power Co. 

Mr. Harrisok. What? 

Mr. Fennewick. He is the only one director of thiB Buffalo General 

Electric Co. 

Mr. Difenderfeb. Are any of those men you named interested in 
the Cataract Co.? 

Mr. Fennewick. I think Mr. Huntley is interested in the Cataract 
Co., but I think that is all. 

Mr. Harrison. The general manager is interested in both? 

Mr. Fennewick. Yes, sir. 

Mr. Harrison. Who is that, Mr. Huntley ? 

Mr. Fennewick. That is Mr. Huntley. 

Mr. Garner. As I understand it, when the Niagara Falls Power 
Co. decided to build up to Buffalo, they went up to the city line ? 

Mr. Fennewick. Yea, sir. 

Mr. Garner. They were a local company doing business in Buffalo, 
and /Bi^nerating electricity by steam ? 

Mr. Fennewick. One company, the Buffalo General Electric Co. 

Mr. Garner. The Niagara Co., as it were, said : " Gentlemen, we 
are up here with some cheap power. We come up here to furnish 
these people with electricity. Now if you give us the controlling 
stock m your company we will sell power to the company and let 
you continue business; otherwise we will <»me in and compete with 
you." 
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Mr. Fenkewick. That was not quite -the situatixm. 

Mr. Garner. It appears that way to me. At least I simply give 
you my idea that the Niagara Falls Power Go. said, " We nave got 
some cheaper power, and we will sell it to you on aatiflfactozy tarms; 
otherwise we propose to come in " 

Mr. Fennbwick. They could not come in witbcmt getting a fran- 
chise from the city. They had to get a franchise that woum permit 
them to come into Buffalo. 

Mr. Garner. I understand, but is it not to be presumed that the 
city of Buffalo would let a company come in with oieaper power) 

Mr. Fen ME WICK. Making that assumption; yes. 

Mr. Garner. I do not assume that the city of Buffalo would refuse 
their people cheaper power. 

Mr. Fennewick. You are also assuming that the Niagara Falls 
Power Co. wanted to undertake the distribution of power in Buffalo, 
which they did not. 

Mr. Garner. I will assume, then, that they did not want to dis- 
tribute their power in the city of Buffala 

Mr. Fbknewick. That is, they did not want to undertake the 
financial responsibility involved. 

Mr. Garner. But they did make such an arrangement after they 
got control of the stock of the commny that did distribute, and 
therefore do distribute in the city of Bunla 

Mr. Fennewick. They assumed the responsibility of getting up 
to the city line, but said to the other gentlemen : ^^ The question of 
distribution is for you to determine yourselves whether under a 
franchise it would be a paying business." 

Mr. Garner. They succeeded in convincing the gentiemen who 
were then distributing electrieity in the city of Buffalo to the extent 
of getting a contract granted with them and a controlling interest 
in their company. 

Mr. Fennewick. Hardly granted. They gave them a very good 
contract, a very favorable contract. 

Mr. Garner. It appears to me like a great big fellow walking up 
to the city of Buffalo and saying, " Gentlemen, you are at my merey. ' 

Mr. Fennewick. I think when you begin to talk about th^ profits 
here, there are no three prc^ts in the business. Let us assume that the 
Niagara Falls Power Co. are in the business of distributing power and 
light in the city of Buffalo; would not it have to have the came plant 
as the Cataract Co. has and the Buffalo General Electric Co. have now ? 

It would have to have practically the same investnaent, and oer- 
tainly when you talk about three profits there are no three pmfits. 

Mr. Garner. I agree with that ; if I had been a stockholder in the 
city of Buffalo at the time this power came through &e gates, I 
would have made the best terms possible. I am not mtidzing the 
Niagara Falls Power Co., but I am saying thi^t tiie situation was 
such that the Niagara Falls Power Ca was able to make its ovrn 
terms with the company that could not compete miki them in the 
matter of cheap power. 

Mr. Fennewick. I can not quarrel with your deductions, of eourse. 
I want to go a little bit furtner in reference to extortionate rates. 
I think it is safe to say that there is ne la|;fe city in the Umtaei 
Slates that gets its electric lighting as cheap as the city of Buffalo^ 
and I want Congressman Smith to name me some large city that does. 



FS£fiSSVATIOK OF NIAGARA VAISLS. dOft 

Mc OuRiiBr. TliA EdisQD Ca deUvsr a power in Boeton, have re- 
dund tibajr Idlosratt ieom 18 emtB per kilowatt to a recent reduotion 
put in operation last week of 10 cents — ^a tetal reduetioiL of 60 p§p 
oent. What reduction has been made in the last five years by the 
opecating ocaxtpaniss in Buffalo! 

Mr. FjsKNEWicK. I think I can say to you that our highest maxi- 
mum rate is 9 cents for lighting, and I believe that the statistics of 
our Qcampany will show tiiBst the average rate we ffet on all of our 
diatribution of power, as well of day power as of night power, is 
somewhere between 2 and 8 cents a kilowatt-hour. 

Mr. CcrBUiY. That maximum rate— has that be^i reduced at any 
time in the last five yearsf 

Mr. FmnnsKffiaK. I can not say, but that only applies to very small 
instaUations of light I know it has been reduced, as far as tha 
municipality is concerned, to 6 centa 
Mr. CuHLEY. What did the municipality pay previous to that? 
Mr. Fbnnswick. Nine cents on small installations. The munici- 
pality pays for the power it gets at the pumping stati<m $25 a horse^ 
power. 

Now, I want to say further to jrou gentlemen, a good deal has been 
said about the lack of power and the unwillingness of the public- 
service commission. We have sot a public-service commission in the 
second district in the State of New York that I believe is as hi^ 
class a OMntnisaian as was ever appointed by Oovemor, now Justice, 
Hu^^ea. TbA man at the head or it was appointed chairman by Mr. 
Hughes, and he is still chairman, and it is a high-class commission^ 
Now, we have had tibat commission in this district since 1907. At any 
time if the cost of electrical power was suoh a great burden as it has 
been represented here, do not you think tiiiat 100 users of power, or 
iOO ujaevs of light, would have taken advantage of the law and made 
a complaint? 

Now, th^ did not do it, although the subject has been advertised 
by such gentlemen as Mr. Ferguson, who is the writer of one of the 
letters read by Mr. Smith, who is a lawyer, and who has a lawsuit 
pen^ng ag^ainst the Cataract Power & Oonduit Co., and that possibly 
may explain his interest in the situation. Here we have had this 
commission in force since 1907, and with all this talk of extortionate 
prices we have not had 100 consumers vribo would back up the move^ 
mant. 

Mr. Cline. There must be some friction there or there woidd net 
have been $S5/)00 set aside at Buffalo to investigate that 1 

Mr. Fennswick. You know, Congressman, that undoubtedly you 
will have complaints, and we are perfectly willing to have those com» 
plaints investigated. That is matter that is made a political issue. 

Mr. CuKB. Under your theory, if 100 men had made a petition 
it would not have been necessary to set aside $35,000 to get a hearings 
would it, unless the people of Buffalo had judged it to be an aggra<- 
vated case t 

Mr. Fmnmv^K. It was made a sort of a political issue bv tim 
caniMdates a couple of years ago, and now, to carry out that pledge 
made in the campaign, the complaint is at the present time made bjr 
ih% mMf(». The complaint can either be presented by 100 consumers 
or by the mayor. 
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Mr. DiFEKDEBFER. Is it not a fact that over 100, in the nei^ibor- 
hood of 150, names have been placed on the petition proteatin^^ 
against these high prices? 

Mr. Fenne WICK. Since the complaint was made by the mnnicipality , 
within about fifteen days a gentlemen who has been very active in the 
matter has succeeded in getting 100 names as to the lighting ccmipany 
and three names as to the power company. 

It is not necessary to spend $30,000 or $85,000 f<^ this investisa- 
tion. Not at all. But tne corporation counsel thinks it is and has 
got that money at his command to 8i>end. 

Counsel su*bmits that no investigations of rate of any of the public 
utilities have been undertaken by the public service commission. 
That is not true. We have just finished an investigation of the 
Buffalo Gkis Co. that has extended over a 3[ear. 

Mr. DiFENDERFER. Has that any connection witli the electric com- 
pany? 

Mr. Feknewick. None at all ; but I simply want to indicate that it 
shows that the public service commission is active when it is caUed 
upon to exercise its power. 

Mr. DiTEKDEEFER. In some particulars. 

Mr. Fenkewigk. In all particulars. 

If you can indicate to me one instance I will be glad to answer you 
if I can. 

Mr. DiFENDERFER. It is quitc evident that they have not interfered 
with the electrical power up to this time. I ihiik Mr. Smith is qnite 
riffht in his statement that ne made here. 

Mr. Fennewick. In what way t We have been before them often 
enough, not on the question of rates, because that question has not 
been complained of; no one has complained. 

Mr. Harrison. It was so important that it was made a political 
isisue. 

Mr. Fennewick. You know how easy such a political issue can be 
created. 

Mr. Harrison. May I ask you one question. Who wont * 

Mr. Fbnnewigk. The Democrats. 

Mr. DiFENDERFER. Then it is a popular issue. 

Mr. Smith. Gen. Greene says that they are selling the power at 
Lockport at $18, and vour company sells it in Buffalo at $26. 

Mr. DiFENDERFER. And there is only 6 miles difference in the dis- 
tance to carry. 

Mr. Fenne WICK. Now, if you gentlemen will consider the difference 
in size of Lockport and Buffalo and the difference in cost of distribut- 
ing power in Buffalo. 

Mr. Smith. It is not distributed. 

Mr. Fennewick. We have got to distribute. We have got to dis- 
tribute it and they take it from the city line and bring down the 
voltage. 

Do you know, gentlemen, it costs you from $12,000 to $15,000 a 
mile to put the wires underground ? There is an ordinance 

Mr. (June. According to the testimony produced here the trans- 
mitting company gets in the neighborhood of $7 to $7.60 for trans- 
mitting the power, an amount equal to the cost of producing the 
power oy the company they receive it from. 
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Mr. Fbnkewick. I understood Mr. Barton to say that the cost of 
producing was $12, and not $9.40, on the Canadian side. 

It costs us from $12,000 to $15,000 a mile to put the wires under- 
ground in the city of Buffalo. 

An ordinance was enacted back in 1906 or 1907 under which we 
are required in the first year to i>ut down 3^ miles, and the next year 
&i miles, and the next year 3 miles | and every year thereafter, con- 
tinning on indefinitely, we are required to put down 2 miles. Now, 
we have not any such ordinance down through Liockport or in these 
small cities, ana you gentlemen ought to have the proper conception 
of the cost of distribution of power when you get in a large city. 

Mr. Habbison. You represent the General Electric Co. 

Mr. Fennewick. Yes, sir; I am the local attorney for both com- 
panies. 

I do not know that I have anything more to say,jgentlemen. 

The Chairman. Maj. W. B. La Due, of the War Department. 

Mr; Fennewick. Might I be permitted to file here copies of some 
of the certificates made by our users of power in Buffalo indicating 
their satisfaction with the general service ? 

The Chairman. Is it very voluminous? I think it would be advi»> 
able to give each member of the committee si copy. 

STATEMENT OF HAJ. LA BITE. 

Maj. La Due. I have nothing further to say, except that I have 
here a statement that I secured m response to an implied request of 
some of the representatives of the power companies, showing the 
diversions during the month of December, which I will append to 
my hearing. It shows that during the month of December the aver* 
age total diversions by the two companies on this side was IS^TSS feet. 
Ine maximum diversion, however, was up to the full limit of the 
permits. The diversion on the Canadian side, the average during 
December, was 12,660, the maximum being 16.400. The total diver- 
sion on both sides of tne river was an average lor the month of 26,346 
and a maximum of 81,680. This information may be of value, and I 
will append it to my hearing. I will also append copies of the 
permite now in force. I have them here if the members would like 
to see them. I will also ap|>end two short statements prepared in 
the Office of the Chief of Engineers. 
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TTabub a. — Statement ahotointt eetimf^ted (UverHim^ of all companies und ianpor- 
lation of power into iKe United 8tate» from Canadian oomfMnies, ifieMiy of 
Niaffara Falls, ?f, V., for month of Decemhdr, 191 1. 

[Furnished by the lake survey offloe^ TMnAi, Itteh.] 



DIvtMtott (oabU lint ' ]ibporutft«iofpo«tt> 
per second). (haraepdwer). 



l^iaffBTR Falls Hydraulic Power A Ifanufaeturiog Co. 

(HyrfrauUc Power Ca) 

Niagara Falls Power Co 

Onturlo Power Co 

Btoetrical Development Co 

'Canadian Niagara Power Co 

International K. R. Co , 

Niagara. Lockport & Ontario Power Co 

Niagara Palls Power Co 



Total. 



Average. 



6,135 

4, 000 

3,660 

4.300 

110 



Maximum. I Average. 



36,345 



6, 

8»600 

5,750 

5,000 

5,650 



S:SS 



31,630 



85,adO 



IfaudmnoL 



97,000 
157.S00 



114.900 



illie pefikilt issned to the Rlajmra Palli Power Co. by the Secretary of War specified 
52,500 clectrlcnl horsepower ns ttn> mftzimum load that cfn be brougnt lato tks United 
States, with the provision that " Peaks of lend ourvM due to overlapping loads will not 
be considered as violations of the permit, provided tbe duration of any one aoeh peak, 
measured on the 52.500 hon:epowcr line, does not exceed one hour, and provided that the 
total duration of such peaks in 24 hours, measured in th« same manner, does not exceed 
two hours." 

Notes. — The diversions of tbe Canadian companleB aw determined by applying the 
efficiencies of these plants, ns stated In report of Sept. 30, lOll, to ftie output of power 
as determined by the luMpections of the companies* records. 

The Ix>ckport Hydraulic Co. (Hydranllc Race Co.) has been sbut down since the clese 
of navigation owing to the reconstruction of canal in that vicinity. 

The maximum diversion indicated above for the Niagara Falls Hydraulic Power & 
Manufncturlng Co. Is determined by applying the coefficient of relation between diversion 
and output, as determined by the dlscharfre observations of December last, to the maxi- 
mum output of the plant in December. This apparent violation of this company's permit 
occurred after dischflrj^e measurements were mftde and before reductions of the notes hid 
been completed and limitations of output prcserlbod. Further investlgatton of this mat- 
**^^ being made preparatory to submitting a special report. 

The amount of power imported i« determined by direet hispMtlon of ^nipMc records 
,of tiie transuiisston companies for December last. 



CfTATEMfiNT AS TO THE EFFECT ON LAKE ERIE COMMERCE OF A PERMANENT LOWIJ- 
INO OF ONE INCH IN TflK WATER SURFACE OF LAIOB ERPB. 

In view of the gieDeral interest in the v^ry importawt qvestion ot tb« Water 
lerels of the Great Lakes, referred to Incidentally at tlie ipublic hearings rela- 
tive to the Niagara Falls diversion, It is deemed pertinent to Invite attention 
•oC th^ committer to the stat^ttient of Brijr. Qen. Wllllath L. Marshall, OWef of 
Engineers, in transmitting to the Se(5tetary of Wtif M)aJ. Keller's t^j^rt of 
November 30, 1908 (p. 8, S. Doc. No. 105, 62d CJong., 1st sess.), to the follow- 
ing effect: 

"As each inch of draft for the modem lake freighter is the eqnivaloit of 
from 80 to 100 tons of profitable cargo, the aggregate loss per season for the 
entire fleet using Lake Erie ports as terminals becomes a very large amount" 

MaJ. Keller in his report (p. 15, S. Doc. No. 105. 62d Cong., 1st sess.), said: 

"The earning capacity of each freighter will be reduced to the extent of 
$75 to $100 per trip. During an average season the loss for each vessel would 
total $2,500 to $3,000." 

The total commerce using Lake Erie ports may be stated as approximately 
63,000,000 tons per annum, of which from 30,000,000 to 40,000,000 tons is now 
carried in vessels of 10,000 tons burden or over, which may be affected in any 
lowering of the water surface. Based upon the above figures, and assuming 
that cargo is available in quantity to i>ermit the loading of each vessel on each 
trip, to the maximum draft permitted by the controlling depths of Lake Erie 
ports, the total potential loss to Lake Erie commerce due to a permanent 
lowering of 1 inch in the water surface may be taken at from $250,000 to 
$350,000 per annum; and this potential figure will increase with the antici- 
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pated natural iacreaAe in tbe nmnber and size of tlie larger vessels, and in the 
total conunaree of the lake. When the time comee that a matter of inches he- 
comes a question of immediate importance to Lake Erie commerce, any lower- 
ing of that lake due to the Niagara diversions (which affect only Lake Erie 
and upper Niagara River) can be readtty eontmlled hy proper regulation wetks 
to Niagara River; although such slight effect and ready control will hot be 
true of the Chicago diversion which is several times greater in amonnt, and 
must affect all four lower lakes and the St. Lawrence River, to a iet\ma ex- 
tent, unless controlled at several places by regulation works of great final cost 
in time and money. 



STATEMENT AS TO THE USE OF WATER DIVERTED r£OM THE BRIE CAZVAL BY THS 
HTDBAT7LIC RACE CO. (StTCCESSORS OF THE LOOKPORT HTDBATJLIO CO.) 

« 

Upon the request of the Hydraulic Race CJo. of Loekport, N. Y., there is 
transmitted herewith for the information of the committee a copy of a letter 
from the Hydraulic Race Co., dated January 20, 1912. in regard to the use 
of the water diverted by that company from the Brie Canal for power- pur- 
poses, under their permit to divert 500 cubic feet per second, granted by the 
Secretary of War under date of August Id, 1907. While this office has not 
i)een able, in the time available since receipt of this letter, to verify the flgnres 
stated therein, it is within the knowledge of this office that the general state- 
ments made are substantially correct; and in view of the prominoice given 
at the public hearings to the principle that all water diverted at Niagara Falls 
should be used in such manner as to utilize the maximum possible bead, it 
is deemed to be but fair and Just to the Hydraulic Race Go. to place before 
the committee this statement, showing that while the Hydraulic Race Go. at 
its own plant uses but a 50-foot head (approximately the ftill betweoi the two 
levels of the Erie Oanal at Lockport) the water diverted by them under their 
permit a^ain passes out of the canal below the locl(S and 'iS used over and over 
again by other power users between the BJrie C&nal and Lake Ontario, so 
that the total head finally utilized is a very large percentage of the total head 
available. This successive use of the water is distinctly provided for by the 
terms of the pwmit issued by the Secretary of War to the Hydraulic Race 
Co., as will be seen by reference to that document 



HiDRA'ci.ic Race Co., 
Lockport, N, Y., Jantwrp 20, 1912. 
Gen. W. H. Bixby, 

Chief of Ekftineera^ XJfiiied States Army^ 

Washington^ D, 0, 

DEAa gtR : We have before us copy of document No. 246 entitled " Preserva- 
tion of Niagara Falls." On page 16 of this document is a table which indicates 
that the Lockport Hydraulic Co. is using but 11 per cent of the efficiency of a 
220-foot fall, which will, we fear, lead many into a belief that the water 
granted (500 cubic feet) under the permit is a less economical development 
tlian any of the others, when, as a matter of fact, the water is used under a 
much greater head than any other water diverted from Nlagaim River. 

In explanation, we add that reference to tbe permit of August 16, 1907. will 
show that it si^cifically provided for tbe use oEf the water by factories on 
Eighteenmile Creek, Medina, Albion, and other places after its passage through 
the development of the hydraulic company. It may fairly be said that no 
other Niagara River water performs a greater use in promoting the interests 
of the small con.sumer and individual manufacturer than that granted to the 
Lockport Hydraulic Co., nor is any more fully used. 

We have taken the water practically at Lake Erie level (the level above the 
locks being usually between 569 and 570), and of tbe total fall of about 320 
feet from this point to Lake Ontario over 280 feet is available, and, in the end, 
Improved operating conditions and changes will result in utilization of even 
more. 
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We give tbe following beads as approxlmatdy correct for' the varlom slteR 
beginning at Lockport and extending down Bl^teenmile Greek to Oleott : 

Feet 

Hydraulic Race CJo. (Lockport Hydraulic Co.) 50 

United Boxboard CJo. (flrat plant) 32.5 

United Boxboard Oo. (second plant) 14 

Lockport Paper CJo 9 

Niagara Paper Mills 9. 5 

Westerman & Ck) 21 

United Indurated Fiber CJo 29 

Electric Smelting Co '. 35. 5 

Newfane ESlectric Co 7 

Kewfane Basket Co 14 

Lockport Felt Co . 9 

Western New York Water Oo 60 

Total 280.5 

All tbe plants of Eigbteenmlle Creek are practically entirely dependent for 
their operation on tbe permit of August, 1907, for tbeir water power. 

Our company's bead will be lessened somewbat under new conditions of the 
barge canal, and one or two of tbe falls are not utilized at date, notably that 
of tbe western New York Water Co. 

All these powers and their oi)erntion have been very much disturbed by the 
building of the new barge canal, but should be greatly Improved In the future 
with more stable conditions, and it is possible that almost the entire fall to Lake 
Ontario will be utilized, and the total should certainly reach 300 feet, which 
compares more than favorably with the 220 feet available at Niagara Falia 

While we are not familiar with present conditions at tbe plants now operating 
on Blgbteenmile Creek, it is fair to state that the head actually in use now is 
approximately 220 feet, so tbst the efficiency of tills development on this basis 
should, we believe, be higher than any of tbe others, and the power even now 
amounts to several thousand horsepower. 

We would appreciate it if the report may be amended in these particulars, 
lest some injury be done the various Interests which have for so many years 
and before tbe passage of the Barton Act had the use of this water and upon 
which water their success now so largely depends. 

We are sending this to you rather hastily, as we believe that there is to be a 
meeting on this whole question on Tuesday next, January 28, and you may wish 
to have this data before yon and the others at that time. 

We would appreciate your advices and trust the data may be pf service. 

Respectfully submitted. 

Htdbaituo IUob Ca, 
ByL. H. KuNHASDT, 

Treaturer and Engineer. 



K5BMIT TO LOOKTOBT HTDBAULIC CO. TOB DIVEB8I0K OF WATEB AT LOCKPOBT, IT. T. 

Whereas by section 2 of an act of Congress approved June 29, 1908, entitled 
"An act for the control and regulation of the waters of Niagara River, for 
the preservation of Niagara Falls* and for other purposes" (84 Stat L., 626), 
It is provided that the Secretary of War is authorised to grant permits for 
the diversion of water in the United States from the Niagara River or its 
tributaries, for tbe creation of power, to individuals, companies, or corporations, 
which are now actually producing power from the waters of said river, or its 
tributaries In the State of New York, or from the Brie Canal; to an amount 
not exceeding in the maximum 8,600 cubic feet per second to any one tndividnal, 
company, or corporation and not exceeding an aggregate amount of 16,600 cubic 

feet per second ; and 

Whereas waters are being diverted from the Brie Canal for the creation of 
power by the Lockport Hydraulic Co., a corporation organized under the laws 
of the State of New York, at Lockport, N. Y., by the abstraction of approxi- 
mately 1,000 cubic feet of water per set^nd from above the locks at said place, 
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which water is returned to the Erie C5anal below the locks, of which totj^l 
quantity 500 cubic feet is required for navigation purposes and the remaining 
500 cubic feet is not required for navigation purposes; and 

Whereas the said waters not required for navigation purposes, after being 
returned to the canal below the locks, are again diverted from the canal and 
are used for power purposes by varioua persons and corporations located upon 
EighteenmiXe Greek, at and below liockport, and at Middleport, at Medina, at 
Eugle Harbor, at Albion, at HoUey, and at other places, and are not returned 
to the canal ; many of the persons or corporations on Eighteenmfle Creek using 
tiie same water in sqceession, one aft^ the other ; and 

Whereas application has been made to tlie Secretary of War by the Lockport 
Hydraulic Co. for p^missiou to divert 500 enbic feet per second from the 
£rie Canal at Lookport above the locks, and application has been made by 
various persons and corporatioiis to divert various amounts from the Erie 
Canal below the locks; and 

Whereas the di\ersion of water from the Erie Canal below the locks Is not 
properly the diversion of water from the Niagara River or its tributaries, 
«ince Siiid water diverted below the locks has already been diverted from above 
the locks and has been used for power purposes: 

Now, therefore, this is to ceftify that the Secretary of War hereby grants 
permission to the Lockport Hydraulic Co., said applicant, to divert waters of 
the Niagara Biver and its tributaries from the Erie Canal, at Ix>ckpoPt, N. Y., 
above the locks, for power purposes, not exceeding 500 cubic feet per second, 
it being distinctly understood that the waters so diverted shall be returned to 
the canal below the locks, and that this permit aliall inure to the l)eneflt of all 
persons and corporations now using said water for power purposes, whethw 
lessees of the applicant or having the right to be favnlshed by it with water, 
and including the p^sons and corporations now diverting water as aforesaid 
from the Erie Canal nt Eightaanmile Greek, Middleport, Medina, Eagle Harbor, 
AlbioB, HoUey, and other places o^i the lower level. 

This permit is granted upon coudition and with the understanding that it 
does not confer upon the applicant, or said other persons or corporations, any 
authority whatever to divert water from the Erie Canal without the consent 
of the State of New York, and that tills permit is subject to any and all regula- 
tions which may be imposed upon the diversion of water from said canal by said 
State ; and, further, that this permit is made subject to the jurisdiction of said 
State to alter, improve, or abolish the said canal and to prevent the diversion 
of any water whatever therefrom, and this permit shall not be taken to impose 
any obligation whatever upon the said State or the authorities thereof. It is 
intended to confer only so far as the Federal Government is concerned, and 
the Secretary of War is authorized, the right to take the water and to claim 
immunity from any prosecution or legal obligation under the first section of 
the act approved June 29, 1906, above mentioned. 

Witness my hand this 16th day of August, 1907. 

Wm. H. Taft, Secretary of War, 

Extended Sei>tember 2, 1011, to March 1, 1912. 



P£SMIT TO NIAGABA FALLS HYDBAULIC FOWHl * M AWUFAOTTjaiKO 00. FOB THE 
DIVERSIOK OF WATSB FBOM THF KLAGABA BIVBB FOB FOWEB F0fiPOSE8. 

Whereas under the provisions of an act of Congress approved June 29, 1906. 
entitled "An act for the control and regulation of the Niagara River for the 
preservation of Niagara Falls and other purposes." it is provided tiiat the 
Secretary of War may grant permits for the diversion of water In the United 
States from said Niagara River or its tributaries for the creation of power, and 
that it shall not be lawful to divert water from said river for power purposes 
except in accordance with permits so issued by the Secretary of War ; and 

Whereas upon the applications, hearings, reports, and all the proceedings by 
applicants for permits under the provisions of the said act the Secretary of 
War, under date of January 18, 1907, filed a written opinion directing, among 
other things, that a j>ermit be issued to the Niagara Falls Hydraulic Power & 
Manufacturing Co. for the diversion of 6.500 cubic feet per second ; 

Now, therefore, this Is to certify that the Secretary of War hereby gives 
permission to the Niagara Falls Hydraulic Power & Manufacturing Co. to 

28805—12 
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diyert 6,500 cubic feet of water per second from the Niagara River upon the fol- 
lowing terms and conditions: 

First. The amount above named, 6,500 cubic feet per second, represents the 
maximum quantity of water that can be diverted at any time under the terms 
ef this permit. 

Second. The grantee shall make, under the supervision of an authorized 
Inspector of the United States, measurements in its intake canals of such a 
character and at such times aa may be deemed necessary to show the amount 
af water diverted. 

Third. The grantee shall keep such records as will show at any time the com- 
bined continuous output of Its power stations and of the power stations of its 
customers to whom water power or mechanical horsepower is furnished. 

Fourth. The power stations of the grantee and of its customers, to whom 
water power or mechanical horsepower is furnished, together with their operat- 
tog records, shall be subject to inspection at all times by authorised inspectors 
ef the United States. . 

Fifth. This permit is issued without any determination of priority of right 
to divert water from the Niagara River between the parties to whom permits 
fbr diversion may be issued. 

Sixth. The grantee shall carry out in good faith the obligations which it 
assumed in its letters to the War Department, or to the representative of that 
Department, concerning the improvement of the scenic conditions on the 
American side of the gorge below the Upper Arch Bridge. 

Seventh. The Secretary of War reserves the right at any time to modify 
the form of this permit, to change the method or plan of measurement herein 
prescribed, or to substitute other methods of measurement whenever, in his 
Judgment, such modifications, changes, or substitutions are necessary to carry 
out the provisions of the act of June 29, 1906, under which this permit is issued. 

Witness my hand this 16th day of August, 1907. 

Wm. H. Taft, Secretary of War. 
Extended September 2, 1911, to March 1, 1912. 



Fermit to Niagara Falls Power Co. for the diversion of tcater from the Hiagara 

River for power purposes. 

Whereas, under the provisions of an act of Congress, approved June 29, 190C. 
entitled "An act for the control and regulation of the Niagara River for the 
preservation of Niagara Falls, and other purposes," it Is provided that the 
Secretary of War may grant permits for the diversion of water In the United 
States from said Niagara River or Its tributaries for the creation of power, 
and I that it shall not be lawful to divert water from said river, for power pur- 
poses, except in accordance with permits so issued by the Secretary of War; and 

Whereas, upon the applications, hearings, reports, and all the proceedings by 
applicants for permits under the provisions of the said act, the Secretary of 
War, under date of January 18, 1907, filed a written opinion, directing, among 
©ther things, that a permit be Issued to the Niagara Falls Power Co. for the 
diversion of 8,600 cubic feet per second: 

Now, therefore, this is to certify that the Secretary of War hereby gives 
permission to the Niagara Falls Power Co. to divert 8,600 cubic feet of water 
fer second from the Niagara River, upon the following terms and conditions: 

First. The amount above named, 8,600 cubic feet per second, represents the 
maximum quantity of water that can be diverted at any time under the terms of 
ttiis permit. 

Second. The grantee shall make, under the supervision of an authorized 
inspector of the United States, measurements In its intake canals of such a 
character and at such times as may be deemed necessary to show the amount 
ef water diverted. 

Third. The grantee shall keep such records as will show at any time the 
combined continuous output of its power stations and of the power stations of 
Us customers to whom water power or mechanical horsepower is furnished. 

Fourth. The power stations of the grantee, and of its customers, to whom 
water power or mechanical horseijower is furnished, together with their oper- 
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ating records, shall be sybject to iiii9)ection at all times by authorized inspectors 
of the United States, 

Fifth. This permit is issued without any determination of priority of right 
to divert water from the Niagara River between the parties to whom such per- 
mits, for diversion, may be issued. 

Sixth. The Secretary of War reserves the right at any time to modify the 
form of this permit, to change the method or plan of measurement hereUi 
prescribed, or to substitute other methods of measurement, whenever, in his 
judgment, such modifications, changes, or substitutions are necessary to carry 
ont the provisions of the act of June 29, 1006, under which this permit is issued. 

Witness my hand this sixteenth day of August, 1907. 

Wm. H. Taft, Secretary of War. 
Extended September 2, 1011, to March 1, 1912. 



FERMIT FOB THB TRAIVSMISSION OF ELECTBIGAL POWEB FBOM CANADA INTO THE 

tJNITED STATES. 

Whereas under the provisions of an act of Congress, approved June 29, 1908» 
entitled *'An act for the control and regulation of the Niagara River, for the 
preservation of Niagara Falls, and other purposes," It is provided that the 
Secretary of War may grant permits for the transmission of power from the 
Dominion of Canada into the United States, and that it shall not be lawful 
to transmit electrical power into the United States from Canada except In 
accordance with the permits so issued by the Secretary of War ; and 

Whereas upon all the proceedings talsen in respect of permits under the said 
act the Secretary of War, under date of January 18, 1907, filed a written 
opinion, directing, among other things, that a permit Issue to the Niagara Falls 
Electrical Transmission Co. for the transmission of 46,000 electrical horsepower 
from the Dominion of Canada Into the United States ; and 

Whereas the said Niagara Falls Electrical Transmission Co. has made a 
snpplemental petition that such permit provide that a part of such electrical 
power may be delivered to the Cataract Power & Conduit Co. (a New York 
State corporation for use In the United States after transformation by step- 
up transformers of the Canadian Niagara Power Co. at Niagara Falls, Canada, 
and transmission to point in the international boundary between Fort Erie, 
Canada, and Buffalo, N. Y., over the power transmission lines of the Canadian 
Niagara Power Co. 

Now, therefore, this is to certify that hereby the Secretary of War gives 
permission to the said Cataract Power ft Conduit Co. and to the Niagara 
Falls Electrical Transmission Co., and to such other distributing agents or 
companies in the United States as The Electrical Development Co. of Ontario 
(Titd.) may designate to receive from the said The Electrical Development Co. 
of Ontario (Ltd.) at the international boundary line and to transmit into the 
United States 46,000 electrical horsepower upon the following terms and con- 
ditions : 

First. A part of such electrical power may be received by the said Cataract 
Power ft Conduit Co. at the International boundary over the power trans- 
mission lines of the Canadian Niagara Power Co. The remaining part of such 
electrical power may be transmitted into the United States over transmission 
circuits hereafter to be approved by the Chief of Engineers, and may be 
received by the said Niagara Falls Electrical Transmission Co., or by such 
otber distributing agents or companies in* the United States as the said The 
Electrical Development Co. of Ontario (Ltd.) may designate. 

Second. So long as the said Cataract Power ft Conduit Co. and the said 
Niagara Falls Electrical Transmission Ck). shall procure from the Electrical 
Development Co. of Ontario (Ltd.) the right for the Chief of Engineers, or 
Ills representatives to ^iter upon the premises of the Electrical Development 
Co. of Ontario (Ltd.) and to Inspect and verify their records to the satisfac- 
tion of the CJhief of Engineers, and so long as the amount of power transmitted 
to the United States does not exceed 75 per cent of the amount herein author- 
ized, the measurements necessary to insure compliance with the terms of this 
permit shall be made at the expense of the grantee at the station of the 
Electrical Development (3o. of Ontario (Ltd.), due allowance being made for 
losses between the measuring station and the international boundary line. 
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Third. When the amount of power transmitted to the United States nnder 
the terms of this permit exceeds 75 per cent of the authorised amount, or if 
right of access or examination to the satisfaction of the Chief of Engineers is 
declined or refused at any time by the Electrical Development Co. of Ontario 
(Ltd.)» the measurements necessary to insure compliance with the twnis of 
this permit shall be made at suitable points in the United States near the inter- 
national boundary. 

Fourth. When under either of the conditions named In the paragraph imme- 
diately preceding the power imported is measured at points In the United States, 
such measurements shall be made by continuous record indicating watt meters 
of approved design, to be furnished, Installed, and maintained by the grantee; 
continuous records shall be taken on each independent circuit entering the 
United States; the meters shall be kept in efficient condition, and the records 
shall be subject to inspection at any time by authorized inspectors of the United 
States. 

Fifth. Except as noted below, 46,000 electrical horsepower represents the 
aggregate maximum loads that can be brought ito the United States at any 
time under the terms of this permit : 

(a) Momentary indications in excess of the authorized amount, due to short 
^rcults, grounds, etc., will not be oougidered as violations of the permit 

(b) Peaks of load curves due to overlapping loads will not be considered as 
violations of the permit provided the duration of any one such peak, measured 
on the 46,000 horsepower line, does not exceed one hour, and provided that the 
tpti^l duration of such peaks in 24 hours, measured in the same maner, does not 
exceed two hours. 

Sixth. MiH}» or charts, verified to the satisfaction of the Chief of Engineers, 
shall be filed with the Chief of Engineers, showing the exact location of all 
lines Qr circuits over which power is transmitted into the United States under 
the provisions ot this permit; and no change shall be made in such lines or 
civcyits without submitting at the same time to the Chiel of Engineers* or his 
representative, a map or chart showing such change. 

Seventh. One of the objects of the law being the preservation of the natural 
scenic conditions of the Falls and the gorge, it is stipulated that the plans for 
carrying the power across the interna tiomil boundary be submitted to the Secre- 
tary of War for ai)proval before work is undertaken. For the same reason, it is 
further stipulated that no steps be take by the grantee, or Its allied interests, 
^s disclosed in its application for a permit toward the construction of another 
bridge across the Niagara River. 

Eighth. The Secretary of War reserves the right at any ti|ne to modii^ the 
form of this i)ermlt, to change the method or plan of measurement herein pre- 
scribed, or to substitute other methods of measurement whenever, in his judg- 
ment, such modifications, changes, or substitutions are necessary to carry out 
the provisions of the act of June 29, 1906, under which this permit is issued. 

Witness my hand this 17th day of August, 1907. 

Wm. H. Tatt, Secretary of War. 



PERMIT TO NIAGARA FALLS TOWEU CO. FOR THE TRANSiUSSlON OF EUECTRICAL POWER 

FROM CANADA INTO TH|: UNITED STATES. 

Whereas under the provisions of an act of Congress, approved June 29, 1906, 
entitled "An act for the control and regulation of the Niagara River for the 
preservation of Niagara Falls, and fqr other purposes," it is provided that the 
Secretary of War may grant permits for the transmission of power from the 
Dominion of Canada into the United States, and that it shall not be lawful to 
transmit electrical power into the United States from Canada except in accord- 
ance with the permits so issued by the Secretary of War ; 

Whereas upon the applications, hearings, reports, and all the proce^lngs by 
the applicants for permits under the provisions of the said act, the Secretary of 
War, under date of January 18, 1907, filed a written opinion directing, among 
other things, that a permit be issued to tho Niagara Falls Power Co. for the 
transmission of 52,500 electrical horsepower from the Dominion of Canada into 
the United States ; 

Now, therefore, this is to certify that the Secretary of War her^y gives 
v:ermisslon to the Niagara Falls Power Co. to receive from the Canadian 
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XiagHia Power Co., at the intematlonal boundary line, and to transmit from the 
Domiaion of Canada Into the United States, 52,500 electrical horsepower, upon 
tbe following terms and conditions : 

First. Such electrical power may be received in tlie United States in the 
first Instance by the Niagara Falls Power Co. or by its distributing agents or 
others with whom it or the Canadian Niagara Power Co. has or hereafter may 
baTe contracts for power delivery in the United States. 

Second. Measurement of the amount of power transmitted into the United 
States under the terms of this permit shall be made at suitable points in the 
United States near the international boundary by continuous record-indicating 
wattmeters of approved design, to .be furnished. Installed, and maintained by 
the grantee; continuous records shall be taken on each independent circuit 
entering the United States; the meters shall be kept in efficient condition, and 
the records shall be subject to inspection at any time by authorised inspectors 
of the United States. 

Third. Except as noted below, 52,500 electrical horsepower represents the 
maximiun load that can l>e brought taito the United States at any time under the 
terms of this permit : 

(a) Momentary indications hi excess of the authorized amounti due to short 
circuits, grounds, etc., will not be considered as violations of the permit.. 

(h) Peaks of load curves, due to overlapping loads, will not be considered as 
violations of the permit, provided the duration of any one such peak, meaoured 
on tbe 624KXy-horsepow^r line, does not exceed one hour, and provided that the 
total duration of such peaks in twenty-four hours, measured in the same 
manner, does not exceed two hours. 

Fourth. Maps or charts, verified to the satisfaction of the Chief of Bkiglneers, 
sball be filed with the Chief of Engineers, showing the exact location of all 
lines or circuits over which power is transmitted into the United States under 
the provisions of this permit, and no change shall be made in such lines or cir- 
cuits without submitting at the same time- to the Chief -of Engineers or his 
repres^itative a map or chart showing such change. 

Fifth. The Secretary of War reserves the right at any time to modify the 
form at this permit, to change the method or plan of measurement herein 
prescribed, or to substitute other methods of measurement whenever, in his 
judgment, such modifications, changes, or substitutions are necessary to carry 
out the provisions of the act of June 2$), 1906, under which this permit is issued. 

Witness ny hand this 16th day of August, 1907. 

Wm. H. Taft, Secretary of W<tr. 

Extended S^ptembfer 2, 1911, to March 1, 19i2. 



Permit to Niagara^ Lockport d Ontario Power Co. for the transmission of elec- 
trical power from Canada into the United States. 

Whereas under the provisions of an act of Congress approved June* 29, 1906, 
entitled "An act for the control and regulation of the Niagara River, for the 
preservation of Niagara Brails, and other purposes," it Is provided that the 
Secretary of War may grant permits for the transmission of power from the 
Dominion of Canada into the United States and that it shall be not lawful to 
transndt electrical power into the United States from Canada except in accord- 
ance with the permits so Issued by the Secretary of War. 

Whereas upon the applications, hearings, reports, and all the proceedings by 
applicants for p^rmlti< ifnd^r the provisions of the said act, the Secretary of 
War, under date of January 18, 1907, filed a written opinion directing, among 
other thin^, that a pertnit be ictoued to the Niagara, Lockport k Ontario Pcrwer 
Co. for the transmission of 60.000 electrical horsepower from the Dominion of 
Canada luto the United States. 

Now. therefore, thts is to certlfisr tbat the Secretary of War hereby gives per- 
mission t<f the Xlagafa,- Lockport & Ontntrio Power Co. to recel\-e from the 
Ontario Power Co. of Niagara Falls, at the international boundary lino, and to 
transmit into the United States, 60,000 electrical horsepower upon the following 
terms and conditions: 

First So long as the Niagara. Lockport & Ontario Power Co. shall procure 
from the Ontario Power Co. of Niagara Falls the right for the Chief of En- 
gineers, or his representative, to enter upon the premises of the Ontario Power 
Co. of Niagara Falls and to inspect and verify their records to the satisfaction 
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of the Chief of Engineers, and so long as the amount of power transmitted to 
the United States does not exceed 75 per cent of the amount herein authorized, 
the measurements necessary to insure compliance with the terms of this permit 
shall he made at the expense of the grantee at the station of the Ontario Power 
Ck>; of Niagara Falls, due allowance being made for losses between the measuring 
station and the international boundary line. 

Second. *When the amount of power transmitted to the United States under 
the terms of this permit exceeds 75 per cent of the authorised amount, or if the 
right of access or examination to the sati^ctlon of the C^ief of ^iglneers is 
declined or refused at any time by the Ontario Power Co., the measur«uents 
necessary to insure compliance with the terms of this permit shall be made at 
suitable points in the United States near the international boundary. 

Third. When under either of the conditions above named the power imported 
is measured at the points in the United States, such measurements shall be 
made by continuous record indicating wattmeters of approved design, to be fur- 
nished, installed, and maintained by the grantee; continuous records shall be 
taken on each independent circuit entering the United States ; the meters shall 
be kept in efficient condition, and the records shall be subject to inspection at 
any time by authorized inspectors of the United States. 

Fourth. Except as noted below, 60,000 electrical horsepower represents the 
maximum load that can be brought into the United States at any time under 
the terms of this permit. 

(a) Momenta 17 indications in excess of the authorized amount, due to short 
drcuits^ grounds, etc., will not be considered as violations of the permit. 

(h) Peaks of lead curves due to overlapping loads will not be considered ag 
violations of the permit, provided, the duration of any one such peak, measured 
on the 00,000 horsepower line, does net exceed 1 hour, and provided that the totn] 
duration of such peaks in 24 hours, measured in the same manner, does not 
exceed 2 hours. 

Fifth. Maps or charts, verified to the satisfaction of the Chief of Engineer^!, 
shall be filed with the Chief of Engineers, showing the exact location of all 
lines or circuits over which the power is transmitted into the United States 
under the provisions of this permit; and no change shall be made in such lines 
or circuits without submitting at the same time to the Chief Engineers or his 
representative a niap or chart showing such change. . 

Sixth. One of the objects of the law being the preservation of the natural 
scenic conditlous of the Falls and the gorge, it is stipulated that the grniutee 
shall, either directly or through the Ontario Power Co., take steps to restore 
the natural growth on the sides of the gorge at the point where power is now 
brought into the United States. 

It is further stipulated that no additional power crossings shall be under- 
taken until the plans tlierefor have been approved by the Secretary of War. 

Seventh. The Secretary of War reserves the right at any time to modlty the 
form of this permit, to change the method or plan of measurements herein pre- 
scribed, or to substitute other methods of measurement, whenever in his judg- 
ment, such modifications, changes or substitutions are necessary to carry oui 
the provisions of the act of June 29, 1906, under which this permit is Issued. 

Witness my hand this sixteenth day of August, 1907. 

Wm. H. Tatt, Secretary of War, 

Extended September 2, 1011, to March 1, 1912. 



ADDinOirAL STATEMEITT OF US. COHN. 

Mr. CoHN. I believe I had better say for the benefit of Congress- 
man Cooper, who raised the question the other day, that there is posi- 
tively no disposition to keep the diversion down below the limit of 
16,200 cubic feet, that would prevent anyone else from getting a 
permit under the existing law. 

Mr. Garner. Major, will you give the committee an estimate of 
what it would cost your department to supervise the taking of water 
on this side and the importation of power from Canada? 
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Maj. La Dus. I would not like to hazard an estimate now, espe- 
cially without knowing how far the supervision would go. We have 
spent about $27,700 since the Burton law went into effect, but a very 
lar^e part of that sum went into these very elaborate investigations, 
which were necessary in the beginning and which are reported in 
these two documents.^ 

There will be no such elaborate investigations to undertake now. 
It will be a question of supervision only, and the cost will be less, but 
how mudi less I would not like to say. I think it would be well to 
reappropriate the unexpended balance of the appropriation made by 
the Burton Act. 

Mr. Gabneb. After your investigations were made under this law, 
for instance, the continued annual expense would be about how mudi T 
The stationing of an officer there, would that be the expense t 

Maj. La Due. We have not had an officer stationed there; we have 
one or two insi>ectors who so up there as needed. So far as that fea- 
ture of it goes, it would probably be only the salary of one or two men. 

Mr. Gahnbb. a very nominal expense, then, after vou had made a 
thorough examination under this provision of the bill? 

Maj. La Dub. A nominal expense. Of course if any especial inves- ' 
tigation becomes necessary, we will have to send parties there. In. 
December last it became evident that the Hydraulic Co., owing to 
the improvements they had been making in their plant, was approach- 
ing its authorized limit of diversion, so we sent a party there— just 
how lar^e a party I do not know. This party made measurements 
and established a rule to govern the operations of the company and 
fix the limit of their output. 

The Chairman. If you have anything further you wish to incor- 
porate in your statement, you have that privilege. 

SrPPLEMENTARY STATEMENT OF GEN. FRANCIS V. OBEENE. 

Mr. Chairman, your committee has listened with very great patience on six 
snocessive days to statements and arguments of more than 30 individuals, 
representing a great variety of interests — Members of Congress, State officials. 
Chief of United States Army Engineers and his assistants, city officials, and 
representatives of commercial bodies, representatives of the American Civic 
Association, and representatives of power companies, both those which are in 
operation and those that have plans. 

The diacQssion has taken a very wide range and has covered every possible 
topic in this connection — legal, scientific, commercial, sanitary, or emotional. 

Now, out of it all it seems to me that four very serious questions have been 
presented for your consideration, namely, national defense, navigation, regu- 
lation of rates, and the scenic grandeur of Niagara Falls. I put that last, not 
because it is by any means the least important, but because it is the one con- 
cerning which there has been the greatest difference of opinion. 

With your permission I will try to rehearse as accurately and as briefly as 
possible a summary of the testimony which has been given to you on these 
four points. 

First As to national defense. One might wonder Just how the question of 
national defense comes in with the diversion of the waters of Niagara River, 
and the theory of it, as I understand it, is that the river might have be«i 
drained dry, so that it would offer no obstacle to an invading army. In the 
remote and almost unthinkable contingency of a war with Great Britain or 
Canada— if such a thing should have happened; if Niagara River had been 
drained dry — our defense to that extent would have been injured or ruined. 
Now, on that question there is no conflict of testimony whatever. The only 
testimony which you have Is in these documents. The reports of the engineers 
Btate that there had been no injury to the Niagara River as a means of na- 
tional defense. 
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The next question — navigation — ^Is a very aerious one. and I ahall trj to 
choose my words with particular care so as to state the precise natvre of tbe 
tOHtiniony in these reports and what has been said to you verbally in this com- 
mittee room. 

Th^ engineers, that is to say, tbe sobordinate engineers — and liy this I mean 
the oificer in charge of the lake survey in Detroit, and hi* assistants — luire 
determined after most elaborate gauge measurements and Goiftputations of a 
very intricate, scientific character, that there has been a slight lowering in the 
level of Lake Erie. It Is measured in fractions of nn inch, ft depends upon 
observations extending over a period of 20 dflya Further observations may 
confirm the deductions already made or possibly may change them, bat tlieee 
results are nil that we have, and they are the best that we have at tiie present 
tiuie. The chnunels of the Lakes are designed to have a depth of 21 feet The 
effect of the wind and the waves Is to change the level of tbe Lai^^es l^ mahy 
feet fn n very few days, so that while the question of a fractidh of an ineb in 
the depth of the Lake Erie channels is not a things as these engineers raport 
which Should be entirely disregarded, but being so small In comparison with 
the depth of the channel, it is bf no practical importance. Gen. foxby t^tified 
as to this at tbe first hearing on iHieadny, Janunry 10. I do not know that I 
need to tell you who Gen. Bixby is. He was at West Point witb me. He is 
an officer of very great ability who has spent a lifetime — I think It Is S5 years or 
more since he graduated — in studying these scientific questions, especially the 
qnestiohs of hj-draullcs and of navigation on the navigable waters of the United 
States. I do not think thdre Is an officer In the Engtlneer Corps who i^ so 
peculiarly qualified to speak on these questions of navigation as Qeii. Bixby. 
He has been secretary of the Mississippi River Commission. In X906 lie made 
the preliminary reports which formed the basis of the recommendations of 
the Intematlontil waterways Commipslon at that time. Now. Gen. Bixby. r 
think, wotild not say that a fraetion of an inch in tbe level of Lake Erie was 
a thing which should be neglected or dlsrsisrded, hot I thtok ke Wovld flay~> 
exactly what be did say as I understood him when he testified — thAt the 
lowering of the Lake in comparison with the depth of the channel was ^ 
B\\t(ht that it was a matter of no practical importance. 

I think your committee can dismiss from your minds any uneasiness about 
these two first propositions — ^national defense and navigation. 

Now, in regard to the regulation of rates. As I look at it, you have ample 
authority to regulate rates, but it is a question of expediency, and the testimony 
which has been given here in favor of the regulation of rates comes from 
two individuals, and two onlj' — Mr. Hammond, city attorney of Buffalo, and 
Congressman Smith. Their allegation, as a basis for their request for Fed- 
eral interference, Is that the public service commission Is either unwilling or 
unable to cope with the situation, and therefore they ask the aid of the United 
States Government to regulate the price of electricity In BufiTalo. \VelI, I thmk 
that If that question was submitted to the voters of Buffalo it would not have 
more than 10 per cent in the affirmative. There is dissatisfaction, as I under- 
stand It, about prices for electricity, and the chamber of commerce itself 
initiated proceedings for an investigation, but they Initiated it in the way 
that the law prescribes, and they wish to bring it before the trbunal which the 
State of New York has provided to hear and determine such cases, and 
they are satisfied to abide by the findings of that tribunal. Now, I am toW 
that this letter has been sent within the last two day.s by the chamber of 
commerce to your chairman : 

" Uef erring to report In newspai)er8 that the statement has been made to 
you that the public service commission Is unable to cope with the situation of 
charges by electrical companies for power, I desire to say tlKit that is not 
the opinion of this body, and to express to you on the contrary that it be- 
lieves that the machinery devised and in successful operation for the eontrol 
of public se^^'lce corporations in general and of tbe eieotrical sitoation hi 
particular Is entirely adeqiuite to deal with the subject, and it desires further 
to state that this Is the general feeling In this community. 

•' This body has originated and promoted an investigation into the chaises 
made in Buffalo for electrical power, which is now i)endlug. It desires to 
seiure for its citizens a readjustment, and in many cases a reduction, of pret»nt 
charges, and it Is satisfied with the tribunal establisl>ed by law to decide the 

issue." 

The chamber of commerce in Buffalo lias a membership of more than 3,000. 
It includes practically every man In any business of any magnitude in Buffalo. 
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Among Its members are the consumers of probably nine-tenths of the power 
used in Buffalo, practically all of the power except tbat which is used in 
prlTflte iKmses. Kow, these dtizenn of Buffalo have a dispute with a cor- 
poratkm under the laws of the State of New York as to the value of the goods 
or services wliieli one sells and the other buys. The State of New York has 
provided a tribunal to hear and de<^de sucjh cases. It, of course, docs not decide 
until it has heard both sides. The corporation and the consumer are both 
wlllini* tb mrtymit their dispute to this tribunal. They are both citizens of 
New Yd^k. I submit that under these circumstances there is absolutely no 
ground to ask for FedcMl interference. 

Now, the remaining queMion, and frankly it Is the most important question, 
is the preseryfltion of the scetilc grandeur of Niagara Falls. Certain gentle- 
men hare assumed to hare a mandate from the people to be the only guard- 
ians of Niagara Fitlls. That mandate Is not recognized universally. You have 
henrd testimony In regard to one corporation which moved its plant a mile or 
two up the river, and thereby lost efficiency, solely for the purpose of preserv- 
ing the scenic beauty of Niagara. As to the companies that I represent, we 
haxe figured np and tried to ascertain about what it has cost us in order to 
make our works confortn to the surroundings and harmonize With the grnndeur 
of Niagara Fall*r, and it Is a little more than $1,000,000 which we have spent 
for the purpose of putting our pipes In the rock instead of on the surface and 
of constructing buildings which were the best that architectural skill could 
design; so that I can assure you for those I represent and, I think, for the 
other power companies at the Falls that they regard the scenic grandeur at 
XIagara quite as much as some who claim to be the sole guardians of it. 

Now, no one has appeared before you to advocate Injury of Niagara Falls. 
No one has appeared before you to advocate the diversion of water on either 
side of the river to an npiount which, in his opinion, would injure the scenic 
grandeur of Nlngara. The only question is, what is the limit to which the 
diversion can be carried without injuring the beauty of the Falls. On that 
opinions differ, and on that you have had different testimony submitted to you. 
I called attention at a previous heniltig to the testimony given by emlneht engi- 
neers in 1906 that a diversion of 40 per cent of the total flow, or 80,000 cubic 
feet per second, would not materially Injure the Falls. The Burton law, enacted 
as a result of that hearing, placed the limit at 15,600 ctiblc feet on the Amerl- 
cnn side, and by restrict iotis on transmisfslon from Canada it was apparently 
intended to indirectly limit the diversion of wnter on the Canadian side to 
about the same atnount, or some 30,000 to 31,000 cubic feet on both sides, whldh 
is the amdtmf which Maj. Lacttte has Jtfst told you wns the maximum faketi out 
in the month of December. Now that you have three opinions, the engineers 
in 1908 — ^and as to these engineers 1 tt-ould like to say that they had been 
observing the Falls every dny for four previous years; their otHce windows 
looiced on the Falls, and they were eminent hydraulic engineers — their opinion 
was 80,000 cubic feet. When the treaty was negotiated it is a matter of com- 
mon report that during the IS months that it was under negotiation the negotia- 
tors sought the best etv^tt fldnc« tliat they cdilld get as to the amount of water 
that could be safely diverted without Injuring the Fails. They fixed it at 56,000 
cubic feet. The scenic society come here and now say that the treaty Is wrong 
and they must have additional legislation to provide that a less amount shall 
be taken out than the treaty permits', and fn .<<npport of thetr position they quote 
from tbes^ dodiinMhts. Now. I would like to say something about these two 
deciUDSDtS which perhaps the committee dods not understand. This volume, 
Senate 105, and the only one from which the civic association has quoted, Is 
dated November 30, 190S. This document, H. R. 24G, is dated September 30, 
1911. The earlier document was the result of two years' observation; this is 
the result of five years* observation, and the Secretary of War descrit>es it as 
"A comprehensive report of the operations of the United States Ijake Survey 
under the appropriation for the preservation of Niagara Falls from June 29, 
1906, to June 29, 1911, which snmfnarlzefi and supplements the previous reports." 

No#, the quotations from thl.«i larger report were correctly made, but they 
are only a part of what ii said, and even In this larger report quotations could 
be mad^ on the o^her side. Some of them I have Incorporated in the printed 
statement which I filed at a previous hearing. The statements in this report, 
bused on five years* study, are, to fiy the least, much more conser\'atIve, much 
Iftss alarming than the statements irt that report : and I refer in detail to these 
repopfis because the civic association rests their case on these reports — and 
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so da we, speakiug for the power companies which I represent — and I tMnk the 
other powei* companies also. 

As the civic association has quoted these reiiorfs of subordinate engineers I 
refer you to the final statement of Gen. Bixby, the Ghief.ofEn^eers, the head of 
the whole engineering organization, made in your presence a few days ago, and 
with all these .'eports before him. His statement, I think, was that as to the 
diversion of 4,400 additional cubic feet on the American side, It was so small 
an addition to the amount now being diverted that it would produce no appre- 
ciable effect upon the scenic grandeur of Niagara Falls ; and as to the importa- 
tion of power from Canada, (>>Dgress can not in that manner control the amount 
of water to be taken out on the Canadian side. His s'atemeit was, and he 
repeated this three or four times, that the demand for power in Canada was 
growing so rapidly that if it was not imported into the United States, in a very 
few years, in his opinion (I think he said three years) it will all be taken on 
the Canadian side; so that you can not preserve the scenic grandeur of Niagara 
Falls, even if it were In danger, by restricting these importations. Now, I am 
in position to give you some figures on this question of the growth of conmunp- 
tion of power in Canada which confirm Gen. Blxby's statement derived I have 
no doubt from a general study of the situation. But the specific facts are these : 
In the last three years the use of Niagara power In the United States has in- 
creased 50 per cent. In the snme period the use of Niagara power in Canada 
has increased 400 per cent. Why, since the figures were made up in this report 
(Doc. No. 246) last July, the consumption In Canada has increased 20 per cent. 

On the question of scenic gi-audeur I say that you can not save the scenic 
grandeur of Niagara Palls, If it is In danger from Canada, by restricting the 
importation of power from Canada, because Canada will use it if it does not 
come to the United States. 

Now, I repeat that we rest onr case on these documents. If carefully studied 
and considered they show that the sienlc grandeur of Niagara Falls will not be 
endangered by the diversion of the water provided for in the treaty. 

I submit to the committee that the testimony which you have heard in these 
elaborate hearings lends to legislation along these lines : 

The carrying into efl'ect of the treaty, the diverting of the amount of water 
on the American side which the treaty authorizes, and suitable provisions for 
supervision by the Secretary of War to see that the amount which the treaty 
authorizes to be dlvertetl is not excee<le;^l. The question of who shall receive 
this 4,400 cubic feet per second, I think, can best be decided by the proper 
authorities of the State of New York, who will undoubtedly give very elaborate 
hearings before reaching a decision, In which the rights of all parties can be 
brought out. As to importation the treaty Is silent. It was designedly so. 
It was intended to give this country the benefit of all the power which Cainada 
would allow to be exported. There has been submitted nothing in the way of 
testimony before your committee to justify you in attempting to modlt^, 
abridge, or restrict this treaty. 

STATEMENT OF MB. WATBOITS. 

Mr. Watrous. The association which I represent would like the 

frivilege, in view of the preceding argument, to read the brief which 
presented this morning, which i did not present at that time. I 
shall ask the privilege of reading it at this time, as it is one based od 
this last report, which we did not get access to until last Tuesday. 

The Chairman. It is already in the record ? 

Mr. Watbous. Yes, sir. 

The Chairman. That will do. 

Gen. Greene. The quotations from this larger report were cor- 
rectly made, but they were only a part of what was said, and even in 
this larger report quotations could be made on the other side. 

The Satements irom this report, based on five years of study, are, 
to say the least, much more conservative, much less alarming. 1 will 
not use the word " sensational." The statements in that report— I 
refer in detail to these reports because the civic association rests its 
case on these reports and so do we. Speaking of my power company. 
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the one that I represent, and I think the others, we rest our case on 
those reports, but on a fair interpretation of them, and as the civic 
association has Quoted these reports of the subordinate engineer, I 
refer you to the nnal statement of Gen. Bixby, the Chief of Engineers, 
the head of the whole aigineering organization, made in ^our pres- 
ence a few days aeo, and with all of these reporte before him. I lis* 
tened very carefuUy , and I think his statement was this : 

As to the diversion of 4,400 additional cubic feet on the American 
side it was so small an addition to the amount now being diverted 
that it would produce no appreciable effect upon the scenic grandeur 
of Niagara Falls, and as to the importation of power from Canada, 
that was not a matter which Congress could control, so far as ulti- 
mately controlling the amount of water to be taken out on the Cana- 
dian side is concerned, because, and he repeated this three or four 
times, the demand for ^ower in Canada was growing so rapidly that 
if it was not imported into the United States in a very few years, in 
his opinion, and I think he said three years, I listened very carefully, 
it would all be taken on the Canadian side. So that you can not pre- 
serve the scenic grandeur of Niagara Falls even if it were effected 
by restricting this importation. 

Now, I am in a position to give you some figures on this question 
of growth of the consumption of power in Canada, which confirm 
Gen. Bixby's statement, derived, no doubt, from a general study of 
the situation, but the specific figures are these : 

In the last three years the use of Niagara power In the United States haa 
increased 50 per cent. In the same period the use of Niagara power in Canada 
has increased 400 per cent. Since these figures were made up in this report* of 
last July the consumption in Canada has increased 20 per cent. 

Mr. DiF&NDERFER. Is it uot becausc they are getting power cheaper? 

O^. Gbeene. Whatever is the cause, I am speaKing about the 
scenic grandeur. You say that we hired the newspaper people to 
raise this issue for scenic grandeur. 

Mr. DiFBNDERFEB. I Said so? 

Gen. Greens. Yes ; it is hard to discuss such a proposition as that 
But on the question of scenic grandeur I say that you can not save 
the scenic grandeur of Niagara if it is danger, from Canada, by re- 
stricting the importation of power from Canada, because Canada 
will use it if it does not come into the United States. 

Mr. DiFENDEBFER. We have no control of that. I appreciate that. 

Gen. Greene. Now, I repeat that we rest our case on these docu- 
ments, fairly studied and considered. At any time the scenic gran- 
deur of Nia^ra Falls will not be endangered by the diversion of 
water provioed for in the treaty. 

Mr. Sharp. In that connection I see the second document, Senate 
Document No. 105 and House Document No. 246. You approve then 
more of the House document because it is several vears later. Bead- 
ing from that document on page 13 I find the following language 
used: 

The total chansefi have resulted In an appreciable decrease in tKe volume of 
flow there, due to the deflclent depths at the end of the Falls, to a marked 
interfference with the continuity and the length of the crest line, unquestionably 
marring the beauty of this cataract. While natural causes have been chiefly 
instrnmental in effecting these changes, it appears indisputably that the arti- 
ficial diversion of the i)ower companies have materially aided to the injury of 
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interference with tlie scenic! grarideiir of Niagara Falls *nA the additional 
diversions now contemplated will increase this damage. 

Gen. Greene. The natural causes have been the ohief infitrument 

Mr. Sharp. But it ver^ plainly states that we could not mcrease 
the diversion any more without damage to the Fall6. 

Gen. GrIxne. That is the engineer's opinion, based upon the record 
of gages, which shows a less volume of water goinff over the Palls. 
He does not say that he can see any difference with his eye. 

Mr. Sharp. He does say in the same connection that after these 
observations had been made, whidi he said were made under most 
favorable circumstances: 

Tlie effect, then, of the total dlversioa and of the ndttiral change of regimen 
since 1906 will account for th^ Idwering oh the Canadian and Ooat IiOaDa adds 
of the Falls, and the mean lake letel is over 16 Uichea and Si inches, reapec- 
tively. The present return to the low stage of the Great Lakes Is doe to de- 
ficiency in rainfnil and runoff has had the further effect at Terrapin Point 
of 2 inches. 

Gen. Greene. Due to three causes, lack of precipitation, wearing 
away of the ape^, and diversion by the power companies. Three 
causes contributed to that. 

Now these photographs — have you ever been to Niagitra ? 

Mr. Sharp. Quite a number of times. 

Gen. Greene. Have you been there within recent years? 

Ml*. SHARf. Not withih five or six years. 

Gen. Greene. Do your photograpns, taken last July, give you a 
different idea of the Falls trom what yon remember? 

Jifr. Sharp. Not at all. 

Gen. Greene. That is the whole case. 

Mr. Sharp. There was a great mass of water flowing over there. 

Gen. Greeniv There is a great mass of water flowing over there 
noTv. It is magnificeiit. 

Mr. DiPENDERFER. Yoti Stated that your company tried to pKteerve 
the scenic grandeur by placing your Duilding m the rocks? 

Gen. Greene. Part of our structures. 

Mr. Difenderfer. Are these faithful reproductions her6 in these 
books? 

(len. Greene. In what books? 

ilr. Difenderfer. Of the Niagara Power & Conduit Co. 

Gen. Greene. That is not my company. 

Mr. l>rFENDERFER. What company — ^are you not interested in this 

company? 

Gen. Greene. The Niagara Pow^r Co.? 

Ml*. Difenderfer. Yes. 

Gen. Greene. Not at all. 

Mr. Dii-ENDERi^R. It looks to me as though these buildings Were set 
out on the plains. 

Gen. Greene. That is the other company. If you wotld like to 
j?oe our buildings, I have photographs of them. 

Mr. Difenderfer. I do not see any of the rocks, General. 

Gen. Greene. I said we put some of our structures there. 

Mr. Difenderfer. I understood you to say that you put your 

buildings there. 
Gen. Greene. Oh, no; I did not say that. I said our pipes, etc. 
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Now I sulHnit to the oommittee that the testimony which you have 
heard in these elaborate hearings leads to iegidation along these 
lines. The carrying into effect of the treaty, the diverting of the 
amount of water on the American side which the treaty authorizes, 
and suitable provisi<m for supervision by the Secretary of War to 
see that tihe amounts which the treaty authorizes to be diverted is 
not exceeded. The quasticMi of who shall receive this 4,400 cubic 
feet per sec<Hid, I think can best be decided by the proper authoritie3 
of the State of New York, who will undoubtedly give a very 
elaborate hearing before they reach a decision, so that the rights 
of all of the people can be brought out. 

As to importation, the treaty is silent. It was designedly so. It 
was intended to give this country the benefit of ail of the power 
which Canada would allow to be exported, and there has been, I 
submit, nothing in the way of testimony before your coinmittee to 
justify you in attempting to modify, abbreviate, or restrict this 
treaty. 

Mr. Shabsp. I have before me the treaty. What has it to say in 
regard to the duration of its terms? 

Gen. 6r££19e. It runs for five years. The treaty — ratifications were 
exchanged at Washington May 6, 1^10. and that is the ofBeial date 
of the treaty. The date when the ratincations were exchanged, not 
the date when it was signed. It was signed in 1009. 

Article XIV. The present treaty shaU be ratified hy the President of the 
United States, etc. 

Mr. Gabneb. What have you to say to the suggestion of Congress- 
man Smith with reference to retaining in the Secretary of War the 
right to cancel permits after the Pubhp Service CcMnraission of New 
York would not give what the people considered reasonable rates. 
In other words, giving the Secretary of War — making the Secretary 
of War the appellate court as between the power companies and the 
Public Service Commission of New York! 

Gen. GsEEKE. Do I understand you, a Democratic B^pres^ntative 
from Texas, to ask me what I think of an appeal from the govern- 
ment of New York to t|ie Secretary of War? 

Mr. Garner. Well, I was not advocating that; I was asking you 
what you had to say about it. 

Gen. Greene. I think it is a monstrous proposition, absolut^ely in- 
consistent with the dignity of the State of New York. That is my 
opinion and I am a Republican. 

Mr. Gabneb. I wanted to see how far you were going to follow the 
doctrine in this direction in concentrating the power at Washington 
inst^acl of th0 Stete of New York. 

Gen. Greene, There is no question whatsoever, under the decision 
of the Supreme Court — I am npt a lawyer, but I have got business 
sense enough to understand some decisions — that the United States 
W exclusive jurisdiption so far as it extends to navigation. This 
treaty has fixed a limit to the water to be diverted on the American 
sid^. The Federal authorities should see that that treaty is ct^rried 
into effect. Beyond that we have nothing to do with. 

Mr. DmsNDERFEH. Do j^ou believe that we are bound to allow these 
companies to take the limit ? 
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^ Qen. Grsene. I betieve it is expedient to allow thera to take the 
limit in view of the facts. 

The Chaibman. Is not that a question for the Qoyemment to de 
termine? 

Oen. Gbebne. That is a question for the United States. 

The Chairman. If the Secretary of War determines how much 
shall be taken, is it for the State to say who shall have it! 

Gen. Greene. Yes, sir; that is where the line is clearly defined. 
Navigation belongs to the United States. The Attorney General was 
here to try to preserve what he thought — ^I gathered — ^what he thought 
were the immemorial rights of New Yonc, to preserve them from 
national legislation. 

The Chairman. I agree with the law as cited by the attorney gen- 
eral of the State of New York. 

Mr. Cooper. While this statement by the civic associati<»i go^ into 
the record, yet it would be brought more forcibly to the attention of 
the committee if the representative of that association could r^ly to 
these statements made by Gen. Greene by just reading; these few 
pages, and I ask that that be done in justice to the association which 
he represents. 

The document referred to was read by Mr. Watrous. 

Mr. CuRLET. Can you tell me what membership your aasociatioii 
has in the United States? 

Mr. Watrous. I can tell you in this way^ Mr. Curley. It has some 
2,500 what we call annual members, but included in that are some 
700 or 800 affiliated societies, composed, we will say, of from 100 to 
1,000 members, representing several hundred thousand in the aggre- 
gate. 

Mr. CuRLET. What salary is paid the president? 

Mr. Watrous. No salary. 

Mr. Curley. Do you receive a salary? 

Mr. Watrous. Yes, sir ; I am the only salaried officer of the asso- 
ciation. 

Mr. Curley. You are paid by the association ? 

Mr. Watrous. Yes, sir. 

Mr. Curley. You are employed permanently on legislative mat- 
ters? 

Mr. Watrous. No, sir; the legislative matters — ^Practically all I 
have done have been in attendance on these meetings; I am the ad- 
ministrative secretary with a great deal of work accumulating on my 
desk right now. 

The Chairman. Is there any other gentleman who desires to be 
heard this afternoon? 

Mr. Smith. I would just like to say in connection with that letter 
presented by Gen. Greene that so far as I know the chamber of com- 
merce has not held a meeting, and no individual has a right to send 
a communication to this committee purporting to speaK for that 
body. Why was it not signed by the president and secretary if it 
was an official matter? 

Mr. Curley. I would like to ask Gen. Greene the date of that 
letter? 

Gen. Greene. I have not seen the ori^nal letter so I do not know. 
I understood that the letter had been sent to the chairman of this 
committee on January 24. 
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The Chairman. I will state that I received the letter. 

Is there any other gentleman here who desires to be heard t If not, 
the hearings wiU be closed with the exception of hearing a gentle- 
man who will be here to-morrow morning at 10 o'clock. 

The committee will now take a recess until 10 o'clock to-morrow 
morning. 

Thereupon, at 6 o'clock p. m., the committee took a. recess until 10 
o'clock a. m. to-morrow, January 27, 1912. 



Committee of Foreign Affairs, 
January 27 ^ 1912 — 10 o^clock a. m. 

The committee reconvened, pursuant to taking of recess^ at 10 
o'clock a. m. 

The Chairman. The committee took a recess yesterday for the 
purpose of hearing Mr. Blackstock this morning. I understand Mr. 
Blackstock is here and desires to go on and we will now hear from 
him. 

STATEMENT OP aEOBOE E. BLACKSTOCK, BEBBESENTINO THE 
HIAOABA FALLS ELECTBIC TBANSHISSIOir CO. 

■ 

Mr. Difenderfer. Is yours a Canadian -company? 

Mr. Blackstock. Yes, sir; under the provisions of the Burton Act, 
Mr. Chairman, there was distributed amongst the Canadian com- 
panies a certain percentage of the power which the provisions of the 
act enabled to be imported into the u nited States from Canada. Our 
share of that 125,000 horsepower was 46,000 horsepower, the balance 
being distributed between the Ontario Power Co. and the Canadian- 
Niagara Power Co., which is a branch of the American-Niagara 
Power Co., and a small insignificant block allotted to the Inter- 
national Railway, which operates the line on either side of the 
Nia^ra River. 

We are interested in preserving the rights of the Niagara Falls 
Electric Transmission Co. with reference to their proportion of the 
power, of the 46,000 horsepower, which has been allotted to them by 
the permit of the Secretary of War. We desire to appear before the 
committee because we understood tliat some time durmg the discus- 
sion some question had been raised as to why the 46,000 horsepower, 
which we are entitled to transport to the United States, had not been 
exported, and we desired to represent to the committee that that 
resulted from the circumstances and certain difficulties which we 
had with reference to transmission. We procured the incorporation 
of a transmission company at Albany and also acquired the fran- 
chise of the Niagara Falls Lighting & Power Co., or rather the 
Gas & Electric Lighting Co., and have altogether spent in the 
neighborhood of a half a million dollars in order to put ourselves in 
a position to transmit the amount of energy which the permit of the 
Secretary of War entitles us to import into the United States. 

Now we are completing our arrangements with reference to that. 

In the meantime, of that amount, 12,000 horsepower have been 
transmitted from time to time to the Buffalo Cataract & Power Co. 
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for use there, and wbidi has been used in conneetion with the light- 
ing of the city of Buffalo, and to some extent has been uaed as a 
reserve power, and has been very efficient for that purpose, wd our 
only object in appearing before the committee is to prevent any 
misapprehension on the part of the committee as to the nonuser of 
the balance of their power. 

It is the intention of the company to vigorously place that at the 
disposal of any persons who might desire to have access to it 

Mr. Cline. lou are purely a transmitting company, or do you 
generate power? 

Mr. Blackstock. No; we are a generating company. And we 
desire to put ourselves into a position to maintain our business and 
to import the 46,000 horsepower which the permit of the Secretary 
of War enables us to do, and in furtherance of that we are entering 
into arrangements now with the company about to start an impor- 
tant plant at La Salle, by which we sliall sell to them 12,000 horse- 
power, and up to the present time we have answered any demands 
that have been made upon us for power in the United States to the 
extent of 12,000 horsepower, to which I have referred. We are now 
making arrangements which will enable us to import the balance of 
i6,000 horsepower as and when it xaBj be required- Of course, as 
you will understand, it is necessary tor us to have the tenants of 
the power in sight, because we have got to make our transmission 
arrangements conformably to the exigencies of these tenants when 
they appear, and we are how making arrangements with reference 
to the company at La Salle, of which I have spoken, and also carry- 
ing out the arrangements that we have made under the powers 
\csted in us by the acquisition of the Niagara Falls Gas and Light- 
ing Co. 

We desire to ask the committee to bear in mind that we have the 
fullest interest in maintaining the permit given to us by the Secre- 
tary of War and intend to use it as we have opportunity to <lo. 

Mr. DiFENDERiT^K. T would just like to ask a question. You can 
at any time refuse, can you not, to transmit power to the United 
States? 

Mr. Blackstock. I think so. 

]\Ir. t)TrEXDERiER. In the event of industry being created there 
for the use of power, it would be to your advantage to i|se it at home, 
would it not ? 

Mr. Blackstock. Well, I should have thought not, sir, if it were 
in the immediate area of Niagara Falls. 

Mr. DiFENDERFER. Are you associated in any way — that is, your 
company — with ti'ansmission of power to Windsor? 

Mr. Blackstock. No. 

Mr. DrFENDERFER. That is another company? 

Mr. Blackstock. That is another company ; yes, sir. We have no 
transmission. Our transmission is practically to Toronto. 

Sir. DiFENDERFER. Thcu you have no connection, have you, with the 
Hydro-Electric Co.? 

Mr. Blackstock. None whatever. 

The CiTAiRMAX. T undor^tand Mr. Bowen desires to make a brief 
additional statement. We will hear him now. 
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STATEKENT OF Mn,T,ATlT) F. BOWEN, REPEESENTINa THE E&IE 

AND OITTABIO SANITABT CANAL CO. 

Two eminent engineers have stated that the diversion already made 
wUl not affect the beanty of the Falls. Maj. Charies Kellar, of the 
Corps of Enginers, reports in one paragraph this: 

While tbe preeedfng conclaslon rs to the effect produced upon the Falls by 
the existing dlverston is a statement of opinion based upon ascertained facts, 
the interest of justice seems to demand the further statement that in my 
opinion the damage already done, and tliat which may be anticipated from 
fnrther diversion and from the impending fall in the level of Lalce Erie, 
may be largely, if not entirely, remedied by a submerged dam placed in the 
bed of the rirer immediately above the Horseshoe Falls. The dam as proposed 
and planned would serve to (^ange the direction of the Sow so as to increase 
the streams that feed the falls at Terrapin Point and at the Oanadlan shore. 
The decrease in the mighty volume thHt overflows the center of the apex of 
tile horseshoe would not be noticeable. If built, the dam should be paid for 
by the Interested power companies, but Canada and the United States should 
do the actual work under some form of international agreement. A very direct 
result of the construction of this submerged dnm would be a diminution in the 
rate of recession of the apex of the horseshoe. This result is extremely desir- 
able. (P. 15, S. Doc. No. 105, Kept, of MaJ. Charles Kellar.) 

The other engineer referred to as having a plan is the one con- 
nected as the chief engineer of our company, Isham Randolph, of 
Chicago, who was invited last year by President Taft to present his 
plan to the Canadian authorities, and that is to stretch two cables 
across from Groat Island to Canada above the Horseshoe Falls, and 
use these cables for transmission of reenforced concrete blocks, fas- 
tened t(^ether. immense, lar;^, and heavy concrete blocks, and drop 
these blocks into the channel, into what is called the " thalweg " above 
Horseshoe Falls, where the recession is very dangerous and continues 
year by^ year and may result in great damage. Tne dropping of those 
blocks into the deepest part of the center of the Horseshoe Falls will 
diffuse the water to both sides toward the edge of the Falls and 
without affecting the beauty of the center it will increase the beauty 
of the sides. 

As Mr. Eandolph has said, and give even further amount of water 
for commercial purposes without affecting the beauty of the Falls. 

Now, those are a partial answer, if not complete answer, to the 
complaints of the civic association, which has maintained that there 
will be irreparable damage to the Falls. 

CLOSING SUHHABT BT KOHE 0. BBOWN IN BEHALF OF THE 
NIAOABA FALLS FOWEB CO. ANB CANADIAN NIAGABA CO. 

Mr. Chairman and gentlemen of the committee : After listening to 
Gen. Greene's admirable summary of the facts shown at this hearing 
.•md of his logical conclusions therefrom, I felt that little if anything 
could be added to emphasize the justice of the position which is here 
taken by the companies which I represent. However, despite the 
indisputable facts which have been shown, some of the questions 
which have been asked and quite a number of statements that have 
been made during the hearing, would indicate that there is still some 
misapprehension in regard to the attitude of these companies towartt 
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the questions which are before you. Let me, therefore, briefly sum- 
marize certain of the points. 

The Situation or The Niagara Falls Power Co. 

This company has certain vested property rights by virtue of (1) 
its riparian ownership, (2) its grants by the next lower riparian 
owner, the hydraulic company, and (3) patents and srants from the 
State of New York, which State is riparian owner below, both it and 
the hydraulic company, and which State also holds wnatever sov- 
ereign interests there are of use or control in the waters of Nia^ra 
River upon the American side, subject only to the sovereign ri§ht 
of the Federal Government to prevent unreasonable interference with 
navigation. These property rights, as defined by the law and as 
described in the various grants referred to, include the right to take 
from the Niagara Biver above the Falls a quantity of water sufficient 
to make 200,000 horsepower and to discharge the same below the 
Falls by means of a tunnel passing by and through the lands of the 
two lower owners j that is, of the hydraulic company and of the lands 
of the State of New York used for a park. These rights were ac- 
quired previous to the year 1900, and a plant had been constructed 
and put in operation, requiring them, as it now does, at least 10,000 
cubic feet per second of water to operate the samfe on an economical 
basis, although that quantity is not sufficient for its maximum ca- 
pacity. It was thus operating that plant for years before the passage 
of the Burton Act in 1906, but since the passage of that act has 
drawn only 8,600 cubic feet per second, submitting temporarily to the 
terms of that act until the treaty should be made, as contemplated by 
that act, adjusting between the two countries the matter of oi version. 
It claims to operate by virtue of its riparian rights, although permits 
under the Burton Act have been accepted and complied with, relying 
upon the faith that its rights and equities would be recognized in the 
final adjustment of the matter under the terms of the treaty. The 
Treaty of 1909 recognized the injustice of the restrictions of the 
Burton Act, as neither expedient nor necessary to preserve scenic 
grandeur, and as unjust and inequitable to this company^ and fixed 
tne limits of diversion at a quantity which would allow this company 
1,400 cubic feet per second more and the hydraulic company 3,000 
cubic feet per second more and thus allow each company to operate 
at its normal economical capacity of lOjOOO cubic feet per second for 
this company and 9,500 for the hydraulic company. No other power 
plants exist on this side and none could be constructed for the purpose 
of utilizing the 4,400 cubic feet per second increase provided in the 
treaty over the 15,600 fixed by the Burton Act as the total diversion 
on this side, the additional quantity being too small to warrant the 
expense of any new plant. 

It has been assumed and stated in newspaper articles, in statements 
by representatives of the civic association, and even by a Senator of 
this Congress (in a statement made in public while these hearings 
were in progress), that this company is asking for an unreasonable 
increase m the amount of diversions allowed on this side with the 
intention of further installations in order to utilize such increase, and 
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that its position here is one of a further ^' attack ^' upon the scenic 
grandeur of the Falls. You gentlemen who have heara the facts here 
know this is not true. The treaty fixes the total limits of diversion 
upon this side so as to forbid any further installations than had been 
made prior to the Burton Act. Although this company claims the 
legal right to double its installation and to operate tne same, it asks 
here only that the treaty limits be observed, and that tiiereby it may 
be enabled to operate economically its installation which had been 
installed and put in operation before the question of scenic ^andeur 
was ever thought of in Congress. This company originally mstalled 
with particular respect for scenic grandeur ana protected the land- 
scape and scenic beauty of the Falls, although at great expense and 
loss of head. The undisputed facta presented here show that the 
extra amount of diversion up to the treaty limits will not affect scenic 
grandeur nor any public interest. 

SnUATIOK OF THE CANADIAN NIAGARA POWER CO. 

Before the Burton Act was thought of, this company had installed 
and had in operation a plant upon the Canadian side taking its water 
from the pool below the upper crest, so that it could not possibly have 
any effect upon navi^tion. It also constructed with regard to scenic 
beauty. It acquired its riparian rights solely from the Canadian 
Government, and as consideration therefor agreed to reserve one-half 
of its developed power for use in Canada* when required. This com- 
pany, as the other two Canadian investors, were intended to be pro- 
tected by the treaty of 1909, so far as consistent with the public in- 
terests involved in the question of senic grandeur, and therefore that 
treaty made the total limit of diversion upon the Canadian side 
36,000 cubic feet per second, which was no more than suflBcient to 
supply the demand of the three installations already made and pro- 
jected upon tJiat side by those three companies. The limits of total 
diversion upon both sides having been fixed by the treaty, the excuse 
for prohibition of importation to the American side ceased to exist; 
and therefore the treaty contained no such prohibition. This was a 
concession to, or rather proper adjustment with Great Britain in be- 
half of Canada to protect not only the public interests of Canada but 
the interests of Canadian investors. It was an adjustment also ac- 
quiesced in by this country in making the treaty, because it was 
recognized to be for the public interest of this country, where indus- 
trial development had created a demand which would absorb all the 
power developed upon this side and all the power that could be 
imported from Canada. This company, therefore, with the other 
Canadian companies, join with the distributing companies upon the 
American side, to demand that the question of importation be left as 
the treaty left it — without any prohibition or restriction. 
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Th£ Equitable Position of Both thk Amebioan and Canadun 

. Power Companies. 

Certain facts have been demonstrated at this hearing: 

(1) That the total diversi(His allowed by the treaty can have no 
appreciate effect upon navigation or upon the integrity of the bound- 
ary line nor injure military defense — ^that therefore there is no ground 
for Federal interference, the right to which is limited to preventing 
an unreasonable interference with navigation: 

(2) That, although the protection of scenic grandeur is not within 
the proper scope of Federal legislation (for if it belongs to any 
sovereign power, in this case it belongs only to the State of New 
York), nevertheless the total diversions allowed by the treaty will not 
have any appreciable effect upon the scenic grandeur of the Falls, and 
in any event the extra 4,400 leet allowed bv the treaty on the Ameri- 
can side can have no effect: and that, with artificial diversions so 
limited, the danger to scenic ^andeur lies wholly in the effect of 
natural causes, lilce erosion, which dangers, together with any specu- 
lative injury by diversion, can be averted by artificial means; 

(3) That the total diversion allowed on the Canadian side will 
surely and quickly be made and that over that matter Congress can 
have no control, and that any restriction or prohibition upon impor- 
tation to this side is objectionable for the following reasons: 

(a) The entire diversion upon the Canadian side will surely be 
made within a short time, and a prohibition of importation will not 
help scenic grandeur or any other public interest ; 

(b) The American market is ready and is now demanding all the 
power that can be imported beside all that can be developed on this 
side. The demand is increasing faster than the power can be fur- 
nished, even with free importation. With importation prohibited, 
industrial development stops upon this side and progress upon the 
Canadian side. That one of the two countries which first gets hold 
of the power will keep it ; 

(c) The cutting off of the supply which would exist otherwise 
than for prohibition or restriction tends to increase the price; 

{(i) The prohibition can not be sustained on the ground that it is 
a tariff regulation, for it is not a general prohibition, but a special 
and local one; 

(e) It is repugnant to the spirit and terms of the treaty of 1909 by 
which each country agreed with the other that each might have the 
privilege of a certain limited diversion, with the American market 
in mind, and Canadian investments were made on the strength of the 
right to import, and the limit of that right was impliedly fixed by the 
treaty. A prohibition by Congress is simply saying to the Canadians 
that we have given them the right to divert 36,000 on their side, but 
we will attempt to control the amount of that diversion, temporarily 
at least, by a provision repugnant to the treaty and at the same time 
control the diversion upon this side as we see fit. 

(4) It has further been shown that as the diversion of the extra 
4,400 cubic feet per second allowed by the treaty on this side can not 
affect scenic gi*andeur or any public interest, the treaty amount should 
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be observed; that, however, is too small an amount to make any 
new power plant feasible. The navigation, sanitary, and power proj- 
ect suggested by Mr. Bowen is not only illegal and impracticable, 
but is entirely useless as a sanitary measure, as stated by Dr. Mc- 
Laughlin, of the United States Health Bureau. More tiian that, it is 
not only chimerical but is proposed by a company that has obtained 
no real e^:ate riffhts whatever and involves a ^5,000,000 proposi- 
tion based upon $100,000 capital, which capital has l3een paid in just 
enough to make a few maps and pay promoters. The 4,400 feet in- 
crease must of necessity go to the present plants, and of right should 
go to them in such quantities as to allow normal economical opera- 
tion of their plants, as the same were installed before diversions were 
attempted to be limited. 

(5) The vested legal rights of the Niagara Falls Power Co. (and I 
assume it is the same with the Hydraulic Co.) are urged here, not foB 
the purpose of getting specific legislation allotting the extra power 
to them directly, but for the purpose that their rights and equities 
may not be ignored to the extent that the proposed act shall prevent 
those rights and equities being taken into consideration in the future 
by some official person or body to whom the authority of allotment of 
this power shall be delegated. It might be unwise for Congress to 
attempt to sa|r that these companies should have the extra water, or 
in what proportions. It woula be still more unwise to make any pro- 
visions so that these two companies, or either of them, should be shut 
off from the extra power, or that one company should be preferred 
to the other. That should be left to the good judgment of the person 
or commission authorized to make the allotment, with the oppor- 
tunity for hearing to these companies and to any other interests that 
might appear, whether such authority be the Secretary of War or a 
New York conunission or the State itself. Consequently, the amount 
limited to be permitted to any one company should not be less than 
10,000 cubic feet as a total. The present limitation of 8,600 to any one 
company would mean that some of the extra 4,400 cubic feet could 
not be allotted to any company ; for the present permits to these com- 
panies are, respectively, 8,600 and 6,600, while their normal econom- 
ical capacities are, respectively, 10,000 and 9,500, and the 4,400 is 
not sumcient to warrant any new plant by any new company, and 
much less would a lesvSer quantity warrant such new construction. 

(6) While it would be hypocritical for either the Niagara Co. or 
the Hydraulic Co. to claim that they would not really like to have the 
entire 4,400 feet, it would be unfair to either company to include any 
provision in the act which would of necessity result in giving to the 
other company the entire 4,400 feet. Such would be the effect of a 

Provision giving it to the company which operates at the highest 
ead, and therefore with the most efficiency, because that would ex- 
clude the Niagara Co., whose equities are particularly strong upon 
this point. Ine Niagara Co. constructed at a loss of some 50- foot 
head for the very purpose of preserving scenic beauty and set its 
works far up the river, using a long canal by which some he^d was 
necessarily lost. This was done under the advice of the best engi- 
neers and landscape artists. The Niagara Co. 'would ask of the 4,400 
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feet only 1,400 and would willing leave the other 8^000 to the Hy- 
draulic Co. It would be absurd and unjust that legislation, enacted 
to protect scenic grandeur, should penalize a company which had 
shown the most regard for that interest and in doin^ so had sacri- 
ficed in efficiency, by providing that its very sacrifice for that public 
interest should be made the ground of discriminating against it and 
in favor of anodier company whose works, in appearance and in 
location, had been installed comparatively with a disregard for 
scenic grandeur. 

Thb Question of Bates. 

It appeared conclusively that the State of New York, through its 
public service commission has full power and authority to regulate 
rates to consumers, and that there is no need of any exercise oi such 
power in this matter by Congress, even if it had authority. Such 
attempted exercise by Congress would be an interferehce with the 
right of New York. This applies both (1) to rates for power pro- 
duced on the American side and (2) rat^ for power imported m>m 
the Canadian side. 

AS TO RATES FOR POWER PRODUCED ON THE AMERICAN SWUL 

These rates, being for power produced and distributed on the 
American side and in the State of New York, are manifestly within 
the sole jurisdiction of that State. As a general rule the producing 
company sells in bulk to a distributing coinpany, as, for instance, the 
Niagara Falls Power Co. delivering to the Cataract Power & Conduit 
Co. at the city limits of Buffalo at a certain price at that point, which 
includes the transmission from the producing plant to the city limits. 
With the rate thus fixed at the city limits, the public can have no 
concern if the ultimate cost to the consumer charged by the dis- 
tributing company is a fair rate. The price at the city limits is $16 
per horsepower per annum, and the cost of such transmission alone, 
including a fair return on the necessary transmission line and appa- 
ratus, is about $6.60 per horsepower (see statement of Mr. Barton). 
This makes the charge figured at the bus-bars of the producing com- 
pany about $9.60 per horsepower, which is approtimately the same as 
that paid by the Canadian Hydro-Electric Commission to the Cana- 
dian producers. The prices paid by consumers in the city of Buffalo 
are shown by the following schedule of rates, which are published by 
the Cataract Power & Conduit Co., and which are uniformly ad- 
hered to: 
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Two-charge rate. 



FIRST CHARGE FOR DEMAND. 



One dollar per kilowatt per month for the maximum 2-minute 
kilowatt demand during the month. 

SECOND CHARGE FOR ENERGY. 

Per kilowatt 
hours. 

For 1,000 kilowatt hours or less per montli ^.02 

Excess over 1,000 kilowatt hours up to 2,000 kilowatt hours .015 

For 2,000 kilowatt hours .015 

Excess oyer 2,000 kilowatt hours up to 8,000 kilowatt hours . 012 

For 3,000 kilowatt hours .012 

Excess over 8,000 kilowatt hours up to 5,000 kilowatt hours — — . 01 

For 5,000 kilowatt hours ' .01 

Excess over 5,000 kilowatt hours up to 10,000 kilowatt hours .008 

For 10,000 kilowatt hours .008 

Excess OTer 10,000 kilowatt hours up to 20,000 kilowatt hours . 0075 

For 20,000 kilowatt hours .0075 

Excess over 20,000 kilowatt hours up to 40,000 kilowatt hours *— . 007 

For 40,000 kilowatt hours .007 

Excess over 40,000 kilowatt hours up to 80,000 kilowatt hours . 0066 

For 80,000 kUowatt hours .0066 

Excess over 80,000 kilowatt hours .0064 

Example. — A 75 kilowatt (100 horsepower) motor rimning 10 
hours per day, taking 76 kilowatt (110 horsepower) at times as a 
maximum, but averaging throughout the day 56 kilowatt (75 horse- 
power) would in 25 days per month consume current as follows: 
66X10X25=14,000 kilowatt hours. 

The charge for this at the above rates would be as follows: 

Demand charge* 75 kilowatt, at $1 $75.00 

Energy, 10,000 kilowatt hours, at |0.008 80.00 

4,000 kilowatt hours, at $0.0075 30.00 

Total monthly charge 185.00 

Demand rate. 

Applicable to 24 hours' use of power, and based on monthly maxi- 
mum demand. 

Far electric 
horsepower 
per annuin. 

Wheu the demand equals or exceeds 100 horsepower, at the rate of $86.00 

When the demand equals or exceeds 200 horsepower, at the. rate of 82.60 

When the demand equals or exceeds 800 horsepower, at the rate of 80.00 

When the demand equals or exceeds 500 horsepower, at the rate of 27. 60 

Service is delivered to consumer's premises at 2,200 volts, 8 phase, 
25 cycles, alternating current. 

The above was procured and furnished me by Mr. Barton in ac- 
cordance with the suggestion made by some of the committee, to be 
included in the recoro of this hearing. These rates are no higher 
than many of the rates to consumers m Canada charged by the dis- 
tributing companies there for power furnished by the Hydro-Electric 
Commission, whether furnished directly by that commission or 
through subsidiary distributing companies. The Toronto rates are 
even higher, and at Bridgeburg the price for quantities of 200 horse- 
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power is $39 as against $32.50 in Buffalo (see Mr. Barton's state- 
ment). Under the strictest construction, the American companies, 
producers and distributors, are entitled to a fair return on their 
investment, including a fair profit. In Canada, theoretically, the 
Hydro-Electric Commission supplies at cost. On this side it may 
be true in one sense of the word that there are two "pnWfits"; but ft 
is clearly shown that each company only gets a fair profit on its 
capital investment and that the cost of sam investment in Buffalo 
for the distributing company is very great, being increased by the 
obligation to put conduits underground and other expensive require- 
ments. If this expense were not incurred by the distributing com- 
pany it would have to be by the producing company, and die two 
profits, so-called, are both only equal to the one profit which would 
be allowed if the producing company distributed and delivered to 
the consumer (see statement of Mr, Barton and Judge Kenefick). 
As a matter of fact, no one is demanding a change of rates. It has 
been impossible to get 100 consumers of power furnished by the Cata- 
ract Power & Conduit Co. to enter a protest. The question of rates 
is manifestly a political one (see statement of Corporation Attomev 
Hammond). In any event, all the machinery and power for investi- 
gating and regulating rates, as well as the proper jurisdiction thereof, 
nests with the State of New York and its public-service commission. 
On the American side the State already has its return in State taxes 
as well as free electricity for light and power and also for use of the 
State in the State Reservation at Niagara and the public buildings 
thereon (see chap. 513, New York Laws, 1892), and to the city of 
Buffalo and other cities in taxes upon liberal assessments, not only 
upon the property of the power company but also upon the property 
of industries attracted by cheap power. 

The standard 10-hour meter power at a rate which affords a max- 
imum use of 100 horsepower and an averag:e use of 75 horsepower 
for a month of 250 hours amounts at the city of Niagara Falls to 
$144.17, as against over eight times that price in Boston, six times 
that rate in Philadelphia, over four times that rate at Chicago and 
New York, and nearly four times that rate at Cleveland. At Buffalo 
the rate for the same amount of power is $185, the extra price over 
Niagara Falls being on account of the extra cost of transmission to 
Buffalo, but the Buffalo rates are only a small percentage of rates in 
other cities not located so as to avail themselves of the Niagara power. 

The industrial growth of the cities using Niagara power from 1900 
to 1905 is shown oy the following figures, showing values of manu- 
factured output: 

Buffalo, from $126,156,839 to $172,115,101; Niagara Falls, from 
$8,540,184 to $16,915,786; Lockport, from $5,352,669 to $5,807,908; 
Bochester, from $59,668,959 to $82,747,370 ; Syracuse, from $26,546,297 
to $34,823,751. 

In 1909 these figures for Nia^ra Falls had increased to $28,652,000 
or about 80 per cent. Similar increases are shown in the other cities. 
Most of this increase was prior to 1907, since which time the restric- 
tions on importation and the limitations upon this side, fixed by the 
Burton Act, have kept industrial development in these cities cora- 
parativelv at a standstill. 
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RATES FOR POAVER PRODUCED ON THE CANADIAN SIDE. 

As already shown, the Canadian Hydro-Electric Commission take 
the power distributed upon the Canadian side at the bus-bars of the 
producing plant and p>ay all the expense of construction, maintenance, 
and operaticm of transmission facilities. More than that, the Cana- 
dian plants are located upon the property belonging to the Province 
of Ontario and hold under leases, instead of being independent pro- 

Srietors, as are the American power comi)anies. As a consideration 
>r this concession, the Canadian companies are supposed to deliver 
certain quantities to the Canadian commission at cost. However, it 
has been shown that, considering the transmission by the Niagara 
Company on this side to the point where the charge is $16 per horse- 
power per annum, delivered in large quantities under contract, the 
price delivered in bulk by the producing companies is practically the 
same on this side as upon the Canadian side. It has also been shown 
that the cost to the consumer upon the Canadian side argued in favor 
of American private management as an economy and an advantage to 
the consumer. 

As to the price to the consumer on this side of imported power, it 
goes without saying that the priojB delivered on this side in bulk could 
not possibly be the same as the price delivered in bulk at the bus-bars 
of the producing plant on the Canadian side, for the cost of transmis- 
sion across the river is expensive, and a fair return upon such cost 
and of installment and operation must be added (to fix the price of 

Scxer delivered at the American side of the river) to the cost of 
elivering the same power on the Canadian side, and for power deliv- 
ered in bulk after further transmission to the city of Niagara Falls 
or the city of Buffalo a further cost must be added. The figures 
already ffiven show that the prices prevailing for delivery at the city 
limits of Buffalo or to the consumer in the city of Buffalo can not be 
less for power imported from Canada than that which is charged for 
power produced on this side. 

The whole discussion and showing with regard to rates shows that 
the demand and need is not for lower prices but for more power, and 
that this demand is for all the power tljat can be produced upon this 
side and for all the power that can be imported from the other side, 
free from prohibition or restriction, up to the full amounts provided 
in the treaty of 1909. 

Scenic Beauty Plus Industrial Grandeur. 

Sentimentalists who, without investigation and with misconception 
of the facts, blindly worship an exploded theorv and echo a mere hue 
and cry, as do our friends the president and secretary of the civic asso- 
dation, phrase and quote phrases eloquently framed upon the gran- 
deur of the world-renowned NiaMra. The theory upon which their 
campaign was based prior to the Burton Act of 1906-— that the scenic 
grandeur of the falls was in danger by reason of diversions for 
power — ^has been exploded by three years of investigations and re- 
ports by the United States survey, upon the basis of which provisions 
of the treaty of 1909 were made. Those expert conclusions have been 
confirmed by two years of further careful investigation and experi- 
ence. They conform with the experience and observation of every 



840 PBESERVATION OF NIAGARA FALLS. 

observer of the falls — ^that no appreciable change has been caused to 
the scenic grandeur by power diversions. Nevertheless, by an appeal 
to prejudice these agitators have brought forth denunciations mm 
the press and have falsely created the impression that the two Ameri- 
can companies have made and are now making an ^'attack" upon 
Niagara; that because they are seeking to have the treaty provisions 
observed and confirmed by a new act which E^all replace' the mere 
conjectural provisions of the temporary measure, known as the Bur- 
ton Act of 1906, with an act that shall recognize tlie limitations con- 
siderably, conservatively, and expressly fixed by the treaty, they are 
asking authoritv for unlimited diversions with a view to further 
installation. The cry has been put forth that Niamra is aeain in 
danger, although that question has been scientificsdly passed upon 
and the provisions necessary to avoid such dangers were fixed and 
established by the treaty wnich it is now sought to have enforced. 
They ignore the fact that the Niagara Falls Power Co. have not made 
any additional installations since long before the Burton Act was 
pa^d and that its installation is for only one-half the capacity to 
which it has a right under the law and that it only asks here for a 
small fraction of the increase fixed by the treaty in order, properly and 
economically to operate its installation. They fail to recognize that 
that company, from the very start,' has studiously and consistently 
and continuously shown its regard for the scenic grandeur of the 
falls, even at expense and loss to itself, voluntarily incurred before 
others had raised the question of scenic grandeur. No one has more 
appreciation or regard for the beauties of Niagara and for their pres- 
ervation than the officers and stockholders of this company. Its con- 
test here is not antagonistic to the cause of scenic beauty but for 
another grandeur, the utilization by man and for the benent of man 
and communities of the energy which is daily going to waste over the 
falls; not all that energy, but only such use thereof as is, in fact, and 
as has been found by scientific investigation to be entirely consisteDt 
with the preservation of scenic beauty and of every other pubUc 
interest. The industrial grandeur which they stand for is not incon- 
sistent with the cause of scenic beauty, but it is one which appeals to 
the hirfiest sense of beauty, power, and achievement. 
Mr. H. G. Wells, in Harpefs' Weekly of July 21, 1906, said : 
" The dynamos and turbines of the Niagara Falls Power Co., for 
example, impressed me far more profoundly than the Cave of the 
Winds ; are, indeed, to my mind, greater and more beautiful than that 
accidental eddying of air beside a downpour. They are well made 
visible, thought translated into easy and commanding things. They 
are clean, noiseless, and starkly powerful. All the clatter and tumult 
of the early age of machinery is past and gone here ; there is no smoke, 
no coal grit, no dirt at all. The wheel pit into which one descends 
has an almost cloistered quiet about its softly humming turbines. 
These are altogether noble masses of machinery, huge, black, slumber- 
ing monsters, great sleeping tops that engendfer irresistible forces in 
their sleep. They sprang, armed like Minerva, from serene and specu- 
lative, foreseeing; and endeavoring brains. First was the word and 
then these powers. A man goes to and fro quietly in the long clean 
hall of the dynamos. There is no clangor, no racket. Yet the outer 
rim of the big generators is spinning at the pace of a hundred thou- 
sand miles an hour; the dazzling clean switchboard, with its little 



PKESERVATION OF NIAGARA FAIjLS. 341 

handles and levers, is the seat of empire over more power than the 
strength of a million disciplined, unquestioning men. All these ^i^eat 
things are as silent, as wonderfully made, as the heart in a living 
bod y, a nd stouter and stronger than that. • * * 

"When I thought that these two huge wheel pits of this company 
are themselves but a little intimation of what can be done in this 
way, what will be done in this way, my imagination towered above 
me. I fell into a day dream of the coming power of men and how 
that power may be used by them. ♦ * * 

" For surely the greatness of life is still to come ; it is not in such 
accidents as mountains or the sea. I have seen the splendor of the 
mountains, sunrise and sunset among them^ and the waste immensity 
of sky and sea. I am not blind because I can see beyond these, glories. 
To me no other thing is credible than that all the natural beauty in 
the world is only so much material for the imagination and the mind, 
so many hints and suggestions for art and creation. Whatever is is, 
but the lure and symbol toward what can be willed and done. Man 
lives to make — in the end he must make, for there will be nothing left 
for him to do. 

" And the world he will make, after a thousand years or so. 
^^ I, at least, can forgive the loss of all the accidental, unmeaning 
beauty that is going for the sake of the beauty of the fine order and 
intention that will come. I believe — passionately, as a doubting lover 
believes in his mistress — in the future of mankind. And so to me it 
seems altogether well that all the froth and hurry of Niagara at last, 
all of it, dying into hungry canals of intake, should rise again in light 
and power^ in ordered and equipped and proved and beautiful hu- 
manity, in cities imd palaces and the emancipated souls and hearts 
of men. ♦ * * " 

Pnof. Walter Frewen Lord said in the Toronto Mail and Empire 
of December 4, 1906 : 

" I went over the Niagara power plaiit at the Falls the other day. 
It was a revelation to me. The cataract was wonderful, of course, 
but it struck me that the work of man in harnessing it was far more 
wonderful. It seemed to me the greatest thing tnat was ever at- 
tempted — the greatest thing on earth." 

Rev. J. N. Hallock, D. D., said recently in the Christian Worker 
and Evangelist: 

"A new Niagara, ' harnessed,' but not hushed, with its beauty 
unmarred and its torrential fury undiminished, ^ow greets the aston- 
ished eyes of pilgrims to this picturesque region. The hand of the 
engineer has left the mighty cataract untouched, while adding to the 
attractiveness of nature's greatest wonder. Niagara is practically 
just it is was 10 or 20 years ago, impressive in its combination of 
picturesque beauty and awe-inspiring grandeur. The rapids and 
whirlpool still excite the admiring wonderment of men. But there is 
much more than the Falls and the scenic beauties of the river to 
interest and charm those who visit this new world Mecca. 

" I am not sure but that the popular apprehension regarding the 
possible destruction of the Falls by the water companies has increased 
the tide of travel in this direction this summer. Thousands of per- 
sons no doubt actually believed they were gazing upon the cataract 
for the last time. Natural Niagara is still a spectacle of beauty and 
power; industrial Niagara is a wonderful demonstration of man's 
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mastery over the forces of nature. The works of the engineer which 
use the waters of Niagara River to drive the wheels of industry are 
even more spectacular than the cataract itself. ♦ ♦ ♦ 

'^ After rushing the turbine wheels beneath these power houses, 
developing a total of 110,000 horsepower, the water passes through 
a tunnel a mile long under the city of Niagara Falls, and empties 
into the lower channel under the first steel bridge. Over 1,000 men 
were engaged continuously for more than three years in the construc- 
tion of this tunnel, which called for the removal of more than 300,000 
tons of rock and the use of more than 16,000,000 bricks for lining. 

'* As these power houses represent the first attempts to ' harness ' 
Niagara upon a big scale and embody the latest achievements of elec- 
trical engineering, they are. visited yearly by thousands, and form one 
of the attractions of the Niagara regions. 

" It is in no small measure due to the energy, courage, and perse- 
verance of the directors of the Niagara Falls Power Co. and their 
associate engineers that Niagara Falls owes its present importance as 
an industrial center. 

" Upon October 4, 1890, ground was broken at Niagara Falls, N. Y., 
for the initial power installation of the Niagara Falls Power Co. 
The trial development was for 15,000 horsepower. At that time three 
small towns, with a combined population of less than 10,000, were 
contained in the limits of what is now the city of Niagara Falls. 
The assessed valuation of all three towns was about $7,000,000. Five 
years later the first electrical power from the initial installation was 
delivered commercially to the Pittsburgh Reduction Co. for the manu- 
facture of aluminum. To-day, 16 years after the breaking of ground 
for the tunnel, the aggregate amount of power developed by the 
Niagara Falls Power Co. and its allied interest, the Canadian Niagara 
Power Co., is about 160,000 horsepower, with additional capacity in 
course of construction amounting to 60,000 horsepower. Niagara 
Falls is now a city of almost 80,000 inhabitants, with an assessed 
valuation amounting to over $20,000,000. Such in brief are some of 
the results accomplished by the men and engineers who harnessed 
Niagara Falls. Less than 4 per cent of the total flow of water over 
Niagara Falls has been diverted by these companies and its beauty 
and grandeur are unimpaired." 

The establishment of the great works of the Nia^pira Falls Power 
Co., the pioneer not only in the establishment of great hydraulic 
and electrical units, .but the first projector of extensive power trans- 
mission in America, brought forth the following comment in the New 
York Tribune by Mr. Royal Cortisson, an art critic of the first rank : 

" Being utterly ignorant of these things, I won't commit the imper- 
tinence of pretending to appreciate the genius embodied in those 
colossal fabrics. All I can tell you is that they made me feel as 
though I was looking on while some unthinkable Olympian went 
gloriously mad, in a kind of divine frenzy, and expressed himself in 
terms raising the art of the Eg^^ptian temples to a higher power, 
giving to things of overwhelming bulk an immeasurable life and 
purpose, and somehow putting over them a glamour of the subtlest 
delicacy and charm. It was like a fairyland created for the pranks 
of the high gods. It was like a force or nature tamed and held by a 
silken thread. I won't say it was like the most wonderful thing in 
the world. It is itself the most wonderful thing in the world." 
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THE CAMPAIGN OF 8CABE. 

It is a significant fact that during hearings extending over two 
weeks, given the widest publicity, there appeared before this com- 
mittee only two persons who had any other suggestion to make than 
that the full limitations as to diversion and as to importation, allowed 
by the treaty of 1909 should be the basis of the proposed act of Con- 
gress. The first of these was Mr. Spencer, who clamied to be a pho- 
tographer and engineer, and who explained the extent of the natural 
erosions of the Horseshoe Falls, and who pretended to state that the 
change in the appearance of the crest of those falls, which had devel- 
oped in the past 20 years, was due to artificial diversions of water 
for power. The value of his evidence, or lack of value, was shown 
by the fact that he claimed that the baring of the crest upon the 
Canadian side of the Horseshoe Falls which enabled the Canadian 
park commissioners in 1902 to fill in 250 feet of that crest line for 
the purpose of improving the scenic effect of that Falls by obliterat- 
ing certain thin streams which existed only at times of high water, 
was caused by artificial diversions for power when as a matter of 
fact the artificial diversions had not begun at that time. 

The only other person who appeared to advocate a retention of the 
provisions of the Burton Act or anything less than the limitations of 
the treaty of 1909 was the civic association, through its president and 
its secretary. They made the same arguments as were made in 1904 
and 1905, before any official investigations or reports had been made. 
During the hearings before this committee these officers neglected to 
bring before this committee any evidence, even by the way of state- 
ment, in support of their contention or in opposition to the conten- 
tion of every other private and public interest which was there repre- 
sented, the producers and consumers upon both sides of the river — 
the State of JSTew York, the city of Buffalo, and the cities of Windsor, 
Ontario, and Detroit, Mich., and others — all urging an act confirming 
the terms and limitations of the treaty. The record made by these 
hearings was conclusively against the contention of these agitators 
and in favor of that made by all the representatives of both public 
and private interests who appeared before the committee. The record 
speaks for itself, but with this the civic association was not content. 
It set out deliberately to throw a scare into the members of this com- 
mittee as well as into other Members of the Congress. At great ex- 
pense* and with a great deal of labor, as one of the officers has since 
cx)asted, it was arranged that this committee and other Members of 
Congress should be flooded with letters and telegrams in order to 
overcoipe the cool and deliberate judgment of the committee, which 
it seemed, could reach only one conclusion from the evidence which 
had been brought before it at the appointed place and time. The 
result was a deluge of communications, by letters and telegrams, 
solicited and procured for the purpose of creating an impression upon 
the members of this committee that the public were interested to 
prevent any extension of the present legislative limitations. There 
IS in fact no such public interest or public demand for any restric- 
tions narrower than those contained in the treaty of 1909. The public 
interests and demands may be evidenced by the fact that on the 
evening of January 26 last the author of the Burton bill had been 
for some days announced to deliver a public lecture upon conserva- 



844 PRESERVATION OP NIAGARA FALLS. 

tion, with particular reference to the preservation of Niagara Falls, 
in a large hall in Brooklyn, N. IT., with a seating capacity of about 
3,000. There were by actual count just 47 people present, includinyg 
the stenographer who was sent to make a verbatim report of his 
address. Through the same influences have resulted misrepresenta- 
tions in the public press in regard to these hearings, against which 
some of those who appeared before you have been obliged to defend 
themselves. 

We may expect that such methods will be continued. But the 
public have a right to expect that, upon the record which is made at 
these hearings, this committee will act judicially, fearlessly, and inde- 
pendently and frame and recommend an act with provisions sufficient 
properly' to carry out the provisions of the treaty and^ which at the 
same time shall be sufficiently protective of all the public and private 
interests involved. 

The Chairman. The hearings on the Niagara Falls power biUs are 
now closed. 

Congressman Smith desires to present resolutions by the Board of 
Trade of Niagara Falls, which tne reporter will incorporate in the 
minutes. 



BOABD OF TBADE OF NIAGARA FALLS, N. T., 

Januarjf 25, 1912. 
Hon. Cha8. B. Smith, Congressman, 

Washington, D. C. 

Sis: Inclosed resolutions adopted at a general meeting of the board of trade, 
held Tuesday, January 23, 1912. 

Yours, resiiectfuliy, Charles Woodward, 

Secretary. 

Resolved, That the board of trade of the city of Niagara FaUs, N. Y., in 
meeting assembled, hereby favors an amendment to the Burton Act, which 
will allow the diversion of an additional 4,400 cubic feet of water per second 
from the Niagara River for power purposes 

Resolved, That If such additional diversion be allowed by Congress, the 
city of Niagara Falls make such arrangements to be represented before the 
officer or body having power to grant permits for diversion of such additional 
4,400 cubic feet of water, to protect the rights and interests of the city of 
Niagara Falls in resi>ect thereto, and to obtain such determinations as shaU be 
for the benefit of the whole city. 

Resolved, That a copy of this resolution be sent to the Member of Congress 
from this district for presentation to the proper committee In Congress hav- 
ing the matter under consideration. 

Charles Woodward, 

Secretary. 



State of New York, Public Service Commission, Second District, 

Albany, March 15, 1911. 
Mr. Frank C. Perkins, Consulting Engineer, 

Erie County Bank Building, Buffalo, N. Y. 

Dear Sir: Below please find data asked for per your postal card of Janu- 
ary 21, 1911 : ^ ^ 

Cataract Power d Conduit Co.— Power generated, none. Power purchasefl, 
219,165,196 k. w. h. Gross price k, w. h. purchased, $759,829.96. K. w. h. de- 
livered to private consumers, 70,380,534 ; also 113,177,447 k. w. h. sold to rail- 
road and other corporations for which a gross price of $694,083.38 is received. 
Revenue from k. w. h. delivered to private consumers, $628,116.90. Maxlmam 
load kilowatts, 46,170; date when carried, December 6, 1910. Dividends, 
$160,000; four dividends during year, one of 3 per c«it, three of IJ per cent 
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on $2,000,000 par value of stock. Number of meters connected, 612. Number 
municipal nrc lamps, 347; incandescent lamps used for municipal lighting pur- 
poses, k. w. h., 1,845. Revenue, municipal, $179.23. Municipal heat and power, 
k. w. h., 19,247,500. Revenue from municipal tieat nnd power, $83,521..S5. 

Buffalo General Electric Co. — Power generated, none. Power purchased, 
3S),6o3J40 k. w. h. Power purchased from the Cataract Power & Conduit Co., 
38,621,720; and Niagara, Lockport & Ontario Power Co., 1,131.420. Gross price 
k. w. h. purchased, $312,430.97. K. w. h. delivered to private consumers, 
18,377,047. Two hundred and thirty-three thousand one hundred and forty- 
four k. w. h. sold for commercial flat rate lighting which is not included in 
this item, the net revenue from which is $13,849.53. Revenue from k. w. h. to 
private consumers, $848,509.12. Maximum load kilowatts, 9,430. Date when 
(■arrieci, November 30, 1910. Divideuds, $222,440. Four dividends during year 
of li per cent on $3,724,000 par value of stock. Number of meters connected, 
9,25S. Number municipal arc lamps, 3,680 ; also 440 incandescent lamps used for 
municipal lighting purposes. K. w. h. municipal purposes, 5,586,497; includes 
69,028 k. w. h. iHcaudescent street lighting, 169,702 municipal building lighting, 
47,758 municipal heat and power. Revenue municipal, $214,517.41. Municipal 
heat and power k. w. h., 47,758. Revenue from municipal heat and power, 
$2,724.24. 

. Niagara Falls Power Co, — Power generated, 484,599,431. Power purchased, 
99,928,778 k. w. h. Gross price k. w. h. purchased, $229,836.18. K. w. h. de- 
livered to private consumers, none; 551,748,383 k. w. h. sold commercial, rail- 
road, and other corporations for which a gross prico of $1,486,935.40 is received. 
Revenue from k. w. h. delivered to private consumers, none. Maximum load 
kilowatts, 62,200; date when carried, December 5, 1910. Dividends, $335,000; 
four dividends during year at 2 per cent on $4,197,500 par value of litock. 
Number of meters connected, not giv^i. Number of municipal arc lamps, 
none. K. w. h. municipal purposes, none. Revenue municipal, none. Munici- 
pal beat and power, k. w. h., none. Revenue from municipal heat and power, 
none. 

Yours, very truly, J. S. Kennedy, Secretary. 



State of New Yobk, 
Public Service Commission, Second District, 

Albany, March 19, 1910, 
Mr. Frank C. Perkins, Consulting Engineer, 

Erie County Bank Building, Buffalo, N, Y. 

Dear Sir: Answering your Inquiry of the 14th instant, the report of the 
Buffalo General Electric Co. for the year 1909 shows as follows : Purchased from 
the Cataract Power & Conduit Co., 31,698,320 k. w. h., at a gross price of 
$259,337.25; purchased from Niagara, Lockport & Ontario Power Co., 732,780 
k. w. h., at a gross price of $13,864.09. Total number of k. w. h. delivered to 
consumers during the year, 21,374,324 ; revenue therefrom, $964,799.54 ; miscel- 
laneous revenues, $2,655.99. Maximum load, 8,300 kilowatts, December 23. 
Dividends during the year, four dividends, each of 11 per cent on $3,724,000 par 
value of stock. Increase in surplus during the year $27,573.49. Number of 
meters in Buffalo, 7,341 ; Lackawanna, 199 ; Blasdell, 11. Connected load, kilo- 
watts : Buffalo, 22,622 ; Lackawanna, 257 ; Blasdell, 91. 

Cataract Power d Conduit Co, — K. w. h. purchased from Canadian Power Co., 
Niagara Falls Power Co., and Toronto Power Co., 181,531,061, for a total gross 
price of $724,649.06. Total number of kilowatts sold, 177,296,138, for a revenue 
of $1,210,880.33 ; miscellaneous revenue, $1,049.76 ; total revenues, $1,211,930.09. 
Maximum peak load not shown. Total dividends during the year, two dividends 
of 3 per cent on $2,000,000 stock. Increase in surplus during the year, $40,994.22. 
Number of meters, 530 ; connected load, 80,000 e. h. p. Number of consumers, 454. 

Niagara Falls Power Co.— K. w. h. generated, 417,256,803 ; purchased, 77,765,- 
292. Sold, 458,481,883, for a revenue of $1,290,912.66 , and miscellaneous reve- 
nues of $74,179.95, making total revenues for the year, $1,365,092.61. Maximum 
load, 60,000 kilowatts, December 10. No dividends. Decrease in surplus during 
the year, $239,646.69. Number of meters, 112 ; connected load, 70,870 kilowatts. 
Number of consumers, 29. 

Regarding your Inquiry, "Total kilowatts capacity, generated or produced," I 
am unable to interpret this Inquiry. 

Very respectfully, W. J. Meyers, 

Statistician. 



\ 
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» 

ARGUMENT OF THB HON. FRANCIS LYNDB STETSON BEFORE THE 

SECRETAllY OF WAR. 

Mb. Secbetabt : By your Invitation, the representatives of tlie Niagara FbUa 
Power Co. and (be Canadi.-?n Niagara Co. now appear before you upon their 
appiiontiou toi- your permit to transmit from Canada and to receive in tbe 
United States electric iK>wer generated in Canada from the works of tbe 
Canadian Niagara Co., to an amount not less than that indicated in the report 
of your engineer, Capt. C. W. Kutz, enlarged In accordance with the views 
of the American members of the International Waterways Commission. 

Under the act of June 29, 1906. adopted upon the report of the House Com- 
mittee on Rivers and Harbors, presented by its chairman. Judge Burton, after 
protracted hearings and personal insi)e?tion, you were authorized to grant per- 
mits in the aggregate for the transmission of 350,000 electric horsepower from 
Canada. Of Uiip nnionut the transmtsHlon of 190/JOO electric horsepower is 
to be permitted after practical exjierience shall have demonstrated the effect 
upon Niagara Falls of transmitting 160,000 electric horsepower from the 
Canadian side. Your engineer, Capt. Kuiz, and tlie three commissioners, who 
at the hearing before you on July 12, 1906, were justly termed by Mr. McFar- 
land,^ " the very able governmental commission which has looked into the 
physical details of this question,"^ have investigated the conditions and have 
submitted you their reports that your discretion may be exercised to the extent 
of now permitting transmission of 100,000 electric horsepower, with conditional 
enlargement as stated by the American commissioners. 

Their calm, lucid, and impartial report upon this point has stirred to oppo- 
sition Mr. J. Horace McFarland, president and spokesman of the American Civic 
Federation, some of whose extraordinary statements may well be considered 
at the outset, for if well founded the allegations of Mr. McFarland would pre- 
clude any transmission at all. 

At the hearing in July, Mr. McFarland referred to himself as a " white black- 
berry," and as the " lone representative of the people." Since then and since 
the reports of your advisory offioers he has " gone to the country " with printed 
broadsides for the newspapers, intended to induce letters and telegrams to 
you to overrule your advisers, and making allegations so violent and so inac- 
curate, that, as I suggested in July the source from which they emanate can 
not be regarded as strictly responsible; that is, as feeling bound to substantiate 
them. This charge Is material and proper for present consideration, fbr, if 
well founded, it must relieve you from the necessity of giving serious attention 
to his heated appeal, or to "the flood of personal letters" thereby invited. Of 
course, the burden is upon me to support this charge of irresponsible and inac- 
curate assertion; for at the July hearing, referring to Mr. McFarland's extreme 
statements, I said that if the eifect upon Niagara were to be as serious as he 
anticipates, I should be with him entirely. 

Therefore, it is due to the gravity of the interests involved that I aboald 
indicate some of the important errors of JNir. McFarland doing grave injustice 
to men not less honest than he. 

SOME MISSTATEMENTS BY MB. M*FABLAND. 

1. Mr. McFarland states that the Canadians already have cut off 500 feet of 
the Horeshoe Falls " to accommodate a power company," and again " to give 
a better chance to one of the power companies." 

This statement Is absolutely untrue, and upon July 12, 1906, Mr. McFarland 
was informed of that which is the truth, namely, that whatever was done In 
this particular was done by the order of the commissioners of the Queen Vic- 
toria Niagara Falls Park not for the purposes of any power company but for 



^ In his excess of zeal In a cause which In its intention is highly meritorious, Mr. 
McFarland has made attacks upon our companies so unfounded as to compel me to dissect 
and to refute them. This necessarily gives to my remarks more of a personal turn tban 
I desire, for I understand that Mr. McFarland has been and is a useful public citizen. 
I have nothing to say In derogation of his character or his motives, though in this dis- 
cussion, like the cowboy In the Western mining camp, he does seem to be '* mncommon 
free with his gun." 

' These are the same gentlemen to whom In his third emergency call, dated November 
19, Mr. McFarland refers, as " the corporation-favoring International Waterways Com- 
mission.*' No one now or hereafter, not even upon careful investigation of this questitm. 
can venture to differ from Mr. McFarland's decisions, without attracting his virulent 
comment. 
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tbe improvement of the Queen Victoria Park in the exercise of the ezclusire 
jnrisdictlon of the commissioners. 

This is stated by the commissioners as follows In their seventeenth annual 
report for the year 1002, before any Canadian power companies were In 
operation : 

•*At Toble Rociv the r«H?essIon of the Falls has of Inte ypars bared a large area 
of the river bed, and advnntajrc has been taken of the surplus material from the 
works in progress to reclaim all this area and provide a new and most attractive 
point from which to view the Falls and gorge" (p. 45). 

And again {at p. 8) : 

" The filling in of the nhore line above tlie Falls by excavated material from 
the tunnels will increase the park area very considerably and will permit the 
roads and walks being constructed on the margin of the river, which will greatly 
improve the views of the upper rapids and at the same time cover the foreshore, 
which In some places has become exposed by the recession of the waters owing 
to the breaking away of the cataract" 

The arrangement here referred to by the commissioners was embodied in a 
plan delivered by the commissioners to the contractor, Mr. A. C. Douglass (now 
:»iayor-e1ect of Niagara Falls), who complied with such plans because of th6 
instructions of the commissioners and not for any purpose or advantage of any 
power company. 

On July 12, 1906, when the Secretary was at Niagara, the facts as last given 
were stated to Mr. McFarland by Mr. Douglass In the presence of Mr. P. P. 
Barton, general manager of the Niagara Falls Power Co. It was pointed out 
that the Ulling did not in any way benefit any power company and was not 
desired by any power company, and that the small streams cut off were hisig- 
nificant from the scenic standpoint 

As reported from the Canadian commission, the facts are as follows: After 
the fall of Table Rock and the consequent erosion of the concavity of the Horse- 
shoe Falls the current sought and deepened the central channel, exposing the 
higher margin of the Canadian shore. To reclaim this exposed margin was the 
continuous purpose of the Canadian commissioners from their appointment in 
3S87, prior to any power development. In pursuance of this purpose they have 
caused to be reclaimed an area which, measured along the crest line of the 
Horseshoe Falls, extends 400 feet, but at right angles to the original shore line 
only 175 feet, and this reclamation they deem to be for the public benefit Of 
the 400 feet reclaimed 150 feet had been reclaimed prior to 1895. 

If, as usual, Mr. McFarland doubted the truth of any statement favorable to 
the power companies. It would have been easy for him to ascertain the facta 
from the Canadian commissioners. But he has chosen to make a derogatory 
and untrue assertion, notwithstanding forewarning of its falsity, and thus has 
invited the renewal of the charge of irresponsibility, which now I must repeat 

Since the foregoing was written the Canadian Niagara Power Co. has received 
from the Queen Victoria Niagara Falls Park commissioners the following letter, 
finally and utterly destroying the basis of Mr. McFarland's twice-repeated 
libelous charge : 

Queen Victobia Niagara Falls Park Commibsionebs, 

Toronto, November 20, 1906, 
Canadlan Niagara Power Co., 

Niagara Falls, Ontario. 

Dear Sirs : Referring to the following statement contained in the pamphlet 
entitled ** Imminent Danger to Niagara Falls," viz, " they have already cut off 
500 feet of it " [Horseshoe Falls[ " to accommodate a power company I " I have 
only to state that the Instruction to your company to deposit the waste material 
from tunnels, and so forth, on the margin of the river was for the purpose of 
improving the scenic conditions of the river shore. Owing to the continued 
falling away of enormous masses of rock at what might be called the apex of the 
Horseshoe Falls, drawing the water from the shore line into the center of the 
river, the river on the Canadian shore had become dry, exposing large areas of 
unsightly bowlders and ragged rocks. 

The commissioners, therefore, thought it well to take advantage of the 
work of excavation which was then in progress, in order to remedy these un- 
sightly conditions brought about by the water receding from the shore line. 

So far from the commissioners being under the dictation of your company 
or of any other power company in this particular, they acted according to their 
best Judgment, and they believe they have succeeded in enhancing the sesthetle 

2830^—12 23 
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conditions of the Horseshoe Falls, as well as of the shore line approaches 

thereto. 

' Believe me, yours, truly, J. W. Lanomuib, Chairman. 

2. As to the amount of water likely to be withdrawn, Mr. McFarland makes 
the following extraordinary misstatements:^ 

(a) *'A recent examination of the tail races and channels intended to turn 
the water into the Niagara River after It has been used In the great turbine 
wheels of the existing Canadian plants, shows that their aggregate section is 
68 by 72 feet. The velocity of water now beginning to rush through these vast 
channels is at least five times that of a rapidly flowing river. Is it likely the 
volume of water w^hich will pass at Niagara si)eed through a channel as wide 
as a city boulevard and as deop as a six-story office building will not make any 
difference in the volume of the Falls?" 

The aggregate section of GS by 72 feet given by Mr. McFarland would be a 

prism of 4,896 square feet, which is about three times the aggregate of the 

actual cross sections of the tailraces of the three Canadian developments, 

whose measurements are as follows: 

Sqa&re feet. 

C. N. P. Co. tunnel, cross section 405 

Electrical Development Co. cross section, approximately 514 

Ontario Powep Co. tailrace, approximately 720 

Total 1,639 

(&) Mr. McFarland further states: 

"Another computation shows that the water it Is proposed to abstract on 
the Canadian side alone would make a rapidly flowing river 1,6S5 feet wide 
«Dd 18 feet deep " — 

and In another place — 

** a rapidly running river nearly half a mile wide and 18 feet deep." 

' The engineers of the Niagara Falls Power Co. advise me that this 8tat^ 
ment is even more wide of the truth than those already dissipated. 

The amount of water on both sides which under the temporary permits of 
the Secretary, and the report of Capt. Kutz, it is proposed now to abstract 
would be 26,100 feet per second.' This volume of water, flowing out of a river 
18 feet deep and 1,685 feet wide, would make a "rapidly flowing river" only 
if tills term, borrowed from Mr. McFarland, could be applied to a stream run- 
ning at the rate of less than half a mile an hour, which may be compared with 
the water in the Schoelkopf Canal that runs about 5 feet per second or approxi- 
mately 4 miles an hour. 

(c) Mr. McFarland endeavors to heighten the p^rll by stating tiiat — 

" The volume of water thus withdrawn will more than equal the present aTer- 
age outflow at the mouth of the Hudson, Delaware, and James Rivers com- 
'blned." 

But these are tidal rivers, and the outflow at their mouths is inconstant, and 
is not susceptible of comparison with the current of Niagara, which at all 
times is a rapidly flowing stream. It is possible that because of the slowness 
of current, all of these three tidal rivers In their entire volume at their mouths 
would be inadequate to the regular production of 350,000 horsepower; but we 
repeat, in the present case, terms of horsepower are not suitable terms for 
comparison. As already observed, Mr. McFarland himself has stated the aggre- 
gate section of the water which he charges is to be withdrawn, viz, a prism 
of 68 by 72 feet, this being three times the prism actually contemplated. But 
his imagined prism would be but an insignificant fraction of the prism of the 
mouth of any one of the three rivers named by him, much less of the three 
livers in combination. 

(d) Mr. McFarland scoffs at the contention that the withdrawal of the 
■ amount reported by your advisers will have no appreciable effect upon the 

scenic grandeur of Niagara Falls, and cites — 



^ In a published Interview the eminent physician and citizen of Buffalo, Dr. M. D. Mam, 

refers to these statements ns well af> other statements of Mr. McFarland, deprecating 

.any doubt of their truth. If, as now shown, the absolute error of these statements bad 

been known to Dr. Mann and to the many others who have been misled thereby, they could 

not have expressed themselves as they have done. 

. * Present permits, American side, 8,000 + 4,000. Mr. McFarland's statement for 160,000 
■Orsepower. Canadian side, 13,500. 
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'•the sober finding of the American members of the International Waterways 
Commission, that * the glory of Niagara Falls lies In its volume of water rather 
than in its height or in the surrounding scenery/ " 

But, as stated by Mr. McFarland In his circular of November 5, this " is the 
very same body that has recommended to Secretary Taft to permit the admis- 
sion of 160,000 electric horsepower from the Canadian side." Why should the 
capacity or the fairness of this body now be questioned? 

(c) Mr. McFarland flouts the engineers who insist that no damage will be 
done to the Falls, and " those who bring the oldest inhabitant of Niagara to 
testify that he can not see any difference." He prefers to rely upon " recent 
visitors to the Fjills." who " Insist that there is already evident a substantial 
reduction in their glory." 

The suggestions of Mr. McFarland as to a present apparent depletion of 
Niagara must have been refuted by the iK^rsonal observation of the Secretary 
upon the day of the hearing at Niagara, July 12, 1906, when the works ui^on 
the American side were in full operation. I am not the " oldest inhabitant " ; 
but after nearly 20 years of continuous observation of the volume and flow at 
Niagara Falls, I am prepared to maintain, and I challenge successful denial of 
the proposition, that upon that day there was no diminution of the volume or 
flow of the Niagara River which was susceptible of observation. Neither Is 
there now any appreciable diminution.^ 

This is in nccordance al^o with the testimony of the water gauges, which at 
least three times a day for more than 15 years have been maintained and 
examined by the Niagara Falls Power Co. and by the Schoelkopf Co. These 
observations show not only that there has been no observable depletion of the 
American Falls, but that there has been no material diminution, even when 
tested by water gauges. The fact is that the draft upon the American side has 
resulted in the reestnblishment of the r<^gimen of the river by contribution from 
the Canadian side, where the water is deeper. (See Bogart, post.) 

It has been suggested by some, though doubted by others, that the additional 
waterways furnished by the tunnels tend to Increase the rapidity of the flow In 
the river Itself and thus to draw more rapidly upon the ample reservoirs of 
Lake Erie. In its effect upon this reserve the largest proposed diversion would 
be insignificant. (See Proceedings before the River and Harbor Committee, 
Prof. Williams, p. 237; contra, Gen. Ernst, p. 237; Brackenridge, p. 204.) 

»Thl8 accordB with the vIpw of Mr. C. M. D. Bnrton. wliose highly Intellli^ent and 
able plea for Niagara's proRervatlon In I^enlle's Woekly for November 8. thounrh not 
wholly fre« from error, In commendable for its purpose to treat the subject fairly. Mr. 
Burton, in substance, concedes that " the Falls have not suffered perceptibly as yet,'* 
and states that '* mnasuroments show that the present diversions have lowered the 
water at the brink a few Inches,'* though he thinks that possible future diversions to the 
full extent authorized, '* may well be subject for apprehension." See, also, the state- 
ment below of the Kev. Dr. Ilallock. 

This was the testimony also of Chairman Dow, of the New York Niagara Reserva- 
tion, before the Committee on Rivers and Harbors (Report of hearings, p. 170) : 

" Mr. LAWftBNCS. Did I not understand you to say that yon could not observe any 
dlmi nation? 

" Mr. Dow. I can not define it by the eye. 

"Mr. Lawbbncb. How could you detect it? 

" Mr. Dow. This report would show the difference. 

"Mr. Lawrence. As a scenic spectacle, what has been the effect? 

•• Mr. Dow. Very little. 

** Mr. Lawbvncb. So that if there has been any marring of the scenic effect, it has been, 
as Mr. McFarland says, due to the erection of structures? 

•* Mr. Bbdb. You can not detect It by sound either, can you? 

" Mr. Dow. No, sir. It is the fear of the future development that brings us her^— 
what may be done. We are looking after this tremendous diversion." 

From this it appears that after 181.000 horsepower has been taken from the American 
side, the scenic effect Is not visible even to the chairman of the New York Niagara 
Reservation. This Impressive fart becomes especially important in the consideration of 
the probable effect upon the Horseshoe F'alls. over which, as Mr. Dow testified, there 
is a flow which In volume is nine times i;reater than that of the American Falls. It 
has been and Is generally reco^rnixed that the draft on the Canadian side is so far 
below the division of the river at (Joat Island that the draft proposed on the Canadian 
side would not sensibly affect the American Falls. 

This was the basis of my oral argument, addressed to the Secretary of War on 
November 26. that — 

" This leads me to the conclusion, and I hope you may be led to the conclusion 
from an observation of the conditions, that It Is practically demonstrated that 131,000 
horsepower produces no appreciable diminution of the .\merican Falls; and inferentlally, 
that 350,000 horsepower taken from the Canadian Falls, which Is from six to ten times 
the capacity of the American Falls, and which draft, as stated by Prof. Clarke this 
morning, would not affect the American Falls — I say that the Inference which you are 
permitted to draw, and I believe you will draw, Is that the withdrawal of 350,000 
horsepower would not nffect the Canadian Falls any more than the withdrawal of 131,000 
horsepower has affected the American Falls, and which Is not appreciable." 
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3. Mr. McFarland permits himself to indulge Id the following inslnaation, 
which is unworthy, and in its necessary implication is absolutely false. He 
says: 

"It is reported that they are ready to deceive the authorities, for one of their 
engineers unwittingly disclosed the fact last July that preparations had beea 
made to bring in 40,000 horsepower and to expend it or waste it tbrou^ a 
water rheostat, in order that they might claim and show by instrument that 
they are actually transmitting that enormous amount of power." 

The reference here is to the Canadian Niagara Power Co., which I represent 
I appeal to the personal experience of the Secretary of War, or his engineer, 
Capt. Kutz, and of the American members of the International Waterways 
Commission whether the conduct and bearing of the Ca median Niagara Power 
Co. and its officers have not been such as absolutely to refute the suggestion 
that it has been "ready to deceive the authorities," even though it were silly 
enough to wish so to do. All of its works and records have been thrown open 
fully and cheerfully to all of the authorities. It would have been futile, as it 
would have been base, for the company to make any false pretense that it was 
otherwise disposing of an amount of power that it was carrying only to waste 
In a water rheostat. Any such false pretense could not have survived inspec- 
tion for five minutes. 

However, it is true, and it was perfectly legitimate, that upon the introduc- 
tion of the Burton bill it was considered whether, in order to demonstrate the 
actual producing and carrying capacity of its Canadian works and conduit as 
actually installed, and not to deceive, this company should not carry to the 
American side, not 40,000 horsepower, but 16,000 horsepower additional to the 
16,000 stated by me at the July hearing. 

When, Mr. Secretary, at the July hearing you asked me how much power we 
were carrying to the American side, I answered 16,000 horsepower. I did not 
say 32,000 horsepower or 40,000 horsepower. That was the first time the ques- 
tion was raised. The condition was necessarily obvious to the authorities: and 
how could we attempt to deceive the authorities? The project of transmitting 
82,000 horsepower was considered, although because of delays in the completion 
of its new transmission line (now in operation) it was not then prepared 
usefully to employ the power. This being so, the actual capacity of the genera- 
tors and conduits as then installed could have been demonstrated practically 
only by carrying the power into a water rheostat, for no other dispositioQ 
would then have been practicable. There was no secrecy about this proceeding, 
and the prominent location of the buildings would make any such preparations 
a matter of common knowledge as well as the obvious intent. The facts were 
always accessible to every one, including Mr. McFarland, and there would have 
been no necessity for misstatement, either by the company or by Mr. McFar- 
land, either as to figures or as to motives. But the idea never advanced be- 
yond preparation. It is not strange that the distortion of such a perfectly 
proper proceeding should be introduced by the words, "It is reported that" 

4. Mr. McFarland states that at the hearing at Niagara Fails on July 12 all of 
the Canadian power companies " agreed on one point, which was that the Ameri- 
can public was very foolish in Interfering with their beneficent desires to 
produce power at its expense." 

I appeal to the record, as well as to the memory of the Secretary, for the 
refutation of this statement, certainly so far as I am concerned. 

Upon that occasion I began my remarks by stating that I believed, and should 
give my reasons for believing, that the impairment of Niagara would not be so 
serious as anticipated by Mr. McFarland ; and that if it were to be as serious 
as anticipated by him I should be with him entirely. (Record, p. 21.) 

And now I repeat as firmly and comprehensively as I can that I have nothing 
but respect for the sincere men and women who by appeals, sometimes as 
Incendiary and erroneous as those of Mr. McFarland and sometimes more 
temperate but not founded on investigation, have been stirred to anxiety lest 
the greatest natural wonder of northeastern America is to be destroyed or 
impaired. This anxiety is praiseworthy, and, did I believe the peril were real, I 
should stand with those who feel and express this anxiety. If I believed that 
the pioneer companies I represent would have produced any such result I 
would cheerfully forego every ,penny of possible profit rather than further the 
enterprise. But I do not so believe, nor after their exhaustive investlgatiOTS 
did Judge Burton or his committee so believe, for otherwise they would not 
have reported the bill which invests you with your discretionary powers op 
to the limit fixed by the law under which we now are proceeding. 



PKESEBVATION OF NIAGABA VALLS. 361 

The question Is not, as suggested by Mr. McFarlaud, one as to the folly of the 
Amcricjin people, but is one of fact — " Will or will not the Falls of Niagara be 
affected appreciably by the diversion or the transmission of the waters to the 
extent recommended by the American members of the International Waterways 
OommisBion?'* This is the question which to the extent of 350,000 horsepower 
from the Canadian Falls Congress decided to leave open for determination by 
yoUt^and it Is the question upon which you have chosen to take capable and pro- 
fessional advice fiom your captain of engineers and the American commis- 
sioners. It is the question also concerning which the advice of these commis- 
sioners as to the aggregate quantities that may be withdrawn is the basis of 
our appearance before you to-day. 

It Is an insult not only to the companies whose position he belles, but also 
to yourself, that Mr. McFarland should have issued the misstatements of which 
he has been guilty. He has advised the American people that — 

''Resolutions and petitions have little force, but a flood of personal letters 
will be effective. This flood should begin to drop in upon Secretary Taft at 
once and continue until November 15." ^ 

A " flood of personal letters," induced by such a cloud-compelling appeal, can 
have little weight with the Secretary, not even though the flood were to equal 
" the combined outflow at their mouths of the Susquehanna, Potomac, Hudson, 
Delaware, and James Rivers." This is a case in which apparently Mr. McFar- 
land has proceeded upon the second line of the Lincolnian canon, that you 
** may fool all of the people some of the time." 

Disregarding the statutory regulation of the Niagara Falls Power Co., 
which at its own suggestion limited its rights to 200,000 horsepower, Mr. 
McFarland states that the power-developing companies were perfectly satisfied 
to have all the water they wanted for nothing from the State of New York — 
and this in the face also of the fact that, as has been decided by the courts, the 
power companies upon the American side, being the riparian owners, received 
from the State of New York no right in Niagara waters to which they were 
not Justly oititled by virtue of their riparian rights. Neither the State of New 
York nor the United States were the owners of the running waters as against 
the riparian owners (Niagara Falls v. Smith, 70 App. Div., 543; 175 N. Y., 469: 
see also Sweet v. Syracuse, 129 N. Y., 316-335; Niagara County, etc., Co. v. 
College Heights Co., Ill App. Div., 770.) 

5. Mr. McFarland states that — 

"Not content wltli getting free water from the United States* to produce 
proflt-bearing power, the Niagara Falls power companies have introduced con- 
siderable water into their stock, it is said, which is free to those inside, but 
expensive to the public." 

This statement can refer to only two companies, the Schoelkopf company, 
which has a stock of only $500,000, of which no part has ever been sold to the 
public, and the Niagara Falls Power Co., which has a capital stock of about 
$4,000,000, which has never sold above 80 cents on the dollar, and which in the 
sixteenth year of Its issue sells for only 50 cents on the dollar, although in the 
opinion of the company it represents an investment fully equal to the par 
amount of the stock. 

Mr. McFarland refers to the greed of these companies. The extent of that 
greed may be Indicated by the fact stated by me at the July hearing, that for 
16 years the Niagara Falls Power Co. has been contented to continue with a 
cash investment of over $20,000,000, receiving only ordinary interest upon the 



^ In his third emergency call, dated Not. 19, Mr. McFarland reproduces bis metaphor. 
A literal response will Inundate the war office until It becomes a bureau of rivers and 
harbors ! He says : 

" This second postponement gives further opportunity to strengthen the Niagara 
flood of protest and appeal which Is being turned toward the one man in America who 
can halt the commercial assault upon our greatest scenic glory." 

•This is an error. No company has yet got free water from the United States. Under 
the law (see authorities above recited), as against the Niagara Falls Power Co. and the 
Schoelkopf company, riparian owners, neither the United States nor the State of New 
York owned the water of the river. The State of New York did own the lands under 
water, which It sold to these upland owners upon the same public terms as to any and 
all other owners of uplands. The same critics who now assert that the State of New 
York, which without aid from the United States has paid out millions to preserve the 
Falls, is without Jurisdiction to license power companies, in the same breath condemn 
the riparian companies for making no payment to the State. One answer is that, unlike 
the Province of Ontario, the State of New York neither sold or leased any upland to 
these companies whose canals and tunnels were entirely on their own riparian uplands 
oatslde of the State reservation. 
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cash inveBtment represented by Its bonds, and without a dollar of dividend npon 
its very moderate stock, in which alone could be found any opportunity for 
real profit. A corporation whose activities and energies are directed to, and 
satisfied by, the return of ordinary interest, can not Justly be accused of greed. 

6. Mr. McFarland refers to- a newspaper publication of a plan of merger 
of the four power companies of Niagara Falls, so as to create a monopoly, and 
asks: "Should the United States protect this potential monopoly?" 

The suggestion of an intended monopoly is absolutely untrue In fact. Neither 
the Niagara Falls Power Co. nor its subsidiary, the Canadian Niagara Co., liaa 
any present intention of entering into a combination with any company. Against 
any monopoly, though intended, sufficient protection would be afforded by the 
provisions of each of their charters. 

7. Mr. McFarland indiscriminately assails all of the power companies, irre- 
spective of the fact upon which I dwelt at the July hearing — that the two 
pioneer companies, the Niagara Falls Power Co. and the Schoelkopf company, 
were absolutely immune against any charge that their operations would or could 
appreciably diminish the volume of Niagara Falls. 

This fact was the subject of examination and final report by the committee 
of the New York Constitutional Convention of 1894 ; the report, upon page 11, 
stating — 

"Two of them" (that is, the Niagara Falls Power Co. and the Schoelkopf 
company) ** have expended large sums of money, and are now operating their 
respective plants, and the amount of water which they take will not do any 
appreciable injury to the Falls." 

At the July hearing, in answer to my question as to his view of the effect ot 
the diversion by the Niagara Falls Power Co., Gen. Ernst replied : 

" If you were the only persons concerned, you would probably never have 
heard all this agitation." 

IFpon this impressive recognition of our Innocence of the charge of injurions 
assault upon Niagara Falls, I am content to resL 

The report of the engineer, 1910, states that there has been no injury what- 
ever to the American Falls ; and that of the injury to the Canadian Falls only 
an unknown part is due to diversion, the larger part being due to natural 
causes, the erosion of the crest. 

THE COMPARATIVE GOST OF NIAGARA POWER. 

The Niagara Falls Power Co., this pioneer in the development and establish- 
ment of great electrical central power houses and lines of transmission, has 
conferred an inestimable benefit on mankind, and in an especial degree upon 
the Niagara frontier, to which it is now delivering more than 100,000 horse- 
power at prices which, though misrepresented and ridiculed by Mr. McFarland, 
are readily accepted by hundreds of users, and this without compulsion ; for If 
the Niagara power were not more to their advantage than steam power devel- 
oped from coal, they would use steam power. 

The Niagara Falls Power Co. has published its schedule for standard 10-hour 
meter power at a rate which offers a maximum use of 100 horsepower and an 
average use of 75 horsepower for a month of 250 hours, at an aggregate price 
of $144.17. This compares with the following reported charges in six important 
northern cities: 

Boston $937.50 

Philadelphia 839.25 

New York. 699. 37 

Chicago 629.43 

Cleveland 559.50 

Rochester 419.62 

Niagara Falls 144. 17 

In the face of such figures, who can doubt the beneficent effect of the opera- 
tions of the Niagara Falls Power Co. furnishing power at not more than one- 
fourth of the cost in New York, Chicago, or Cleveland, and at less than one- 
fifth of the cost in either Boston or Philadelphia? 

Mr. McFarland's statement as to the cost of the public lighting in Buffalo, 
misleading as it is, has nothing to do with the case. Neither the Niagara FalW 
Power Co. nor its ally, the Cataract Power & Conduit Co., has any relation to 
or control over the public lighting in Buffalo. They merely sell and deliver 
electric current to the lighting company, the same as to any other customer over 
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whom they have no more control than the paper seller has over the imagina- 
tions which Mr. McFarland Indiscriminately impresses upon his voluminous 
printed output 

In great numbers, our customers have come to Niagara Falls, which at the 
beginning of our work was a country village with comparatively few industries, 
until now it lias become^ a prosperous city, the ninth in the State, in the volume 
of industrial products approaching $20,000,000 per annum,^ and this without 
appreciable diminution in the apparent volume of Niagara River, and with a 
steady Increase in the number of visitors, not only to the Falls but to our 
power houses as well. The moderate admission fees charged to such visitors 
are used for the benefit of employees. 

THi: MABVSLOUS ACHIEVEMENT OF THE NIAGABA FALLS POWEB CO. 

In the year 1809 our continuing achievement was well described by Theodore 
Roosevelt, then governor of New York, who completed his inspection of our 
works by writing over his subscription in our Visitors' Book, "A marvel indeed." 

How 'great is the marvel and bow splendid the achievement lias been elo- 
quently expounded by that inspired seer of both present and future, Mr. H. Q. 
WellSy in the following wonderful words, written without previous knowledge 
of or inspiration from our Companies, and published in the Harper's Weekly 
of July 21, 1906: 

[H. G. Wells on the Niagara Falls Power Co.] 

•* The dynamos and turbines of the Niagara Falls Power Co., for example, 
impressed me far more profoundly than the Cave of the Winds ; are, indeed, to 
my mind, greater and more beautiful than that accidental eddying of air be- 
side a downpour. They are will made visible, thought translated into easy and 
commanding things. They are clean, noiseless, and starkly powerful. All the 
clatter and tumult of the early age of machinery is tast and gone here; there 
is no smoke, no coal grit, no dirt at all. The wheel pit into which one descends 
has an almost cloistered quiet about its softly humming turbines. These are 
altogether noble masses of machinery, huge black slumbering monsters, great 
sleeping tops that engender irresistible forces in their sleep. They sprang, 
armed like Minerva, from serene and speculative, foreseeing, and endeavoring 
brains. First was the word and then these powers. A man goes to and fro 
quietly in the long clean hall of the dynamos. There is no clangor, no racket. 
Tet the outer rtm of the big generators is spinning at the pace of a hundred 
thousand miles an hour; the dazzling clean switchboard, with its little handles 
and levers, is the seat of empire over more power than the strength of a 
million disciplined, unquestioning men. All these great things are as silent, 
as wonderfully made, as the heart in a living body, and stouter and stronger 
than that. • ♦ • 

" When I thought that these two huge wheel pits of this company are them- 
selves but a little intimation of what can be done in this way, what will be 
done in this way, my imagination towered above me. I fell into a daydream 
of the coming power of men, and how that power may be used by them. ♦ * ♦ 

" For surely the greatness of life is still to come: it is not in such accidents as 
monntains or the sea.' I have seen the splendor of the mountains, sunrise 
.md sunset among them, and the waste Immensity of sky and- sea. I am not 
blind, l)ecause I can see beyond those glories. To me no other thing is credible 
than that all the natural beauty in the world is only so much material for the 
imagination and the mind, so many hints and suggestions for art and creation. 
Whatever is, is but the lure and symbol toward what can be willed and done. 
Man lives to make — in the end he must make, for there will be nothing left 
for him to do. 

"And the world he will make— after a thousand years or so. 

" I, at least, can forgive the loss of all the accidental, unmeaning beauty 
that is going for the sake of the beauty of fine order and intention that will 
come. I believe — passionately, as a doubting lover believes in his mistress — in 
the future of mankind. And so to me it seems altogether well that all the froth 



^ Bnlietln 57 of the Census of Manufactures for 1005, shows the following increases in 
the value of manufactured output from 1900 to 1005 : 

Buffalo, from 1126.150.889 to $172,115,101 : Niaj^ara Falls, from $8,540,184 to $16,- 
015,786: TiOckport, from $5,352,660 to $5,807,008: Rochester, from $59,668,959 to 
$82,747,370; Syracuse, from $26,540,207 to $34.82.^,751. 
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and hurry of Niagara at last, all of it, dying into hungry canals of intake. 
Should rise again in light and power, in ordered and equipped and prored and 
beautiful humanity, In cities and palaces and the emancipated souls and hearts 
of men • ♦ ♦." 
. Mr. Wells is not alone in his belief. 

Prof. Walter fYewen Lord, of Durham Ck>llege and of the Unlyerslty of 
Cambridge, has expressed himself as follows, as appears in the Toronto Mail 
and Empire, upon December 4, 1906 : 

" I went over the Niagara power plant at the Falls the other day. It was a 
reyelation to me. The cataract was wonderful, of course, but It struck me 
that the work of man in harnessing it was far more wonderful. It seeme} to 
me the greatest thing that was ever attempted — the greatest thing on earth." 

THE TESTIMONY OF THE BEV. J. N. HALLOCK, D. D. 

In a recent issue of the Christian Work and Evangelist. Dr. Hallock says: 

"A new Niagara, * harnessed ' but not hushed, with Its beauty unmarred and 
Its torrential fury undiminished, now greets the astonished eyes of pilgrims to 
ttiis picturesque region. The hand of the engineer has left the mighty cataract 
untouched, while adding to the attractiveness of nature's greatest wonder. 
Niagara Is practically Just as it was 10 or 20 years ago, impressive in its com- 
bination of picturesque beauty and awe-inspiring grandeur. The rapids and 
whirlpool still excite the admiring wonderment of men. But there is much more 
than the Falls and the scenic beauties of the river to interest and charm those 
who visit this New World Mecca. 

"I am not sure but that the popular apprehension regarding the possible 
destruction of the Falls by the power companies has increased the tide of travel 
in this direction this summer. Thousands of persons no doubt actually be- 
lieved they were gazing upon the cataract for the last time. Natural Niagara 
la still a spectacle of beauty and power; industrial Niagara is a wonderful 
demonstration of man's mastery over the forces of nature. The works of the 
engineer which use the waters of Niagara River to drive the wheels of in- 
dustry are even more spectacular than the cataract itself. ♦ ♦ ♦ 

"After rushing the turbine wheels beneath these power houses, developing a 
total of 110.000 horsepower, the water passes through a tunnel a mile long 
under the city of Niagara Falls, and empties into the lower channel under the 
first steel bridge. Over 1.000 men were engaged continuously for more than 
three years In the construction of this tunnel, which called for the removal of 
more than S00,000 tons of rock and the use of more than 16.000,000 bricks for 
lining. 

"As these power houses represent the first attempts to 'harness* Niagara 
upon a big scale and embody the latest achievements of electrical engineering, 
they are visltbd yearly by thousands and form one of the attractions of the 
Niagara regions.* 

" It is in no small measure due to the energy, courage, and perseverance of 
the directors of the Niagara Falls Power Co. and their associate engineers that 
Niagara Falls owes Its present Importance as an Industrial center. 

" Upon October 4, 1890, ground was broken at Niagara Falls. N. Y., for the 
Initial power Installation of the Niagara Falls Power Co. The trial develop- 
ment was for 15,000 horsepower. At that time, three small towns, with a com- 
bined population of less than 10,000, were contained within the limits of what 
is now the city of Niagara Falls. The assessed valuation of all three towns 
was about $7,000,000. Five years later the first electrical power from the 
initial Installation was delivered commercially to the Pittsburgh Reduction 
Co. for the manufacture of aluminum. To-day, 16 years after the breaking 
of ground for the tunnel, the aggregate amount of power developed by the 
Niagara Falls Power Co. and its allied interest, the Canadian Niagara Power 
Co.. Is about 160,000 horsepower, with additional capacity In course of con- 
Btructlon amounting to 60,000 horsepower. Niagara Falls is now a city of 
almost 30,000 inhabitants, with an assessed valuation amounting to over 



1 The vlsltora have numbered many thousandH, and have fnclnded the wise and the prat 
of the earth. William McKlnloy's last signature, an hour before the fatal shot at Buffalo, 
was Inscribed in our visitors' book. As already observed, Theodore Roosevelt wrote 
his name there In 1890. LI Hung Chang and Lord Kelvin, foremost In their widely sep- 
arated spheres, have been followed by vast processions through these power honsea and 
have left their tribute of admiration also upon our books. 
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$20,000,000. Such In brief are Bome of the resQlts accomplished by the men 
and ensineers who hameeaed Niagara Falls. Less than 4 per cent of the total 
flow of ^vater over Niagara Falls has been diverted by these companies, and 
Us beauty and grandeur are unimpaired." 

THE NIAGARA FAIX6 POWER CO. NOT A VANDAL. 

We readily accept the characteristically fine statement of President Roose- 
velt tbat Niagara Falls should be preserved " iu all their beauty and majesty," 
and we rest confidently on the proposition already announced by us and 
elaborated at the July hearing that no use of Niagara waters accomplished or 
proposed, by either or both of our two pioneer companies who have spent 
hundreds of thousands of dollars to secure the most appropriate architectural 
effects ^irould diminish either the beauty or the majesty of Niagara. If there is 
to be any such injury, It will be because of the proceedings of later comers, 
whose plans originated and have developed subsequently to ours. For their 
actions, if injurious, our two power companies should not suffer. Those later 
comers undoubtedly will be able to speak for themselves. They can not speak 
or act to the detriment of our prior rights ^nd the innocuous character of our 
separate and independent exercise of those prior rights. They have filed briefs 
apparently in attempted diminution of our rights, although we had not ip any 
way attacked them. We are forced now to an assertion not only of our rights 
but of our priority of right even if necessary to the entire subordination and 
possible exclusion of any beneficial enjoyment by them. 

Recognition of the Niagara Falls Power Go. as the pioneer in electrical de- 
velopment has been made by many, but by no one more graciously or acceptably 
than by Gen. Greene, the representative of the Ontario company, in the fol- 
lowing language: 

" Mr. Stetson claims that his company is the pioneer company in the develop- 
ment of Niagara power. We cheerfully concede this claim. By the brains and 
the courage of Mr. Stetson and his associates, at a time 10 years ago when the 
electrical science was far less developed than at present, and the hazard of the 
enterprises correspondingly greater, the utilization of so much of the power 
of Niagara as can be taken without in any way detracting from its sphere and 
glory as a scenic spectacle, was made possible; and I would like to add, if I 
may, that Mr. Stetson and his friends, as well as those associated with me in 
the Ontario Power Co., are the true friends of Niagara, and can be more safely 
trusted to preserve its beauty than the noisy advocates who occupied so much 
of your time yesterday with misleading statements." 
In the same interest, Mr. Cravath followed Gen. Greene, saying : 
" While Mr. Stetson has been a pioneer in the generation of power, we have 
been the pioneer in the long-distance transmission of this power in the State of 
New York." 

Mr. Secretary, this question which Is now before you, as I apprehend It; con- 
cerning the distribution of the amounts of power to be taken generally by the 
different companies upon the report of your engineer as to the aggregate amount 
of power to be taken by companies from the Canadian side and transmitted to 
the United States, is different from the question of how much power can be 
taken in the aggregate from the Niagara River on both sides. That is the ques- 
tion that I supposed was dlF^cussed and fully discussed before you last July at 
Niagara, when you had the great advantage of taking the evidence of your own 
senses as to what was occurring to the river as a whole. But unless I misappre- 
hend the scope and effect of the arguments this morning, and the scope and effect 
of the arguments and appeals that Mr. McFarland has addressed to the public, 
that question as to the effect upon the Niagara River as a whole, which we 
supposed was argued and settled, so far as argument was concerned, last July, 
now has been brought up again, and thus we are compelled to turn our atten- 
tion again to that question, as to which I stated at the close of the argument 
last July we readily acquiesced in the statement and the wisdom of the state- 
ment of the Secretary of War that those matters should be referred by him to 
his master — that Is, to the American members of the International Waterways 
Commission — and to the Board of Engineers of the Army for report; and we 
have not come here with any Idea of contesting that report upon the main sub- 
ject. But we are forced to take your time for a few minutes concerning that 
branch of the question, because of the voluminous, and I might say, in some 
respects, venomous, attacks that have been made upon our positions. 
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Out of the volumes of speech that were uttered this morning one stood out 
conspicuous for its knowledge of the facts, and I shall esteem it always a 
privilege to have heard Prof. Clarke in his address. Such a speech as that 
to whatever conclusion It leads, is a speech that fair-minded men should w^- 
come, and concerning which fair discussion can be had; and with the highest 
respect to tlie emotions of some of the other gentlemen, I must respectfully 
say that it is the only speech that I have heard since I have been here that 
requires consideration. 

Last July I took considerable time, as, before this entire d^ate is closed I 
shall ask to take some time again, in asking your honor to discriminate between 
those who are using Niagara power. The power that one man takes from the 
Niagara River, an amount of power which is absolutely inappreciable in its 
effects upon the river, does not Justly condemn that- man or his investment to 
denunciation or destruction because of that which may be done by others who 
come after. I have insisted upon that before, and I shall insist upon it ngaln 
with «all the force that I can command. 1 wish gratefully to acknowledge the 
contribution to that feature of Prof. Clarke, whom I never saw before, and of 
whom I never heard before except for his high official position, and whose 
statement in that particular in recognition of the Niagara Falls Power Co. 
was as entirely impartial as I believe it was effective. 

Prof. Clarke uttered his sentiments with reference to nature, with reference 
to natural objects, with reference to this particular natural object, in some 
respects the greatest of all natural objects in the world, and certainly tiie 
greatest natural object in northeastern America, and he expressed his interest 
in it and his love for 'it. He expressed his desire to perpetuate and to protect 
it, even, if left to himself, to the extent of going to the very point of prohibit- 
ing the use of any water of the Niagara River for industrial purposes; and he 
seemed to suggest what Gen. Ernst intelligently and acutely observed in his 
report a year ago, that the characteristic quality of Niagara which Impresses 
the human mind is not in its surrounding scenery; not in the general height 
of the Falls, but rather in its volume. When Mr. James C. Carter made his 
great address at the time of the opening of our reservation, for New Yorkers 
are not all indifferent to the value of the Falls; no other people have submitted 
to taxation for the preservation of that beauty as they have; we have spent 
millions in doing it — at the opening of the park resulting from those expendi- 
tures, Mr. Carter made the address in which be attempted to define what it 
was that gratified the human mind in the contemplation , of this sublime 
cataract, and finally he came to the iwint that it is ** the sense of power." 
That is the quality of the cataract that affects the human mind. It Is not 
beauty alone; it is not height alone; but it is the volume and velocity plus 
the drop. 1 do not believe that before these latter days any man ever went 
there, whether or not he had mechanical ideas, without saying, "What could 
that do for the use of mankind?" 

I will go further. Prof. Clarke justly professes his love for Niagara Falls. 
Mr. McFarland has written much on the subject, but in what he has written he 
has seemed to me to express not sentiment, but sentimentality. I have not dis- 
covered a thought underlying anything he has written that stirs the heart with 
the impulse of recognition of beauty or of power as to the words of Mr. Carter, 
or the acute definition of Gen. Ernst 

I will go further. These gentlemen speak of Niagara and Its beauty. I defy 
anyone in this room or elsewhere to compare with me in my love for the beauty 
of Niagara. I have studied it for more than 20 years from every point. I know 
it; I love it. I have listened to Its sound. You think you have. You have 
never heard it. Prof. Lupton, of Leeds, England, asked me one day, "Has 
Niagara a sound V" I said, *' Yes, of course; a mighty sound." He said, "When 
I went away and lookcnl at my notebook I could not find that I had entered that 
it had a sound." I said, " I will listen for It." I went there again and listened, 
and then inquired of a musician. He answered, " Yes, it has a sound, so pro- 
found that it has been questioned what would be the length of the organ pipe 
to produce it.!' 

It is not the thunder that you hear. It is not the thunder of the cataract that 
Mr. McFarland has pointed out to you. It is a deep diapason, that goes down 
away under the bubble and rush of the waters, which is the profound note of 
Niagara. Such is the sound that will control the disposition of the present ques- 
tion OS against the bubble and froth and foam, not of those of the great American 
people who understand the question, but of those who are engaged in the kind of 
agitation that amounts to little more than the blowing of soap bubbles. Do they 
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love Xia^ara? I love It not less than they. I have followed Its sound, and I 
have followed Its beanty. I have put my life into it When Prof. Clarke says 
that he would be glad, to see removed all buildingrs near the Falls, I appreciate 
his sentiment, and I go even further than he. I would be willing to give a tenth 
of all I have in the world, and more, to restore all along Niagara River, from 
Buffalo to Lewiston the glorious forests that once stood there, as now they 
stand on Goat Island ; on either side of the stream, to restore it in very aspect, 
in every surrounding, in scenery, in all that will constitute the elements that 
gratify the lover of landscapes and the glory of nature — following, as many 
time I liave followed, the course of the river from Chippewa Creek to Lewiston, 
the counterpart of Cole's Voyage of Life; starting in the placid waters of the 
upper Kiagara, with childhood's innocence of danger; rushing through the tur- 
bulent rapids, and plunging over the cataract, of youth and early manhood; 
coursing through the lower rapids in the vigor of full maturity; jjnd, at last, 
coming out into life's placid finish ns the serene river enters the fond and 
shining embrace of Lake Ontario. 

I defy any of these ger;tlemnn to love Niagara River more than I. The love 
of these who have spoken, in the words of the poet, as compared to mine, " is 
us moonlight to the sunshine, and as water is to wine"; 1 repudiate and scorn 
the Idea that any advertising agency or propaganda, however powerful, has A 
monopoly of the love or of the proclamation of love of Niagara and Niagara 
Falls. 

I maintain, then, that I am entitled to speak as one who knows and loves, 
and who would respect and perpetuate Niagara Falfs In all Its glory and in all 
its sublimity. Is that a mere statement? Is that contested by my acts? Am 
not I one of these people who would turn that power to commercial use? Am 
not I one of these people who are resisting the efforts of these others under 
a i>crversion of tlie commerce clause of the United States Constitution to turn 
the Federal Government into an agency to destroy commercial development?* 
Tes ; I nm ; I am one of those. I think that, within reasonable bounds, to this 
extent that it is better for mankind the waters of Niagara River should be 
usefully employed, for we can not now restore the primeval conditions, which I 
would prefer. I go beyond Prof. Clarke and I say that now, if it were possible 
to sweei> away the villages on both banks, to sweep away all structures from 
Buffalo to Lewiston, and to reestablish the primeval forests, it would be a 
sacrilege to permit mere industry to enter such a scene of beauty and sublime 
power. But the era in which that restoration is possible has passed away. 

We are dealing with the era of 1878, when, under the influence of Ijord 
Dufferln, Governor General of Canada, and Lucius Robinson, governor of the 
State of New York, an agreement was reached that upon each side of the river 
there should be a park reservation created and maintained severally by the 
two governments. That movement proceeded to fulfilment, so that in 1886, 
through the results of taxation, there had been developed and established on the 
American side that park which now is a reservation maintained, at their own 
expense, by the people of the State of New York. 

On the other side Is a park which, as I understand it, was expressly declared 
should not be made a charge upon the people of the Province of Ontario. So 
the commissioners of the Queen Victoria Niagara Falls Park, for the creation, 
preservation, and maintenance of that park, have been obliged to seek revenues 
from the park itself. Thus, as suggested by Mr. Ely, on the two sides of the 
river you are dealing with two different questions. On the Canadian side you 
are dealing almost entirely with the Canadian or Provincial Government. 

The commissions Ihat then sat on the two .sides of the river undertook in the 
exercise of their discretion to determine how much property it was desirable 
should be taken for the preservation of the Falls. 

Upon the American side the State of New York had sold the American Falls 
and Goat Island, under a soldiers' grant of 1812, which came into the possession 
of your predecessor in that chair, Gen. Peter B. Porter. The American Falls, 
having been sold to Gen. Porter indirectly and continuing in his family ever 
since, had to be bought back by the State of New York at a price of over 
$600,000, including Goat Island. There had been no such alienation by the 
Province of Ontario, as far as I understand, though there is a gentleman here 
who can answer as to that much better than I can. 

^The principal declnred purpose of the Buzton bill is to preserve navigation In the 
Nlairara Kiver where It Is impossible of navl^tlon. The only basis in the Constitntlon 
of Federal intervention is the commerce clause. This now is invoked to counteract what 
is termed " commercialism." Thus the commerce clause is turned against Itself. 
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At all events, on each side of the river the commission exercised its juris- 
diction and Judgment as to how much of the territory surrounding Niagara 
Falls was necessary for the preservation of that object They made their de- 
cision, they made purchases, and they established their two reservations. 

The several governments then passed acts permitting the establishment of 
power companies. On the American side the act was drafted by my eloquent 
and esteemed friend Mr. Ely, and therefore he and his associates^ all residents 
of Niagara Falls and largely riparian owners, were constituted a corporation 
at Niagara, with power to take the waters of Niagara for purposes specified in 
the New York statute of 1886. That is the origin of the Niagara Falls Power 
Ck)., of which I am now speaking, and of which I am a representative, and 
which has been known as the pioneer in the electrical works. On that particu- 
lar point I will presently have something further to say. 

Under those conditions that company got no property from the State of New 
York. That company or its originators owned the water front of the Niagara 
River for 2 miles next above th^ highest point to which the commissioners 
deemed it desirable to carry the reservation for the 'protection of the ¥n\\s>. 
Certainly, then, there was no thought of encroaching upon Niagara. That was 
when the question was fresh. It was the agreement of the State, it was the 
understanding of the people, and several times it has since been decided that 
that right of the riparian owner was such as to entitle the corporations thus 
constituted to draw the water for the purposes of these manufactures, not- 
withstanding Lt was a boundary stream and notwithstanding it was a navigable 
stream; and here I may refer to the decision of Judge Childs in the case of 
Smith V. Hydraulic Co. (70 App. Div., 643), which Mr. Romer Imows so well, 
and which was affirmed by our court of api)eal8 (175 N. Y., 469). 

That was the position upon our side of the water — ^a corporation formed by 
these gentlemen living at Niagara, in advance of the cooperation or participa- 
tion of any of those (excepting Mr. W. B. Ranklne) now or for many years 
interested In the Niagara Falls Power Co. 

On the Canadian side of the river a similar act was passed ; and Mr. Wood- 
rufTs statement this morning that all these Canadian companies had been estab- 
lished because their promoters were unable to obtain the power on the Bide of 
the United States, was made in violent error as to the facts, certainly so far 
as concerns the Canadian Niagara Co. 

The Canadian concessions began as early as the American; and they began 
for the reason I have pointed out, that the Canadian commissioners were de- 
sirous of obtaining from the use of the park itself. Queen Victoria Niagara 
Falls Park, the means with which to sustain the park. And thereupon a num- 
ber of Canadian gentlemen and EIngllshmen Joined under the Canadian act in 
forming the association which possessed the Canadian right in the park. That 
had been done entirely anterior to the incursion of the so-called vandals, Mr. 
D. O. Mills, Mr. J. Plerpont Morgan, Mr. Morris K. Jesup, myself, and otherSi 
who now are supposed to he lacking in interest in beauty and art Before our 
Incursion all this which I have described had been accomplished by law, and 
these properties were on the market. Somebody was going to develop them; 
and in 1887 or 1888 began the discussions which, in 1890, resulted in the present 
group of capitalists acquiring the Niagara Falls Power Co. They never asked 
anything of the New York Park Commissioners. They had no occasion to ask 
anything of them. They were not dealing with any property under control of 
the park commissioners. They were dealing with property entirely above and 
outside the park. 

This proceeding on the American side ran on for two years, when I was 
approached personally by Col. Albert D. Shaw, formerly a Member of Congress, 
formerly counsel at Manchester, and formerly consul at Toronto, where he 
became interested in Canada. He said, "We are going on to build on the 
Canadian side unless you will buy our right." What did we do? We bought 
the charter after it had been offered to us. We did not go and seek it Mr. 
Woodruff is entirely mistaken in supposing otherwise. We bought that charter, 
and then what did we do? We let it lie dormant for nine years. If we bad 
not thus purchased, you would have had a Canadian development twice as 
large years ago. That shows how little eager or pressing we were for the 
purpose of interfering with the flow of the Niagara. 

We come now to the year 1892. On our side we had sunk our shaft in 
October, 1890. By that date we had made engagements involving millions of 
money, when that gentleman, who has gone to his rest, and for whom I have 
a high respect for his many services to the public, and at one time we were 
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close frieDds, Mr. Andrew H. Green, who was a watchdog. If tliere ever was a 
watchdog, made the seventh annual report for the Niagara Falls Park Com- 
mission in which he made statements concerning our proposed work, which I 
wiii submit with my remarks.^ That is the first report that was made about 



^From Seventh Annual Report (pp. 11-12), Jan. 29. 1891: 

" The water power of the river Is, however, soon to be made use of in a highly re- 
markable and original waj. under the direction of the Niagara Falls Power Co. This 
company is composed of prominent busineso men at Niagara Falls, and from the circular 
which they have recently Issued the following Information is derived : 

" Beginning "at the water level below the Falls a tunnel is to be constructed 29 feet in 
height by 18 feet in width. It will extend through the solid rock underneath the 
Ullage to the upper river at a point about 1 mile above the Falls. From this point the 
tunnel is to continue parallel with the shore of the river li miles, at an average depth 
of 160 feet below ground, and about 400 feet distant from the navigable waters of the 
river, with which it is to be connected by means of surface conduits or canals, through 
which the water from the river is to enter and be drawn through the shafts and wheel 
pits in to the great tunnel below. The water will fall upon turbine wheels in the pits, 
and the power developed thereby will be brought to the surface and delivered to mills or 
factories, or be transmitted by cable, pneumatic tube, or electricity to other points. The 
company has purchased about 1,300 acres of land near the reservation. This land will 
be used for mill sites and dwellings for operatives. 

" By the act of Incorporation the power granted to the company by the State * shall not 
in any sense^ be construed as permission to cross, intersect, or infringe upon any part 
of the lands of the State reservation at Niagara.' 

"A communication from the State engineer and surveyor concerning the effect upon 
the American Fall of the diversion of a large amount of water of toe river into the 



proposed tunnel, is appended to this report." 
The State engineers report was as follows: 



[Letter from John Bogart, State Engineer and Surveyor, as to the division of water 
near Niagara Falls. State of New York.] 

Ofvice of the State Enoinebb and SuavBToa, 

Albany, N. Y,, December 1, i890. 
Hon. Andrew H. Gbebn, 

President of the Commissionert of the State Reservation at Niagara. 

Dear Sib : In accordance with vour request I have considered the question of the effect 
upon the American Falls of the diversion of the water which may be taken by the tunnel 
DOW being constructed at Niagara. I have visited the Falls and the point where it is 
proposed to take the water from the river by a canal, this water afterwards passing 
through wheel pits to the tunnel referred to. The entrance to the river from this canal 
is in the navigable part of the river about 1.36 miles above the Falls and 1 mile above 
the head of Goat Island. It is about half a mile at>ove the entrance to the present by- 
draulic canal and entirely above the rapids. In my opinion the water taken into a canal 
at that point will not affect the American Falls specially, because the regular regimen of 
the river will become reestablished before reaching the head of Ooat ^land where the 
currents to the American and to the Horseshoe Falls divide. The effect of the water 
flowing into this canal will therefore be distributed over the whole river, and will not 
at all be confined to one section of it. 

What this effect will be depends upon the relation of the volume of water taken into 
this canal to the volume of water flowing in the river. 

The amount of flow over the falls has been variously estimated in past years, but In 
1868 the volume was measured by the Corps of Engineers of the United States Arm/ in 
connection with the survey of the Great Lakes. The flow thus determined varies from 
273,329 cubic feet per second to 280,767 cubic feet per second. It will, I think, be proper 
to call this 275,000 cubic feet per second, or 16,500,000 cubic feet per minute. 

The amount that can be taken by the tunnel now under construction. If developed to 
its full capacity, may be 10,000 cubic feet per second. 

This is 3.64 per cent of the whole flow. 

The actual depth of the water at the crest of the Falls can now be accurately observed, 
except near the sides of the Falls. The depth varies considerably at different points on 
the crest. A calculation based upon the observed facts gives 6.22 feet (or d feet 21 
inches) as an approximate mean depth of water a very short distance (less than 10 
feet) above the ease or crest of the Falls when the present mean volume of water is pass- 
ing over; and 6.07 feet (or 6 feet and four-fifths of an inch) as the depth at the same 
point when the volume shall be reduced by the amount that can be taken by the tunnel 
referred to. 

Therefore, the depth of water along the whole Falls, just above the crest, may be re- 
duced It inches by the diversion of water into the tunnel. 

From the operation of a well-known hydraulic law the depth of water directly over the 
crest will be somewhat less, the velocity being greater ; but the decrease of depth at that 
point, by the diversion of the water, would also be less. 

It might be suggested that, as the proposed tunnel may divert 3.64 per cent of the 
total volume of water, the depth at the Falls wot^ Id be decreased by the same percentage ; 
that is, 3.64 per cent of 6.22 feet, which would give a decrease of 2.7 inches. But, In 
fact, the decreased volume will give a decreased velocity, and therefore a greater rela- 
tive depth at the crest. I therefore think that 1% inches Is the probable amount of the 
mean reduction in depth at the Falls to be caused by the tunnel diversion. 

Tn conclusion, it is mv opinion that the amount of water that can be taken through 
this tunnel will not affect the depth of water flowing over the Falls to an extent that will 
be visible. 

Very respectfully, John Bogabt, 

State Engineer and Surveyor, 
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our work and it was published by way not of condemnation but commendation. 
In the report of that commission for 1880, submitted to the legislature January 
29, 1891, you will find it stated that a highly remarkable and original develop- 
ment of power was about to be made by the prominent business men at Niagam 
Falls. We understood that Mr. Green and his assoEciates considered this to b« 
an interesting and desirable undertaking. We had no word or suggestion of 
opposition from thcui or from anyone else until long after we had committed 
ourselves publicly to our undertaking, beginning work in" Ckjtober, 1890. 

The report for 1891 called attention to the diminution of the water in the 
Niagara River. You will find it in the Eighth Annual Report, 1891, sub- 
mitted to the legislature January 29, 1892.* I shall submit it with my argu- 
ment. It called attention to the low water in Niagara River, and to the Incep- 
tion and progress of the works, and it left it to the public to infer whether or 
not those works were the cause of this low water. That shows the inconse- 
quence of mere impressions. That low water, that now we hear so much about, 
was commented upon in the report for 1891, which was three years before our 
tunnel was bored through. That goes to show how even most intimate and 
forcible observers may be misled. The complaint of the effect upon the Niagara 
River was made three years before our tunnel was bored through, and from 
personal observation I may say the water then was lower than it is now — and 
for a series of years it had been lower. 

Secretary Tatt. Was there not a company before yours taking out water? 

Mr. Stetson. Pardon me. I speak of electrical 

Secretary Taft. I understand, but with reference to the withdrawal of water, 
I mean. 

Mr. Stetson. There was one prior to ours. 

Secretary Taft. When did that come? 

Mr. Stetson. That company began to draw water, I should say, al>out 1857. 
Mr. Romer is here and can state the facts better than I can. How many horse- 
power do you think you were developing when we came, Mr. Romer? 

Mr. RoMEB. We began in 1853, not in 1857, I think. At that time tliere 
was only one flour mill that was taking power, and that ground about 40 
barrels of flour 

Mr. Stetson. I mean when we came in 1889, how much do you suppose you 
were taking? 

Mr. Romer. Possibly 10,000 horsepower. 

Secretary Taft. I did not know but that the report referred to that. 

Mr. Stetson. Oh, no; that had been going on for years, that 10,000 horse- 
power. Mr. McParland said this morning that you could not take out the fifth 
of a glass of water without noticeable loss. But I think that you could take 
out a fifth of a glass out of the Atlantic Ocean and not notice it. Not even 
Mr. McFarland could have discovered the loss of 10,000 horsepower out of the 
Niagara River. That was not the question at all. 

Now I have led up to what was actually done by those connected with the 
pioneer electrical development Here was no lassault by those gentlemen, who 
have been sarcastically called "our grand dukes," upon the rights of the 



1 From Eighth Annual Report, Jan. 29. 1892, p. 89. 

According to statements recently made, there has been a noticeable sinking of the 
water level of Lake Erie. When this condition exists, the Niagara Biver necessarily 
becomes shallower and the volume of water at the Falls diminishes. To the inexperienced 
eve of the tourist this fact may not be perceptible, but a fact It nevertheless seems to be. 
The water in the river has during the past year been exceptionally low. In the lower 
river there has been a fall of several feet, so that it has at times been difficult for tbe 
steamboat Maid of the Miet to effect a landing at the dock near the foot of the Inclined 
Railway Buildinpr. 

The Maid of tbe Mist Association has petitioned the commmlssioners for permission 
to extend its dock, in order that landings may be made at any time. There can be no 
doubt that this extension is necessary with the river at its present level. 

The commissioners are unable to state with any accuracy the cause of the low water. 
But the commissioners deem it advisable to suggest that the legislature scrutinize witb 
great care and even refuse to enact all bills the object of which Is the utilization of 
the water power of the river above the Falls for manufacturing and other purposes. 
The Falls themselves, being within the limits of the reservation, are no doubt secure from 
successful attack, but hardly a session passes without the introduction of one or more 
bills in the interest of companies organized for the purpose of utilizing the water power 
of the Niagara River, with the sanction of the legislature. 

The commissioners do not mean to imply that these undertakings are necessarily 
without merit ; but, without reflection on past action, it is undeniable that if the legis- 
lature shall continue to authorize diversions of the water of the river the volume at 
the Falls will constantly diminish, and the level of the river, both above and below tbe 
Falls, necessarily sink. 
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public at Niagara. On the American side what was done was projected by citi- 
zens of Niagara Falls who owned the riparian lands. On the Canadian side 
the project was authorized by the Government itself, in order to create and 
maintain the Canadian Park. That is the origin of the two pioneer corporations 
for which I spealc, and which were eudeavoring not to injure but to serve the 
public in a new and vastly important way. 

What then did we do? We made an investigation — all of us did — earnestly, 
to see whether there could be a iwssible effect upon the Falls by reason of our 
taking np this first object on the American side, and we reached the conclusion 
to which I will refer again hereafter, that there would not. But we let the 
Canadian side rest in order to demonstrate just what our American action 
might effect, that we might proceed with safety. We intended, then, and 
always we intended, to preserve the integrity of the Falls in all their sublimity. 
Well, the laws having been passed, and we having acquired the rights under 
the laws which we did not originate, we undertook to have what was the 
best possible way of making the development, which should be consonant 
and consistent with the splendid features of this great natural object. 

I will not detain your honor at length as to that, but will state simply 
that we went abroad ; that we offered prizes throughout Europe amounting to 
$30,000; that personally I made a trip over Europe to look at all the methods 
of power development; that we consulted Lord Kelvin, Prof. William Caw- 
thorne Unwin, Col. Theodore Turrettini, and Prof. Mascart, of Europe, and 
Dr. Sellers, of this country, and we adopted their recommendations. When 
Prof. Clarke said this morning that it was our sin that we did not use but 
one-third of the power we might have from the water taken by us, I would 
respectfully reply that it is not our sin. If the loss be such, then it is our 
terrible misfortune. Distinguished professional gentlemen advised us what to 
do, and we knew of no better or higher authority in the world. We took their 
advice and followed it : and if we could get back to that date most gladly would 
we give Prof. Clarke $500,000 for the formula that would save that other two- 
thirds that he thinks that we are losing.^ 

Last summer, at Niagara Falls, Mr. McFarlaud made an assault indiscrimi- 
nately, upon the looks of things, and I asked him if he would come to our plant. 
He went with me, and as he stood in our powerhouse he could not have the 
face to stand up against that most beautiful installation that had ever been 
conceived and say that it was such as justified his remarks. No ; he said, " Yon 
know you are a lawyer, and you know when you are making an argument you 
can not weaken it by distinctions " — and so he did not distinguish between us. 
He Just said, indiscriminately, that we were all in that condition. 

Now, we have advanced through five years from the beginning. On the Ist 
of June, 1895, our wheels began to turn, and they have been turning continuously 
and increasingly from that time to this, until, as your honor has observed, we 
have brought out from the Niagara Falls Power Co.'s electrical plant the out- 
put, in round numbers, of 85,000 horsepower; and in the hydraulic plant, con- 
verted into horsepower, we have substantially, in round numbers, 8,000 more, 
making 91,000 horsepower; and I believe, though I am subject to correction, 
that Mr. Romer's company is producing thirty or forty thousand. 

Mr. RoMEB. Forty thousand horsepower. 

Mr. Stetson. There you have the result, 131,000 horsepower on the American 
side, which, as you found this morning, is from an eighth to a ninth of the 
Canadian side in volume. 

That is what is in operation now. It is not a question of what is going to be. 
It is not a question of whether, when you look in the glass to-day you see you 
are a day younger and more beautiful than you were yesterday. It Is a ques- 
tion of what has been the effect of turmoil and tedium and resistance to 
assaults for about 16 years. That is the phase that to-day is exhibited and 
illustrated when you look at what now is the effect of the withdrawal of 
131,000 horsepower from the American side, which is one-sixth or one-ninth 
of the Canadian side. 

Now, Mr. Secretary, it has been my great privilege and pleasure to listen 
to your decisions for many years, and sometimes to hope to influence them. 
Here is a case in which I can not hope to influence your decision, but there 

* In 1890 no Amcricfln manufacturer was willing to tender either a turbine or n 
dynamo of more than .500 horsepower capacity. We led the way first to 5,000 horse- 
power, and now to 40.000 horsepower turbines and dynamos. This was an experiment 
involving coverage and resulting; in great benefit to mankind. 

The story was told fully in Cassier's Magazine, *• Niagara Power Number," July, 1895. 
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has been a mightier advocate than I. That river which, unlllse the Niagara 
flood admitted by Mr. McFarland into some one of these rooms, thunders its 
cataract over the Falls, spoke to you on the 12th day of July last. You stood 
in front of it and you looked at it, and if you had ever seen it before I would 
def^ even your acumen to detect a dlflference in its flow from the time when you 
flrst saw it, before there were any mills there at all. I have watched it for 
20 years. Our Judgment may be biased. That is all right. Charge us with 
bias; we may be wrong about that. But we insist that our judgment is as 
good as that of the gentlemen to whom Mr. McFarland has referred when he 
says " Recent visitors at Niagara Falls report that." Well, we are not ** recait 
visitors at Niagara Falls who report that." We are people who have lived at 
Niagara Falls. We are the people who have done more in k day to attract 
attention to Niagara Falls than even the output from Harrisburg. The world 
has been Interested in Niagara E^lls as it never was before. The Falls, as Gen. 
Ernst says, are not conspicuous for their height. The falls in Labrador are 
higher ; the Zambesi Falls in South Africa, and the falls in Norway are higher. 
Why is it that the people are interested in Niagara Falls? R is because, to use 
a classic expression, they are " in our midst " ; it is because we have invested, 
and for those who are to come after us we have invested them with human 
interest, and that I say, with great respect, is quite equal to beauty and to 
scenic interest. When you have got away from the contrary delusion you 
realize that what we and others have done has been an addition, a vast addi- 
tion, to human interest and I defy you or any man who can speak the language 
of truth, and keep within the bounds of truth, to say he can detect a difference, 
visually. 

I do not quite understand the report of Gen. Ernst when he says " appreciably 
affect the Falls." Neither last summer, now, or at any time could I willingly 
be drawn Into any statement which seemed to conflict with Gen. Ernst; but I 
can not believe that when he says "appreciable" he means appreciated by the 
eye. When we are talking about scenic grandeur and beauty we refer to the 
eye only, and referring to that organ, I defy anyone truthfully to say that he 
can detect the difference between the American Falls as they are to-day, with 
181,000 horsepower subtracted, and what they were 30 years ago, when less 
than 10,000 horsepower was being subtracted.^ 

That, then, lejidn me to the conclusion — and I hope you may be led to the 
conclusion from an observation of the conditions — that It Is practically demon- 
strated that the development of 181,000 horsepower produces no appreciable 
diminution of the American Falls, and, Inferentlally, that 350,000 horsepower 
taken from the Canadian side, which Is from 6 to 10 times the capacity of the 
American side and which, as stated by Prof. Clarke this morning, woald not 
affect the American side — I say the inference which you are permitted to draw, 
and which I t)elleve you will draw. Is that the withdrawal of 350,000 horse- 
power would not affect the Canadian Falls more than the 131,000 horsepower 
has affected the American Falls. 

PRIOb AND FREFEBElfTIAL BI<^T OF CANADIAN NIAOABA 00. 

In their report the American commissioners say that Capt. Kutz con«?lude8 
"that there Is no sufficient reason for discrimination between the Canadian 
Companies except their relative ability to command the Canadian market" 

In reaching this conclusion Capt. Kutz, as a layman, naturally enough has 
failed to take into account the consideration to which in equity our Canadian 
company Is entitled as the prior appropriator and licensee of the water. We 
annex an Appendix A, showing that at all times our prior and superior rights 
have been recognized by the Queen Victoria Niagara Falls Park Commission, 
and perforce by each of the other companies now claiming their subordinate 
rights. 

Under the established rules concomlng water courses and riparian rights, If 
by a physical convulsion the waters of the upper Niagara River were to be 
cariied into the Ajnerlcan channel so as to leave available for use on the 
Canadian side only 100,000 horsepower, our company in equity would l>e en- 
titled to the whole of that power though the two junior lessees were to go dry. 
Correspondingly, if by the act of law flow of the river available for iwwer 
transmission to the United States Is to be reduced to 160,000 horsepower, then 
our Juniors should first suffer reduction for this purpose to 39,000 horsepower, 
^^__^ _— * 

1 This also is the view of Chairman Dow and of Dr. Hallock, quoted at length above. 
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for they are not entitled to consideration to the detriment of our iorlov vigiut to 
121,000 horsepower for any and all purposes The three successive rights of 
the three principal lessees must In equity be reduced, if at all, in tho Uiverae 
order of alienation by the Canadian authorities. I make no refereuc^ t^ the 
International Railway Co^ Whose rights we do not discuss. 

Another ground upon which wc base our claim to preferential considemtloii 
is the comprehensive purpose of the act of Congress of June 2V), 190U. The 
object of this act is to preeorve Niagara Falls in tlitir entirely, not the Cttoadian 
Falls alone, nor the American Falls alone, but the entire natural wcoidor fgr 
the gratification not of Canada alone or of America alone, but for all mankind. 
With this generous purpose I heartily sympathiae, provided that it sball be 
accomplished as it can be accomplished with Just regard to honest rights in 
the order of their priorities. In this comprehensive view of the subject It to 
to be considered that the two companies now represented by me are subatan- 
tially one and that their developments have been and are mutually laterde- 
pendent, (^or this reason we have not resorted to the semblance of a contract 
between them. Thus considered, it will become evident that the Niagara FaU0 
Power Co. is suffering more than any other company, for it has been forbidden 
to proceed under its charter right to construct In New York a second tunnel 
for 100,000 horsepower, for which it has acquired its right of way and has 
raade large expenditures. It is also hindered from proceeding under the charter 
right of the Canadian Niagara Co. to complete the second half of its wheel pit, 
already excavated, for the erection of six 11,000 electric horsepower turbines 
and dynamos. As the greatest sufferers, we submit that nothing should be 
conceded to our Juniors because of their lesser and inferior deprivations. 

THE ONTARIO CO.'S POSITION. 

The Ontario Power Co., in its printed memorandum, has submitted cerUUn 
claims for special consideration, to which, in our view, it is not entitled. 

(a) The claim of the Ontario Co. to si)ecial consideration on the ground 
that it uses the water more economically than any other company 1» not ac- 
cepted by Capt. Kutz (p. 13, clause 27). It may not be irrelevant aJ^ to 
suggest that as this economy is due to the construction of a power lioufle 
directly and conig)icuously in front of the Falls, it is unlikely to be regarded 
as a merit by those who are seeking to protect and preserve the scenic grandear 
of Niagara. The construction of this power house directly in Niagara €bMrge 
was the subject of timely and vigorous protest by Mr. Andrew H. GveeQ. auA 
his associate commissioners to the Canadian commissioners, as fuUy. coneidiared 
in their seventeenth report at page 9. 

(&) The suggestion that the Ontario Co. is entitled to special consideration 
because it is paying twice as much rent as any other company is incomplete* 
It should have been added that for each of its grants each of the three Can- 
adian companies pays the same initial rent of $15,000. The Ontario Co. has two 
grants, of which one is upon the Welland River, which it does not now choose 
to use, but which it Is at liberty to use. After the rents, covering 40,000 electric 
horsepower, each of the three companies is to pay exactly the same rent for 
all of its power. Upon the sale of 40,000 electric horsepower two of the oom- 
panles will pay $37,500 and the Ontario Co. will pay $47,500. As the Ontario 
Co. asserts that it has contracted to sell more than 40,000 horsepower it wouM 
seem as though now its rental will be not materially more than that of the other 
two companies. 

If the amount of rental is of consequence, the CanadisB Niagara Co., which 
has been paying rent since 1892 — eight years longer than any other company — 
clearly is specially entitled to consideration. These payments up to 1906 are 
shown as follows by the commissioners' reports (19th, p. 11; 20th, p. 16) : 

Canadian Niagara Co $239, 577. 78 

Ontario Power Co 140,000.00 

Electrical Development Co 87,600.60 

(d) The plant investment in August, 1906, of the Ontario Co. proper 
($5,542,000) is not greater, but is less than that of the Canadian Niagara Co. 
($6 250,000). (See Capt. Kutz's report, p. 7, clause 7; p. 10, clause 16.) 

The additional expenditures by the Ontario Co.'s customer — the Niagara, 
Lockport & Ontario Co. — are inslgniflcant compared with those of the Canadian 
Niagara Co.'s principal — the Niagara Falls Power Co. — and its subsidiary 
companies in Niagara, Tonawanda, and Buffalo, with their four transmission 

28805—12 24 
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'Hnes, and the many customers all exhibited to Capt. Kutz. The actual iUTest- 
ment on the faith of this development of the Canadian Niagara Go. has been 
and is more than that of all the other Canadian companies and their subsidiary 
companies combined. 

(e) The prospect of service rendered or to be rendered by the Ontario trans- 
mission line is highly colored by hope, as shown by the cold facts arrayed by 
Capt Kntz in section 10 of his report. 

Proceeding from a present actual delivery of 700 horsepower and a present 
firm contract for only 14»240 horsepower, the Ontario Co. deludes Itself into 
the plea that it is to be considered on the basis of an actual contract for 90,000 
'horsepower if not for 180,000 horsepower. * 

It is notorious that power is used not in sparsely settled counti-y districts 
*ut in centers of ix)pulation. The Ontario transmission line runs through 150 
miles of rural territory to reach Syracuse, a city with less than one-third of 
the population and with only ^K\ of the manufactured products of Buffalo. 
to which, with Its contiguous outljing districts, the Niagara Falls Power Co. 
now is actually supplying 40,000 horsepower with a demand for 5,000 more.* 
We respectfully invite the Ontario Co. to show exactly how much power it is 
actually supplying in Syracuse or elsewhere, and also how much power It is 
bound to supply there or elsewhere to any customer other than its subsidiary 
transmission company, i. e., it^'lf. 

rOWEB DELIVERIES BY OUR TWO COMTAZYlluS. 

Upon this point of actual delivery of power, It may be well now to exhibit 
somewhat more clearly than heretofore tlie necessities of our two combined 
companies, the Niagara Falls Power Co. and the Canadian Niagara Co. 

To the amount of 85,000 horsepower, stated on pages 8 and 14 of the brief 
of the Niagara, Lockport & Ontario Co., and on page 2 of the brief of the 
Ontario Co., and stated also on page 11, paragraph 20, in Capt. Kutz's report, 
as the electrical load of the "combined companies" (The N. F. P. Co. and 
C N. P. Co.) must be added, approximately 8,500 horsepower, the amount of 
the Niagara Falls Power Co.*s hydraulic load delivered to the International 
Paper Co., and not converted into the form of electricity 

As a matter of fact, Capt. Kutz somewhat underestimated the maximum 

electrical load of the combined companies. During the winter of 1905-6, it was 

•substantially 90,000 electric horsepower. Adding 8,500 horsepower hydraulic, we 

liave, at that time, a combined load closely approximating 100,000 horsepower. 

(See Appendix C.) 

With the adequate provisions for reserve and for necessary repairs, in prac- 
tice and under present conditions, the American electrical plant working to its 
capacity can not be relied upon for 85,000 horsepower. 

The printed statement made by the Niagara Falls Power Co., and submitted 
'to Capt. Kutz, under date of July 27, 1906, gives the power contracts of that 
company in detail, and shows an aggregate of 167,740 horsepower subject to 
call thereunder on the American side. The originals of these contracts also 
were all submitted to Capt. Kutz, and those for larger amounts of power were 
-gone over In detail by him and by his associate, Mr. Faust, of the Department 
of Justice. The printed statement of the same (Niagara Falls Power) com- 
pany to the Secretary of War, dated July 3, 1906, gives the amount called or 
in use under each of these contracts. This amount then aggregated 102,550 
electric horsepower. Since that time several power consumers have increased 
or called for additional power In a considerable amount — notably the Niagara 
Electro-Chemical Co. which is now installing additional electrical apparatus 
to use up to a maximum of 4.500 electric horsepower ; The Pittsburgh Reduc- 

lAn may be seen by reference to Census Bulletin 57 already quoted, the value of mana- 
factured products In 1905 was as follows: 

Bulfalo -- $172. 115, 100 

Niagara 18,016,786 

$189, 030, 886 

Rochester 82, 747. 370 

Syracuse 34, 823. 751. 

Lockport 5, 807, 908 

128,378.959 

312.409.845 

The lighting and transportation requirements keep pace with the manufactarlns 
conditions. 
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tion Go. to use up to a maximum of approximately 10,000 horsepower, and the 
Union Carbide Co. up to 25,000 horsepower. The Cataract Power & Conduit 
Co., the Buffalo distributing agent of the combined companies, already during 
the present month has called upon our combined companies to provide at their 
power houses, a maximum which with the Tonawanda demand will call for 
40,000 electric horsepower, and during the month of December will require pro- 
vision, at the power plants, of not less than 5,000 electric horsepower in addi- 
tion to the amount last mentioned. 

The amount of 26,000 electric horsepower which the Canadian Niagara Co. 
is transmitting under the provisions of its temporary i^ermlt has been barely 
sutBcient to supply the pressing demands of the present use of our combined 
companies. Except for the fact that on account of unexpected difficulties in 
construction and in crossing certain properties with its cables, the Canadian 
company was delayed, the entire amount of the present temporary permit 
already would have been used in Buffalo alone, in which case the American 
company would not have been able to supply the present enlarged demand on 
its own lands in the city of Niagara Falls, N. Y. 

It is true, as stated in the memorandum of the Niagara, I^ockport & Ontario 
Co., that our original application for 121,500 horsepower is for an amount 
which, in the opinion of Capt. Kutz, exceeds by 500 horsepower the present 
capacity of the plant, which he states "were designed for the production of 
121,000 horsepower"; that Is, 11 units each of a capacity of 11.000 horse- 
power. His deduction of one of the units as a spare, so as to put the company 
on the same basis with the other two Canadian companies, disregards the fact 
that In the case of our company reser\'e will be provided by the Niagara Falls 
Power Co. on the American side ; and therefore our original application should 
have been not for 121,500 horsepower, but for 121,000 horsepower, which, as 
stated in Capt. Kutz's report, Is the ultimate full capacity of our Canadian 
plant. 

When the installation of the electrical machinery above referred to is com- 
pletedy the combined companies, at times of maximum load, will require the 
entire available output of both the American and Canadian plants in order to 
aui>ply the power demands now under contract. 

TRE CLAIMS OF THE TWO TRANSMISSION COMPAN1R8. 

To the separate claims of the two transmission companies, the Niagara, 
I^ckport & Ontario Co. and the Niagara Falls Electrical Transmission Co., we 
consider it unnecessary to make separate reply, for their claims are merely In 
tsupport of their several princii^al companies in Canada. 

With reference to the Niagara i'alls Electrical Transmission Co., it does not 
appear that it is legally authorized " both for diversion and transmission ** 
so as to come within the scope of the second section of the act. 

THE CLAIM OF THE ELECTRICAL DEVELOPMENT CO. 

The claim of the Electrical Development Co. for equality of treatment does 
not seem to us unreasonable If disposed upon the basis of priority of the three 
companies In the order of their establishment. 

In other words, we would not deny that In fairness each of the three com- 
panies should be permitted to transmit to the extent of its capacity as de- 
veloped or really In course of bona fide development prior to congressional 
action. But if It shall become necessary to limit the exercise of these rights, 
then, equitably, the discrimination should be inversely In the order of priority. 

CONCERNING INTERNATIONAL TREATY. 

Mr. McFarland rests his two " emergency " calls particularly upon the 
propositions, first, that congressional legislation will prove ineffectual unless 
supplemented by an international treaty; and, secondly, that "eonfidentlal 
advices from the State Department at Washington indicate the improbability 
of success in negotiations with Canada for the treaty unless the United States 
shows a real desire to preserve the Falls." 
Thereupon Mr. McFarland proceeds to make the following statements: 
(o) "The United States Is now In a position to either save or ruin Niagara 
Falls. If we freely admit all the electricity the Canadian companies want to 
send in, we divert the water from the Falls as directly as If we had control of 
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the Canadian frontier. If the United States denies admission to this power 
it will not be produced, and the glory of Niagara will continue." 

{&) '* Insist respectfully that he (Secretary Taft) refuse to admit any power 
from Canada not now being admitted, because in so refusing he will be pre- 
venting the depletion of Niagara." 

It is hardly conceivable that the author of these two sentences above quoted 
could have seriously considered their effect upon an effort to promote an inter- 
national treaty, which must be written, if at all, with the free will of Canada. 
How could he, or those who think with him, possibly expect that the friends of 
Canada would concede a treaty to those who by indirection and through Ameri- 
can authorities are virtually proposing in this particular to accomplish the 
''control of the Canadian frontier"? 

The fair disposition of the Canadian authorities is plainly shown in the 
unanimous conclusion of the members of the International Waterways Commis- 
sion, both of the United States and of Canada, as embodied in the r^>ort of 
May 3, 1906, transmitted to Congress by President Roosevelt under the date of 
May 7, 1906. (See pamphlet entitled *' Preservation of Niagara Falls, H. B. 
18024," p. 283.) 

In this report the commission stated that while it was not fully agreed as to 
the effect of the diversion from Niagara Falls, all were of opinion tliat more 
than 36,000 cubic feet per second on the Canadian side of the Niagara River or 
in the Niagara peninsula, and 18,500 cubic feet per second on the American 
side of the river, could not be developed without injury to Niagara Falls as a 
whole. Accordingly the International Commibsion confined its recommendation 
to these figures, conceding twice as much draft upon the Canadian side as on 
the American side, probably because of the greater depth of water at the 
Horseshoe Falls. But it was stated expressly by the Canadian members that 
their assent to these conclusions was given only ui)on the uuderstanding that 
any treaty or arrangement for the preservation of Niagara Falls should be 
limited to the term of 25 years, and should also establish certain principles, 
including the right of each country to an equal sliare of the diversion of later 
national waters whether navigable or nonnavlgable. 

In the face of this reasonable declaration, how could anyone imagine that an 
International treaty would be facilitated by the suggestion that by discriminat- 
ing against Canadian diversion and importation the United States in this par- 
ticular may virtually control the Canadian frontier? 

We should all concur in the unanimous conclusion of every member of the 
waterways commission, Canadian as well as American, that " it would be a 
sacrilege to destroy the scenic effect of Niagara Falls " ; but we must recognize 
also that while Niagara Falls is a wonder, " fair play is a jewel." Such an 
Indirect attempt to control the Canadian output certainly would not lead to the 
Canadian belief that we were disposed to play fair. 

To a considerable extent the Canadian Niagara O). represents Canadian capi- 
tal, but to a still larger extent, American capital. Nevertheless, it is a Canadian 
company, entitled to the protection of its (Canadian contract, and cheerfully 
recognizing and prepared to fulfill its Canadian obligations under that con- 
tract. As stated by me at the July hearing, it desires the opportunity to use 
in the United States all of its i)ower not required to meet the Canadian de- 
mands under that contract, to which demands, when received, it will make 
prompt and cheerful response. The counsel of the Electrical Development Co. 
of Ontario have misapprehended my statement, when they say that our "com- 
pany Is not desirous of entering Into any contracts with the Province of 
Ontario." Of course the Canadian Niagara Co. Is desirous of remunerative 
business In Ontorlo as well as elsewhere, and has submitted a most reasonable 
bid to the Ontario Government. Here and now the Canadian Niagara Co. rests 
its case upon a consideration of its rights as a Canadian corporation, and 
not upon any pretense that, representing American capital, it has therefore any 
particular right of hearing which is not oi)eu equally to the Electrical Develop- 
ment Co. of Ontario, representing especially Canadian and English capital. 

The three applications of the three Canadian companies for the right of 
transmission can not be. and will not be, decided by you upon a consideration of 
the nationality of the holders of the corporate securities. 

How essential Is the right of transmission, even In the view of the Electrical 
Development Co. of Ontario, Is stated In the brief of that company at page 3, 
where It points out that If the amount of power which can be sold by interested 
parties In Canada is to become a basis of division of power to t>e Imported Into 
the United States, " each of the companies would doubtless willingly abandon 
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3ill Miles in Canada, so as to be permitted a larger entrj' into the richer mnrl^ets 
of the United States." 

This frank declaration of the Electrical Development Co. — Canndiau both in 
incorporation and In membership — serves to Indicate not only Its own slight 
appreciation of its home market, but also the sense of injustice that would be 
induced generally in Canada by unjust discrimination against the right of im- 
portation of Canadian power. 

Since writing the foregoing we have received Mr. McFarland's third emer- 
jrency call, dated November 19, in which again he complicates the possibility of 
international arrangement by the following extraordinary plea : 

'• Now there is another opportunity. Becanse Canada, while planning to pro- 
•duce 415.000 horsejwwer in destroying Niagara, can herself use leas than 50.000 
horsepower, her power companies propose to sell It in the United States. Here 
is our opportunity. The Secretory of War controls absolutely the admission of 
this power. If he shuts it out, the water which would otherwise be harnessed 
for the power companies will thunder its way unfettered over the great cataract. 

" Inclosed are some Niagara pre.%rvation post cards. Get each one quickly 
into the hands of a man or woman who cares a single cent for Niagara, and let 
Secretary Taft thus see what the county thinks of the claims of the power com- 
panies. Ask him to admit no Niagara electrical i)ower from Canada." 

If this plea for the total exclusion of Canadian power were to prevail, the 
following results would happen : 

The companies which have invested latgc sums of money in the establishment 
of their works would find their investments unprofitable, except to the extent 
that they could find consumers of power in Canada. Can anyone be fatuous 
enough to supix>se that thereupon the companies would not seek to protect their 
Canadian Investments by Canadian development, welcomed and assisted by the 
Canadian authorities? Such establishment and development in Canada, of 
course, would involve such concessions in the cost of Canadian power as would 
afford sufficient inducement to Canadian users. But with sufficient concessions, 
the cost of Canadian power conld he brought so low that no railroad In 'the 
Province of Ontario could afford to forego the use of electricity from Nla^ra. 
Huch operation would supply a market for Canadian power vastly In excess of 
any fibres yet suggested. The Canadian Niagara Co. already has its line to 
Fort Erie, opposite Buffalo, and already contemplates considerable development 
in that vicinity and elsewhere, which ultimately may malce it indifferent whether 
or not Canadian power shall then be transmissible into the United States. 

Thns, in the end. the volume of water taken from the Niagara RlTer would 
be not less than the amount which would have been taken had the Canadian 
power been admitted into the United States; while the United States and in 
particular the State of New York would lose, through the establlshmeol: in 
Canada of industries which otherwise, would have been established in the 
United Statea 

Speaking for myself alone, and not for anyone else, I do not hesitate to ex- 
press the belief that the Niagara Falls Power Co., haying a New Yortc charter 
rfKht for a second tunnel in the city of Niagara Falls, could view with compara- 
tive equanimity a positive prohibition of the admission of any power from the 
Canadian side. Nothing conld tend more directly or more effectively to make a 
reality of the Niagara monopoly which Mr. McFarland has regarded as poten- 
tial. (First emergency call, section 9.) 

The revealed purpose to coei'ce Canada into a treaty by laying an embargo 
upon iK)wer Importation Into the United States of course would affect Canadian 
■development. (See Capt. Kutz, p. 14, sec. 29.) 

Thus again we are led to doubt that the author of Mr. McFarland's emergency 
calls had formed an Intelligent purpose as to the practicability of an interna- 
tional treaty limiting the Canadian rights. 

C0NCLT7BI01V. 

Upon these considerations, as well as upon those presented last summer, we 
ask the favorable action of the Secretary of War upon the application and the 
supplemental application heretofore submitted by the Niagara Falls Power Co. 
and the Canadian Niagara Co. for a permit to transmit Niagara power from 
Canada into the United States, the exact form of the permit to be submitted 
after decision of the principle. 

Frangib Ltnde Stetson, 
For the Niaffara Falls Power Co, and the Canadian Viagara Co. 
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Afpendiz a. 
THE PBIOBITY OF THE OANADIAIT NIAGARA CO. 

The Canadian Niagara Ck>. is and always has been recognised by the Queen 
Victoria Niagara Falls Park Commissioners as the ** pioneer company." (19th 
Kept., pp. 12-13; 18th Kept., p. 6.) 

The first contract between this company and the commissioners was made 
April 7, 1892 (16th Kept, p. 14) ; the modifying contract July 15, 1889. (14th 
Rept., p. 11.) 

Clause U of the modifying contract (p. 17) provides that if from any cause 
the supply of water at the point of intake should be diminished the company 
should have no claim or right of action against the commissioners " nor give to 
the company any right of action against other licensees or grantees of the com- 
missioners in respect of any diminution not substantially interfering with the 
supply necessary for the company.** The subordinating effect of this clause has 
been forced upon the recognition of each of the Junior lessees. A substantial 
interference would result from the proposed diminution of our available supply. 
Under this contract the Canadian Niagara Co. began its work May 31, 1901 (16th 
Bept, pp. 5-11) before either of the other companies had even acquired a right 
to their present works, and long before such works were begun. 

The Ontario Towor Co. entered Into its first contract with the commissioners — 
that concerning the waters of the WellMnd River— April 11, 1900 (14th Rent, 
p. 25; 16th Rept, p. 3; 19th Rept, p. 11), and its second contract — that con- 
cerning the Niagara River and its present and only constructed works — ^August 
16, 1901. (16th Report, p. 19.) 

The rights of the Ontario Co. were expressly subordinated to those of the 
Canadian Niagara Co. by clauses 7 and 8 of the second Ontario contract, which 
were as follows (16th Rept, p. 21) : 

*' 7. Provided, That the works on the premises delineated on the plan hereto 
annexed shall not interfere with or deprive the CJanadlan Niagara Power Co. 
of the right to construct, operate, and maintain the underground tunnel leading 
the waters of the Niagara River from the power houses and wheel pits which 
they are about to erect and develop in pursuance of the several agreements 
entered into between the Commissioners of the Queen Victoria Niagara Falls 
Park (herein styled the commissioners), bearing date 7th April, 1892; 15tb 
July, 1899; and 19th June, 1901. 

" 8. And the company shall indemnify the commissioners from all claims or 
demands by any person or persons whomsoever, whether arising by reason of 
the exercise by the company of the powers, rights, or authorities or any of 
them conferred by the hereinbefore recited acts of the Parliament of Canada or 
either of them, or by reason of anything done by the company In the exercise 
thereof affecting any property, rights, or privileges heretofore by the commis- 
sioners granted to or conferred upon any person or persons whomsoever, or 
enjoyed, used, and exercised by any such person or persons under the commis- 
sioners; it being the intention of this agreement that should the company in 
the exercise of the aforesaid powers, rights, and authorities so affect any such 
property, right, or privileges granted by or enjoyed under the commissioners, 
the company shall fully indemnify the commissioners in respect thereof." 

The Ontario Co. did no work upon its present plant prior to December 
31, 1901 (16th Rept., p. 4), but began such work shortly after the delivery of 
the third agreement dated June 28, 1902, which was not validated until August 
7, 1902 (17th Rept, p. 12), after the Canadian Niagara (Do. had spent and 
Incurred more than $1,500,0(X) upon its entire plans for the full development 
of 100,000 electric horsepower. (17th Rept, p. 50.) 

The Electrical Development CJo. (Toronto & Niagara Power Co.) through its 
promoting syndicate made its first agreement with the commissioners January 
29, 1903 (17th Rept., p. 30), long after the vesting of the rights of and after 
the beginning of actual work by each of the other two companies, whose pri- 
ority, as in the Ontario contract also, was expressly recognized by the commis- 
sioners. (17th Rept, pp. 12-13.) 

The rights of this Toronto syndicate were expressly sut>ordinated to those of 
the Ontario Co. (17th Rept., p. 32, clause 5) and of all prior grantees, in* 
eluding, of course, the Canadian Niagara Co. (17th Rept, p. 37, clause 17: 
see also 17th Rept, p. 41, clause 5) ; and the syndicate was required to deposit 
^25,000 as a guaranty against Injury to works of the Canadian Niagara Co. or 
of the International Railway, by diversion or diminution of the current (19tb 
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Bept, pp. 16-19; 20th Rept., p. 16.) The prior rights of these earlier grantees 
were also expressly recognized in a further agreement dated 9th January, 1906, 
betwe^i the Electrical Development Ck>. and the commissioners (19th Kept, p. 
90, clause 3), which, however, failed of legislative ratification. 

In their memorandum of argument, submitted in December, 1902, before the 
Gauadlan commissioners (17th Rept., pp. 51, 62), Sir Christopher Robinson 
and Mr. Macrae, the counsel for the Toronto company, made the following state- 
ment : 

** It the Canadian Niagara Power Co. can demonstrate that the taking of 
water in the manner proposed by the ripplicants will cause physical injury of 
a substantial kind to their licensed works, the Government would be justified 
in refusing the applicants permission ; but the burden of establishing this injury 
rests upon that company." 

Tliis necessary admission as to the immunity of the physical structures of 
the Canadian Niagara Co. from injury through the establishment of the works 
of the Toronto company, by necessary implication concedes also the immunity of 
the Canadian Co. in the operation of its works, from depreciation or diminu- 
tion of its granted rights in order to enable the Toronto company to operate its 
Junior works to their full extent 

In otlier words, the undoubted right of the Toronto company under its agree- 
ment of January 29, 1903, to use the CTanadlan reservation waters therein 
granted, is a right to take such waters only to the extent that they are available 
after the prior grants of the commissioners shall have been fully satisfied. This 
priority of right entitles the prior licensees to preferential consideration, ac- 
cording to their priorities, whenever and wherever confiict in respect thereof 
may arise among the several licensees. Certainly it should not be overlooked 
in the present discussion, which is to be concluded upon a full recognition of 
all the equities of all the parties. 

Fbancis Lthde Stetson, 
For the Niagara Falls Pcncer Co, and the Canadian Niagara Co, 



Affxndix B. 

AiiEBzoAir Civic Association, 

OrriCE or the Pbesidsnt, 
Harrishurg, Pa., December i, J906. 
Mr. A. C. Douglass, 

Niagara FalU, N. T. 

Deab 8ib : I have never made to anyone, consciously, a misleading statement 
I recognize your entire honesty of purpose also. And I therefore, as I told you,, 
proposed to obtain the details as to the statement I made in regard to the 
reduction of the crest line of Niagara Fall& 

Hon. Charles M. Dow, of Jamestown, N. Y., chairman of the New York State 
Reservution at Niagara, has replied to me by wire, referring to pages 168 and 
169 in the report of the hearings before the Committee on Rivers and Harbors, 
giving his statement in my presence, and, I think, in yours, on April 21 last, in 
rega^ to this matter. 

If you will look this up you will see he made a clear-cut and definite state- 
ment, which fully supported my statement When you made your explana- 
tion on July 12 last, I did not understand in any sense that it refuted Mr. 
Dow's statement, but 1 did understand you to say that the amount of water 
tliat was cut off by the change in the crest line was of a dmracter similar to 
that then falling from the precipice near the Goat Island shore, and I called 
the Secretary of War's attention to this at the time, as you may ronember. 

The letter printed in Mr. Stetson's brief is, of course, conclusive evidence of 
the f^ct tliat this was not done for the interest of any power company. I could 
not know of this evidence, naturally, four months in advance of its presenta- 
tion. I will not use the statement again in the same form. 

I am glad to note that you have been made mayor of Niagara Falls. ♦ • • 

We differ in this matter, but I see no reason for calling names. 

Yours, truly, 

J. HoBACB McFabland, President. 

P. S.— I should be glad if you would call this statement to the attention of 
Mr. Stetson, whose address in New York I do not know. 
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Decemblb 5, ]9(H;. 
J. HORACK McFarland, Esq. : 

Dear Sir: I have received through Mayor-elect Douglas, of Niagara Fulls, 
your letter to him of December 1, which you requested him to bring to my 
rtttentfon and In which you undjertake to modify the statement which yon have 
published to thousands of peoi)le, that the Canadians already had cut off 500 
feet of the Horseshoe Falls " to accommodate a power company," and, again, 
" to give a better chance lo one of the iwwer companies." 

I observe that you regard as conclusive Chairman Langmuir's letter and 
statement that this work was done for the purposes of and under the express 
order of the Oinadlan commission Itself and not " to accommodate a power 
company." 

You say that naturally you could not know of this evidence four months In 
advance of Its presentation. But will you allow me to suggest that the fact as 
stated by me was true, even though this particular evidence of the fact did. 
not exist ; and that by my direction and In the presence of the general manager 
of our company this fact was brought to your attention directly upon July 12? 
When yon undertook to doubt the truth of the statement of the power com- 
panies, which, as you now recognize, was i)erfectly true, it was, I most re- 
spectfully submit, your duty to exhaust all sources of information before un- 
dertaking to advise the American public of that which not only was absolQtely 
untrue, but was grossly unjust to our companies. 

In apparent Justification of your original error you refer to the statement 
of Chairman Dow before the Committee on Rivers and Harbors on April 21, 
as published upon pages 168-169 of the re\yoYt of the hearings before that com- 
mittee; and you add, "If you will look this up you will see he made a clear- 
cut and definite statement which fully supported my statement" 

In answer to this Invitation, I have referred to Mr. Dow's cited testimony, 
and I do not find that either fully or otherwise doea it support your statement 
that this work was done " to accommodate a power company " or " to ^ve a 
better chance to one of the power companies." Mr. Dow does state that the 
filling in was done by the power companies, but he does not state, nor does 
he undertake to state, why the power companies did the filling in. The sting 
of your charge was not that " the filling in had been done by the power com- 
panies," which is true, and which is all that Mr. Dow said, but it was in the 
allegation that the filling In ^as done by the power companies "for their own 
purposes,** which hi untrue and which very tardily you recognize as untrue 
«inder the compnltlon of Chairman Langmuir's letter, that the filling In was 
done for the benefit of the Canadian Park by the orders of the Canadian coiki- 
aiissioners and not for the boiefit of any power coihpany. 

i am aendlng a copy of this cemmunicatlisii to Mr. Chartes M. Dow, and alao 
appending the same te the revision of my brief befoi:e the fSectekMrf eC War. 
I am, f«iitlifully> yours, 

FitAivcfs Ltndic S'lviHifiiii'. 



Appbadiz C. 

New Yobk, December i, 1906. 
W. J. Babdeit, 

GuptaiHt C&rp€ of BngineerSt Washinffton^ D. €, 

MV DfcAm (Sir: I beg to acknowledge the receipt of your faror of November 
2S, transmttting the Supplemental Report of Capt. Kutz. 

I have only to express my appreciation of the reasonableness of Capt. Kntx*^ 
additional concUiskms, which I am happy to accept with the follotrlDg nmM- 
eatlons : 

(1) As 0tated at the hearing before the Secretary of War, I am wlHia^, 
without prejudice to our reserved right and claim of priority, and as a modus 
rlvendl, pending a treaty negotiation, to consent to the equal division iKSt^eek 
the Itiree companies of the 167,500 horsepower for which in his first report 
Capt. Kutz recommended that transmission permits might now Issue. 

This concepsfon is made without any donbt as to the Justice of the report of 
Capt. Kutz; but beeause our present Canadian installation wo^ild not enable 
OS now to develop or to traupmit the full amount of 60,000 horsepower. So 
soon as we shall have completed our Canadian power house as now proposed, 
to the full extent of 121,000 horsepower, we shall upon the ground of our 
priority expect to be permitted to transmit that full amount irrespective U 
any claim of any other company. 
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(2) While upon the hearing I concurred that permits for power transmls- 
f?ion, as well as for power dlTersion, should be preferably in terms of cubic 
feet of water rather than in terms of horsepower, I did not intend, nor do I 
intend, to concede that the Ontario Power Co. has any ground upon which 
it can claim special consideration ; nor did or do I intend to concede that upon 
any ground the Ontario Power Co. is entitled to take any water until after 
the full demand of the Canadian- Nlitgnra C/O. has been met. 

(3) As already stated in my earlier brief I ask that at all times the Canadian 
Niagara Co. shall be authorized to supplement and to make good from its works 
the draft, which under the permit of the Secretary of War the Niagara Falls 
Power Go. shall be authorised to make on the American side to the extent that, 
for any cause, such authorised draft shall fall short of the amount authorissed. 
As these two companies are substantially one, their combined draft should bo 
considered as one; and so long as such combined draft does not exceed the 
aggregate authorized by the law, It would seem to be equitable that if necessary 
water might be taken from the Canadian Falls to the relief of the American 
Falls. 

(4)1 desire to renew tiie prayer contained In my earlier brief, that consid- 
eration be given at present to our application for additional power, and thin 
for the reason there indicated, that such permission is necessary in ordei* to 
enable us to proceed with the completion of our power house, for which the 
wheel pit already has been dug. In this particular our position is analogous 
to that described by the felicitous figure used on Monday by the Secretary of 
War. We are in the position of the man who has built his house to the second 
story, and thereby is involved in the neces«iry expense and consequence of 
11 roof to cover It. 

For the protection of this right to complete our power house to the full extent 
of 121,000 horsepower, we rely primarily upon our prior right to take all of the 
power necessary for our purposes, even though our Juniors go dry, and, second- 
arily, if, notwithstanding our plea, our claim to priority be rejected, then upon 
a coiislderatlon of our equities In reipect of the additional power to be granted. 

(5) I ask that after decision die form of permits be settled on notice. 

This communication I submit to the Secretary of War in printed copies aki 
oonstitating my reply upon the entire subject. Including Capt. Kutz's report. 
Your obedient sermnt, 

FlANCIS Ln?DE Stbtsoi^, 
For Canadian Niagara Oo. and Niagara Falls Power Co. 

Postscript, December 3, 1906. In paragraph 5 of this report Capt. Kutz ob- 
serves that the Niagara Falls Power Co. now is limited to the production of 
76,000 horsepower (which as hereafter considered is electric horsepower not 
Including hydraulic service), which falls short of its 102,(KX)-hor8epower re- 
quirements as stated in paragraph 4, and thus " throws a load of 26,000 horse- 
power on the plant of the Canadian Niagara Co." 

These figures may be explained as follows: 

The amount of 102,000 horsepower represents the aggregate of the maximum 
use of power, both electric and hydraulic, supplied by the Niagara Falls 
Power cio. 

To this amount of maximum use the 8,600 cubic feet of water permitted 
would be barely adequate, and would allow only 70,000 electric horsepower 
available for sale, as follows: 

Hydraulic : 

Nlaicara Falls Waterworks feet— 80 

International Parser Co do 808 

— 888 

KteetTlc: 

Exciters do 84. 4 

Available for sale' do 7,676 

7, 710. 4 



8, 598. 4 
Fkancts Lywde Stetson. 



» 76.000 horsepower X 101 iiPCond-feet—7,076 second-feet. 
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THE PRESIORVATION OF NL\6ARA FALLS. 

To the Editor of the Scientific American : 

At the head of the editorlnl columns of your publication I note that it is 
declared tliat ** The purpose of this journal is to record accurately and in simple 
terms the world's progress in scientific Icnowledi^e and industrial achievemeQt." 
Immediately following this declared purpose, in your issue of May 27. you pub- 
lish an editorial entitled ** Niagara Falls again threatened." 

The writer has resided a lifetime in proximity to the great Falls of Niagara. 
has witnessed the electrical power development from the beginning, is familiar 
with every detail of it, and confidently asserts that the diversion of tlie watern 
of the Niagara River for power-development purposes has made absolutely no 
perceptible difference in the flow of the river. The only difl^erence that has 
been seen in the river has been caused by the changes in the direction of the 
wind, by ice Jams for a few hours in the winter, and by high and low water 
conditions that are periodical and are common to all lakes and streams. Some- 
times Lake Ontario washes its banks and sometimes there' are many yards uf 
beach. In corroboration of my statement that the power development has made 
no perceptible diflTerence in the flow of the river, I bring ofllcial testimony. In 
the early summer of 190S the two power company plants in this city were en- 
tirely shut down for several hours, and a test was made by United States engi- 
neers to ascertain the effect upon the flow of the river over the Falla lu a 
letter to the Engineering News of July 2, 1908, Maj. Charles Keller, Corps of 
Engineers. United States Army, officer in charge of lake survey, said that dnrlnp 
the i>eriod of the shutdown " the rise shown by the gauge set by the lake survey 
close to the crest of the American Fall was at>out an inch, and was fully as 
much as anticipated." Auother test about the same time was officially reiiorted 
by G. Edward Wilson, secretary of the American section of the International 
Waterways Commission, as forty-six one-hundredths of an inch. The Burton 
law was in effect then, it is In effect now, and Niagara Falls is not "threat- 
ened " any more now than it w as then. In fact, a treaty between the Unit<>d 
States and Great Britain has since been ratified which permits the diversion of 
20,000 cubic feet per second of water on the American side and 36,000 cubic fet't 
per second of water on the Canadian side. This provision was in accordance 
with the recommendation of the International Waterways Commission, which 
thoroughly investigated the subject. The present diversion on the American 
side of the river is 15,600 cubic feet pet* second of water, so that there is still 
a leeway of 4.400 cubic feet per second of water under the limitnrions of thf* 
treaty. Before the present permits were granted under the Burton law that 
went into effect June 20, 190C. William H. Taft, then Secretary' of War. came 
to Niagara Falls and gave a hearing to all parties interested. In grantinR tlu» 
power permits Secretary Taft promulgated a lengthy opinion, in which he paid: 

"The International Waterways Commission, a body appointed under a stat- 
ute of the United States to confer with a similar body appointed under a 
statute of Canada, to make recommendations with reference to the control and 
government of the waters of the Great Lnkes and the valley of the St. I^w- 
rence, have looked Into the question of the amount of water which could be 
withdrawn on the American and the Canadian sides of the Niagara River with- 
out substantial injury to the cataract as one of the great natural beauties of 
the world, and after a most careful examination they have reported, recognizing 
fullv the necessity of preserving intact the scenic grandeur of the Niagara 
Falls, that it would be wise to restrict diversion to 28,600 cubic feet per second 
on the American side of the Niagara River and to r^trict the diversion on the 
Canadian side to 36,000 cubic feet per second." 

Later the British-American treaty provided for a diversion of 20,000 cubic feet 
per second of water on the American side and 36,000 cubic feet per second of 
water on the Canadian side. My information is that the present diversion Is 
27,000 cubic feet per second of water. Your statement is that it is 34,000 cubic 
feet per second of water. In the opinion referred to above Secretary Taft 
continued : 

" I have already said that the object of the act Is to preserve Niagara Falls. 
It is curious, however, that this purpose as a limitation upon the granting of 
permits by the Secretary of War is only specifically recited in reference to his 
granting permits for diversion of additional amounts of water over 15,600 
cubic feet on the American side, which are to be limited to * such amount, if 
any, as in connection with the amount diverted from the American side, shall 
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not interfere with tbe navigable capacity of said rlyer or its Integrity and 
proper volume as a boundary stream or the scenic grandeur of Niagara Falla' 
This peculiarity in the act is significant of the tentative opinion of CJongress 
that 15»600 cubic feet of water might be diverted on the American side and 
160,000 electrical horsepower might be transmitted from the Canadian side 
without substantial diminution of the scenic grandeur of the Falls." And then 
Secretary Taft gave his decision that ** acting, however, upon the same evidence 
whicb Congress had, and upon the additional statement made to me at the 
hen ring by Dr. John M. Clark, State geologist of New York, who seems to have 
been one of those engaged from the beginning in the whole movement for the 
preservation of Niagara, and who has given close scientific attention to the 
matter, I have reached the conclusion that with a diversion of 15,600 cubic feet 
on the American side and the transmission of 160,000 horsepower from the 
Canadian side the scenic grandeur of the Falls will not be affected substantially 
or perceptibly to the eye.*' 

That is the diversion that is taking place to-day. It was the Judgment of 
the International Waterways Commission and the men who framed the British- 
Ammican treaty that an even greater diversion would not be injurious. It 
was the opinion of the Congress of the United States and Secretary Taft that 
tbe preeent diversion would not be injurioua A test made by engineers of the 
United States Lake Survey Corps proved that the diversion is not perceptible, 
and we who see Niagara River daily say that no effect on its fiow is seoi as the 
reealt of power development. There is now being developed from the Falls of 
Niagara 890,000 electrical horsepower. Their total power-producing capacity 
is estimated at from 5,000,000 to 7.000,000 horse. Do you think the cataracts 
as a spectacle are seriously threatened? 

C. T. Williams, 

City Industrial Agent. 

NxAOABA Falls, N. Y. 



June 27, 1911. 
The Speakxb of the House or Repbesentatives, 

Washington, D. C. 

8iB : I have the honor to Invite attention to the situation with respect to tiie 
legislation for the protection of Niagara Falls. The act of June 29, 1908 (the 
Bnrton Act), as extended by Joint resolution of March 3. 1909, by which the 
supervision of the operations of the power companies at Niagara is placed in 
the hands of the Secretary of War, will expire by limitation on June 29, 1911, 
two days hence, and unless some action is taken by Congress the authority of 
the War Department in the matter will then cease, and the existing permits 
issued by the Secretary of War, in conformity with the terms of the net, will 
l>ecome void. 

The treaty of May 13, 1910, with Canada fixes a maximum limit for permis- 
sible diversions of water at Niagara, but does not vest in any person or com- 
mission the power to control such diversions nor place upon any person or 
commission the duty of seeing that these diversions do not exceed the limita 
fixed by the treaty. The importance of early action in the matter by Congress 
Is therefore apparent if tbe dangers of a partial or complete lapse of the super- 
vision now exercised by the War Department are to be avoided. 

I therefore urgently recommend that the matter be laid l>efore the House, and 
that the importance of the early passage of Senate Joint resolution 3 or of a 
substitute acceptable to the House be emphasised. 

Very respectfully, H. L. Stimson, 

Secretary of War, 



WHAT THE AMERICAN CIVIC ASSOCIATION IS AND DOES. 

The American Civic Association for the past eight years has been a recog- 
nised national organization for the making of better living conditions for all 
America, especially In the improvement of the physical and structural growth of 
communities. Its purpose is briefly stated as being *' the cultivation of higher 
ideals of civic life and beauty in America, the promotion of city, town, and 
neighborhood improvement, the preservation and development of landscape and 
the advancement of outdoor art." 

The general offices of the American Civic Association were established in 
Washington in January, 1910, and from that city there has been conducted a 
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vigorous propaganda by correspondence and distribution of printed literature 
extending to all parts of the United States and Canada, ^e association mala- 
tains a department for the rental of lantern slides, which may be used by local 
«peakers. and which are descriptive of the changes that may be effected In 
towns and cities. 

These are particularly valuable because they illustrate, in picture form, con- 
ditions " before and after *' In scores of communities where defifiite work has 
i)een done, irndor the patronage of the association sectional meeilSW^^^t^ ^^^ 
held in various sections and during the year to come it is proposed to arrange 
several important territorial meetings where representatives from a group of 
States may be brought together to hear the practical talks given by experi- 
enced men on many phases of the "work of the association. 

The American Civic Association is supported by a piembership of individuals 
and athliated societies, the annual fee being $5, with special classes of sustain- 
ing members at $10, life members at $50, and contributing members at larger 
sums. 

The principal olHcers of the association are J. Horace McFarland, of Harris- 
burg, Pa., president; Clinton Rogers WoodrulT, of Philadelphia, first vice presi- 
dent; William B. Rowland, of New York, treasurer; and Uichard B. Watrons. 
of Washington, secretary. These are assisted by five vice presidents — George 
B. Dealey, of Dallas, Tex. ; Dr. John Wesley Hill, of New York ; Mrs, Edward 
'W. Biddle, of Carlisle, Pa.; George W. Marston, of San Diego, Cal. ; and J. 
Lockie Wilson, of Toronto, Canada. In addition there is a general executive 
board made up of 18 prominent men and women from various cities all over tlie 
country. 

The scoi)e of the association is not limited. It stands for better llvlhg condi- 
tions, and that takes In almost everything. It stands for clean streets and 
solicits the aid of every citizen; It advocates germ-free drinking water, and 
Is doing what It can to educate the public to see that economy and health are 
both on the side of good water ; It espouses underground wires for electric lines, 
.and Is striving to Impress the public with the Importance of such a program ; it 
believes in playgrounds for the children and parks for grown-ups, and Is lend- 
ing aid to every agency that would bring them about; it believes water fronts 
free from filth are essential to public health, and therefore advocates adequate 
systems of sewage. Public-comfort stations, garden schcois for childrcsi, groin- 
ing of public buildings, care of the trees and plantinir of new ones — ^these are 
some of the planks in the platform of the association. And it has more effective 
means of campaigning for the public good than are usually at the disposal of 
uplift workers. Its members are enthusiastic 1>el levers in the promotlOD ef 
the public welfare, and are moved by humanitarian instincts; it Ims hundreds <^ 
xifflliatcd organizations which work to further its* purposes ; it has an ^ffieicBt 
publicity system for commanding the public attention aiid a system of 41a- 
tributlng its literature where it will count. 'Thus equipped, ft expects to do its 
part toward making the ensuing year notable for the promotion of the welfare of 
All classes and conditions of society. 



IN THE CIRCUIT COURT OF THE UNITED STATES WITHIN AND FOB 
THE DISTRICT OF COLORADO, SITTING AT PUEBLO. 

The Cascade Town Company, complainant, v. The Empire Water and Power 

Company et al., defendants. In equity. No. 413. 

7.«eander A. Bigger, complainant, v. The Empire Water and Power Company 

et al., defendants. In equity. No. 353. 

I, THE FACTS. 

Complainant, The Cascade Town Co., owns several hundred acres of land np 
TTte Pass, about 11 miles from Cololrado Springs. Fountain Creek flows through 
IJte in an easterly direction, and as it passes the lands of the complainaBt 
•company its waters are augmented by those of Cascade Creek — short In length 
of flow but precipitous — which come down from the watershed on the north- 
•erly slope of Pike's Peak to the westerly. 

The said complainant company and Its predecessors In title have owned the* 
lands for many years, and they began improving them as a summer resort more 
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than 20 years ago and have malntaiDed them as such ever since and hiive not 
sought to utilize them otherwise. For that purpose they have constructed 
hotels there and built cottages, roads, and trails on its lands extending up 
throuj^ Cascade Canyon, through which the stream of the same name flows* 
and on beyond into the mountains, laid out, dedicated to the public, and im- 
proved a small park in said canyon, made a lake and fountain, built a pavilion 
or auditorium for conventions, and otherwise improved its grounds, thereby 
adding to the attractions of the place as left by nature. The complainant com- 
pany and its predecessors are not, and were not, municipal corporations but 
business ventures created for the purpose of maintaining their pro{)erty as a 
resort for tourists during the summer rseason. The place is known as Cascade* 
The Midland Bail way, which traverses Ute Pass, has a station there. The com- 
plainant company has sold some of its proi)erty to i^ersous who desired to im- 
prove the same as summer homes, and the complainant Bigger has spent about 
$15,000 in Improving his home on land bought from the company, lying on both 
sides of Cascade Creek just below the canyon. The company obtains an in- 
come from those who stop at its hotels and enjoy other accommodations which 
it offers. It has spent a large amount of money in improvements. The roads 
and trails up Cascade Canyon and on into the mountains were constructed at 
an expense of fifteen or twenty thousand dollars. It also built a small water- 
works to supply the cottages and its hotels. It advertises the place for the 
purpose of inducing the public to go there, and for the past quarter of a cen- 
tury It has been visited annually by twelve or fifteen thousand people. It has 
a permanent population of 50 or 60 people. 

Among other attractions held out in its advertisements are Cascade Canyon 

and the falls of Cascade Creek through the canyon. The canyon and falls are 

rare in beauty and constitute the chief attraction. Without them the place 

would not be much unlike any other part of Ute Pass. The canyon is about 

three-quarters of a mile long and very deep; its floor and sides are covered 

with an exceptionally luxuriant growth of trees, shrubbery, and flowers. This 

exceptional vegetation is produced by the flow of Cascade Creek through the 

canyon and the mist and spray from its falla Some of these falls are as 

much as 30 feet in height, but the difference In elevation between the foot 

and the head of the canyon Is so great that the falls are almost continuous 

from the head down. The volume of water is the greatest during the summer 

season. It comes from the melting snows and on the north slope of Pikes Peak. 

But the flow is fairly even, due to the fact that the upi)er stretches of the wateiv 

shed are composed of disintegrated granite, into which the water first sinks 

and gradually percolates until gathered into the bed of the stream. The 

volume is said to be equivalent to a stream about 8 feet wide and 6 to 8 inches 

in depth. The vegetation in the canyon and up its sides consists, in part, of 

pine, spruce, fir, balsam, aspen, black birch, Japanese maple, thlmbleberry, 

wild cherry, chokecherry, and aster columbine, larkspur, wild rose, the red 

raspberry, wild gooseberry, ferns, mosses, and many other kinds of trees, shrubs, 

and flowers. The stream is annually stocked with trout. The birds which are 

found in the canyon — some grouse, a few squirrels, and i)erhaps a few wild 

animals there — are protected, by the complainant company. The complainant 

called a florist of 25 years' experience and a landscape gardener of 25 years' 

experience as witnesses. They tell us that the native flora of the country Is 

quite extensive in Cascade Canyon ; that the evergreen features are perfect ; 

that there are three or four varieties of pines, three of juniper, and three of 

spruce, probably 25 varieties of native perennials, and several varieties of moss 

growth and a large variety of wild flowers and flowering shrubs; that the 

waterfalls create a spray and mist which, together with the underground 

seepage down the sides of the canyon, produce this very luxuriant growth, 

there being at least 200 varieties of vegetation; and that it is far superior in 

that respect to any other canyon in the neighborhood, and exceptional. The 

seepage and the mist and spray give life to the foliage. 

The defendant was incorporated for the purpose, among other things, of 
generating electricity by water power, and to dispose of the same as a com- 
modity; and to execute that purimse it sent its agents on to the watershed of 
Pike's Peak, above the head of Cascade Canyon, and located a reservoir site 
and did some acts, at small expense, looking to the execution of that purpose, 
whereby it intended and expected to impound the waters In such reservoir and 
later conduct it in pipes down the mountain to and beyond the property of the 
complainant company. -And thereup<m complainants flled their several bills 
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fisking that the defendant be enjoined from so doing as a threatened injury to 
their vested rights. 

It is found as a fact that if the defendant do impound the waters of Cascade 
-Creek above the fulls and conduct it therefrom in pipe as aforesaid, the falls 
in the canyon and the vegetation on its floor and sides will be largely if not 
wholly destroyed and the canyon hence become a dry gulch, and that all the 
waters flowing in said stream are needed by complainant company, and are 
necessary for the aforesaid purpose to which they have been applied by said 
•complainant. 

II. THE LAW. 

1. The first contention of both complainants is that the €k>vemmeiit, while it 
was the owner of the lands on which the canyon and the falls are situated, had 
riparian right in the stream and that those rights were conveyed by patent 
from it, through mesne conveyances, to the complainants. 

This contention can not be accepted. There are no riparian rights in Colo- 
rado as against a valid appropriation of water. 

In Sternberger r. Eaton Co. (45 Colo., 401, 404), it is said: 

" The doctrine in this State that the common-law rule of continuous flow 
•of natural streams is abolished is so firmly established by our constitution, the 
statutes of the Territory and the State, and by many decisions of this court, 
that we decline to reopen or reconsider it. however interesting discussion 
thereof might otherwise be, and notwithstanding its importance.'* 

And again, pa^e 403 : 
- *' The Supreme Court of the United States in several cases has approved and 
Indicated its satisfaction with the decisions of the State courts which hold that 
the common-law doctrine has been abolished, and has said that each State, 
without interference by the Federal courts, may for itself, and as between rival 
individual claimants determine which doctrine shall be therein enforced.'* 

In Coffin t;. Left Hand Ditch Co. (6 Colo., 448. 446), it is said: 

" It is contended by counsel for appellants that the common-law principles 
of riparian proprietorship prevailed in Colorado until 1876, and that the doc- 
trine of priority of right to water by priority of appopriation thereof was first 
recognized and adopted in the constitution. But we think the latter doctrine 
has existed from the date of the earliest appropriations of water within the 
boundaries of the State. The climate is dry. and the soil, when moistened only 
hy the usual rainfall, is arid and unproductive; except in a few favored sec- 
tions, artificial Irrigation for agriculture is an absolute necessity. Water in 
the various streams thus acquires a value unknown in moister climates. In- 
stead of being a mere incident to the soil it rises when appropriated to the 
dignity of a tlistinct usufructuary estate, or right of property. It has always 
been the policy of the national as well as the Territorial and State govern- 
ments to encourage the diversion and use of water in this coimtry for agri- 
culture, and vast expenditure of time and money have been made in reclaiming 
and fertilizing by Irrigation portions of our unproductive territory. Houses 
have been built and permanent improvements made; the soil has been culti- 
vated and thousands of acres have been rendered immensely valuable, with the 
understanding that appropriations of water would be protected. Deny the 
doctrine of priority or superiority of right by priority of appropriation and a 
great part of the value of all this property is at once destroyed. 

** The right to water in this country by priority of appropriation thereof we 
think is, and has always been, the duty of the National and State governments 
to protect. The right itself, and the obligation to protect it, existed prior to 
legislation on the subject of irrigation. It is entitled to protection as well after 
patent to a third party of the land over which the natural stream flows as 
when such land Is a part of the public domain; and It is Immaterial whether 
or not it be mentioned in the patent and expressly excluded from the grant 

" The act of Congress protecting in patents such right in water appropriated, 
when recognized by local customs and laws, was rather a voluntary recognition 
of a preexisting right of possession, constituting a valid claim to its continued 
use, than the establishment of a new one. (Broder v, Notoma W. & M^ Co. 
11 Otto, 274.) 

" We conclude, then, that the common-law doctrine giving the riparian owner 
a right to the flow of water In its natural channel upon and over his lands, 
«ven though he makes no beneficial use thereof, is inapplicable to Colorada 
Imperative necessity, unknown to the countries which gave it birth, compels 
the recognition of another doctrine in conflict therewith. And we hold that, 
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In the absence of express statutes to the contrary, the first approprlator of 
water from a natural stream for a beneficial purpose has, with the qualifica- 
tions contained In the Ck)n8titution, a prior right thereto to the extent of such 
appropriation." 

Congress* as early as 1866, recognized the necessity of the abolition of the 
commoii'law doctrine of riparian rights in the arid States. Speaking of the 
act of July 26, 1866, the Supreme Court, in United States v. Rio Grande Irri- 
gation Co. (174 U. S., 690, 740), said: 

" The effect of this statute was to recognize, so far as the United States 
are concerned, the validity of the local customs, laws, and decisions of courts 
in respect to the appropriation of water." 
And again, at page 702: 

" "While this is undoubted (the rule of the common law as to riparian rights), 
and the rule obtains in those States in the Union which have simply adopted 
the common law, it Is also true that as to every stream within Its domain a 
State may change this common-law rule and permit tiie appropriation of the 
flowing waters for such purposes as it deems wise." 

In Gutierres v, Albuquerque I^nd Co. (188 U. S., 545, 552) it is said : 
** We think, In view of the legislation of Congress on the subject of the 
appropriation of water on the public domain, particularly referred to in the 
opinion of this court in United States r. Rio Grande Irrigation Co. (174 U. S., 
690, 704-706), the objection is devoid of merit. As stated in the opinion Just 
referred to, by the act of July 20, 1866 (14 Stat, 253), Congress recognized as 
respects the public domain, so far as the United States are concerned, the 
validity of the local customs, law, and decisions of courts In respect to the 
appropriation of water." 

Also Clark v. Nash (195 U. S., 361, 370) : 

** The rights of a riparian owner In and to the use of the water flowing by 
his land are not the rame in the arid and mountainous States of the West 
that they are in the States of the East. These rights have been altered by 
many of the Western States, by their constitution and laws, because of the 
totally different circumstances in which their inhabitants are placed, from 
tliose that exist in the States of the East, and such alterations have been made 
for the very purpose of thereby contributing to the growth and prosperity of 
those States arising from mining and the cultivation of an otherwise valueless 
soil by means of irrigation. This court must recognize the difference of climate 
and soil which rendered necessary these different laws in the States so situated." 
This question had direct consideration by the circuit court of appeals for 
this circuit in the case of Snyder v. Colorado Gold Dredging Co., opinion In 
which was filed August 4, 1910. In that case it is said : 

" The common-law doctrine in respect of the rights of riparian proprietors 
in the waters of natural streams never has obtained in Colorado. From the 
earliest times in that Jurisdiction the local customs, laws, and decisions of 
courts have united in rejecting that doctrine and In adopting a different one 
which regards the waters of all natural streams as subject to appropriation and 
diversion for beneficial uses, and treats priority of appropriation and con- 
tinued beneficial use as giving the prior and superior right (Yunker v, Nichols, 
1 Colo., 551 ; CJoffin v. Left Hand Ditch Co.. 6 Colo., 443, 447 ; Platte Water Co. 
V. Northern Colorado Irrigation CJo., 12 Colo., 525, 531 ; Crippen v. White, 28 
Colo., 23)6.) In so choosing between these two Inconsistent doctrines Clorado 
acted within the limits of her authority, first as a Territory and then as a State, 
and her choice was recognized and sanctioned by Congress, so far as the public 
lands of the United States were concerned." 
A n^ acAin * 

" It needs only to be added that, by the settled rule of decision in the Supreme 
Court of the United States, conveyances by the United States of public lands 
on nonnavigable streams and lakes, when it is not provided otherwise, are to 
be constructed and have effect according to the law of the State In which the 
lands are situate, so far as the rights and Incidents of riparian proprietorship 
are concerned. (Hardin v, Jordan, 140 U. S., 370, 384, 402; Hardin v. Sheed, 
190 U. S., 508, 519; Whittaker v. McBride, 197 U. S., 510; Harrison v. Fite, 
78 C. C. A. 447. 148 Fed., 781, 783.) Here it is not provided otherwise, either 
by statute or by the patent, and, as has been seen, the local law does not recog- 
nize a conveyance of the land as carrying any right to the unappropriated 
waters of the stream." 

It is therefore believed that the patent from the Government did not pass, 
and the patentee did not take riparian rights to the waters in question, but 
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that said lands are held by the complainants subject to the law of approprlatio>D 
of waters as established In this State. And inasmuch as there is no testixnouy 
showing any right to the waters of Cascade Creek in the complainant Biiwer. 
other than that of a riparian owner, the finding of the court must be aisainst 
him. and his case dismissed, if the alleged threatened acts would oooatltate 
a valid appropriation. 

2. If the defendant were permitted to impound and pipe the waters of Cas- 
cade Creels for the purpose of generating electricity to be sold by it as a eosi- 
modlty, as charged in the bill it was threatening to do and admitted in the 
answer and shown by the proof it intended to do, such acts would hare etm- 
stituted n valid appropriation of said waters under tJbe constitution and lawv 
of the State of Colorado as they have been constituted by the court of last 
resort in this State. (Lamborn v. Bell, 18 Colo., 346; Stemberger v. Sea ton N. 
Col, 45 Colo., 401; See also, Schwab v. Beam, 86 Fed., 41, 43.) 

3. Does the testimony show an appropriation of the waters of Cascade Creek 
by the complainant company or its predecessors in title along the falls as tliey 
flow through Cascade Canyon? 

The people of Colorado dedicated to the public all unappropriated waters of 
every natural stream within its borders and made them subject to appropria- 
tion as private property. (Const, of Colo., art. IG, pecs. 5 and 6.) 

Section 6 reads, in part, as follows: 

" The right to divert the unappropriated waters of any natural stream lu 
beneficial uses shall never be denied." 

But ne'ther the manner of making such appropriation nor the acts necessary 
to be done to constitute an appropriation has been definitely fixed by the con- 
stitution, by the statutes, or by the decisions of he courts. Nor has the term 
*' beneficial uses," as used in section 6, supra, been definitely fixed and linilttHl 
in its meaning. I can not better express my own views as to the meaning of 
that phrase, applicable to the facts here, than to quote a part of tbe bricU^ of 
the learned solicitor for complainant: 

" The courts have not defined, because they as yet are unabie to define, the 
exact boundaries of the territory known as * beneficial use.' " 

Mr. Kinney, in his work on Irrigation, says: 

"The puri'ose contemplated for the use of the water may be inMgatlon for 
agricultural or horticultural purposes, mining, milling, manufacturing, domestic 
or any other purpose for which water is needed to supply the natural an<l ard- 
flclal wants of man provided to be a beneficial use." (Sec. 350 ) 

Pomeroy says (sec. 47) : 

'*The purpose may be mining, milling, manufacturing, irrigating, n^icul- 
tural, horticultural, domestic, or otherwise: but there must be some actual, 
positive, beneficial purpose, existing at the time or contemplated in the tutors, 
as the subject for which the water is to be utilized. 

** The public health is a beneficial use, and for that purpose, among others, a 
city may condemn streams of water. The water, when so obtained, may be 
used, and is used. In any manner that will promote the public health; U is 
used for sprinkling the streets, washing the pavements, and flushing the sewers. 

" Rest and recreation is a beneficial use, and for that purpose water ts used 
to make beautiful lawns, shady avenues, attractive homes, and public parks, 
with fountains, lakelets, and streams, and artificial scenic beauty. 

" Cities condemn water and use water for the foregoing purposes. No one 
questions but that public health, rest, and recreation is a domestic use as 
well as a beneficial use. No one, we may add, questions the right to these 
uses. 

" The law inside of a city is not difl*erent from the law outside of the city- 
In one Fense there is no commercial value to fountains and parks; they do not 
bring in a revenue, but they are vastly beneficial to the public health, rest, and 
recreation, and such fact is recognized the world over, and there can be no 
question but that water applied to their maintenance and creation is a 'bene- 
ficial use.' 

** We say that the creation of a summer resort is a bcneficinJ use Is it no 
benefit to the public to spend money In making a beautiful place in nafare 
visible and enjoyable? Is it not in line with public health, rest, and recres- 
tion? If a person takes a stream and, after putting in waterfalls, ponds. 
bridges, walls, shrubl)ery, and bluegrass sod, works it into a beautiful home, 
that is a beneficial use. It is beneficial to the weary, ailing, and feeble 
that they can have the wild beauties of nature placed at their convenient dis- 
posal. Is a piece of canvas valuable only for a tent fly but worthless u s 
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painting? Is a bloclc of stone beneficiaUy iiped when pnt int<» the walls of a 
dam and not beneficially used when carved into a piece of statuary? Is the 
test dollars, or has beauty of scenery, rest, recreation, health, enjoyment some- 
thing to do with it? Is there no beneficial use except that which Is i)urely 
commercial ? 

•* It would seem that parks and playgrounds and blue grass are benefits and 
their uses beneficial although there is n^* profit derivinl from them ; if not, then 
the contention of the defendant corporation must be maintained that nothing 
but money-making schemes are beneficial. The world delights in scenic beauty, 
but must scenic beauty disappear because it has no appraised cash value? If 
this defendant corporation takes rbe water out of Cascade Canyon, it can take 
the water out of the Seven Falls and Cheyenne Canyon, and Glen Eyrie, and 
the beautiful parks, and homes and summer reports of the State. We feel 
compelled to say that there are other beiieficfal uses of the fall of water than the 
mr*re production of commodities in coinfetllion with others now existing. When 
the defendant company says the complainants are putting the fall of the water 
to no beneficial use. it means that the complainants are not ruiniuir the t>eautt£ul 
scenery for cash." 

It is therefore held that the maintenance of the vegetation in Cascade Canyon 
for the purposes to which it has been devoted by the complainant, by the flow 
and seeftage, and mist and spray of the stream and its falls as it passes through 
the canyon, is a beneficial u.se of such waters within the meaning of said section 
6, nrtlcle 16 of the constitution, that the complainant intended to use the 
waters of Cascjide Creek for that purpose, and has so used them for many 
years and thereby appropriated the same. The complainant is not required to 
constrnct ditches or artificial ways through which the water might be taken 
from the stream in order that it might appropriate the same. The only indis- 
peasable requirements are that the appropiiator,.ln order to constitute a valid 
appropriation, first, must intend to use the waters for a beneficial use, and, 
second, actually apply them to a beneficial use. There is express statutory 
recognition of utilization of lands from natural overfiow as one means of ap- 
propriation, as in the flooding of meadows by natural overflow without the use 
of any artificial means whatever. (Rev. Stats, of Colo.. 1908, sec. 3166; Humph- 
reys Co. V. Frank, 46 Colo., 524; Broad Run Inv. Co. t\ Deuel & Snyder Imp. 
Co., 108 Pac. (Colo.), 755.) 

The supreme court of this State, in considering the means necessary to con- 
stitute appropriation, in Thomas i;. Guiraud (6 CJolo., 530, 533), said: 

" We do not agree with counsel for plaintiff in error in their position, as we 
understand it that the appropriation of water by Guiraud in 1862 was not valid 
or permanent because he constructed no ditches. Some of the witnesses testify 
that he did construct ditches, but it is unnecessary for us to weigh the testi- 
mony and determine the preponderance thereof upon this question. If a dam 
or contrivance of any kind will suffer to turn water from the stream and 
moisten the land sought to be cultivated, it is sufficient though no ditch is 
needed or constructed. Or if land be rendered productive by the natural over- 
flow of the water thereon, without the aid of any appliances whatever, the culti- 
vation of such land by means of the water so naturally moistening the sanoe is 
a sufllcient appropriation of such water, or so much thereof as is reasonably 
necessary for such use. The true test of appropriation of water is the success- 
ful application thereof to the beneficial use designed; and the method of divert- 
ing or carrying the same or making such application is immaterial." 

And again, considering the same question, that court, in Larimer dk). R. Co. t;. 
People ex rel. (8 Colo., 614, at 616), declares: 

** It is claimed that when the constitution recognizes the right to appro- 
priate water by diversion, it excludes the appropriation thereof in any other 
manner. Further, that the word * divert ' means to take or carry it away from 
the bed or channel of the stream; that therefore respondent's act of utilizing 
a natural reservoir in the bed of the stream and thus storing surplus water for 
future use, not being a diversion in the sense of the constitutional provision 
cited, is in conflict therewith. We are not prepared to concede the correctness 
of counsers position. It is our opinion that tlie above is not the most natural 
and reasonable view to adopt concerning the meaning of the constitution. The 
word 'divert* must be interpreted in connection with the word 'appropria- 
tion ' and with other language used in the remaining sections of that instrument 
referring to the subject of Irrigation. We think there may be a constitutional 
appropriation of water without its being at the Instant taken from the bed of 
the stream. This court has held that 'the true test of the appropriation of 
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water is the successful application thereof to the beneficial use designed, and 
the method of diverting or carrying the same or mailing such application li 
immaterial/" (Thomas i;. Guiraud, 6 Ck)Io., 630.) 

See also Fort Morgan L. & C. Go. v. South Platter Ditch Co., 16 Ck)lo., 1, 5. 

In Offield v. Ish, 57 Pac, (Wash.), 809, it is said: 

" The right to use the water is the essence of appropriation. The means by 
which it is done are incidental." 

See also McOU t;. Porter (70 Pac. (9te.), 820. 822). 

It ^erefore appears that the waters of Cascade Creek, which the defendant 
threatens to impound and carry away in pipes, has already been appropriated 
by the complainant, the Cascade Town Co., for beneficial uses, and that it lias 
a vested property right therein which the defendant's contemplated acts, If 
executed, will destroy. The complainant company may haye a decree as prayed, 
with costs. The bill of complainant. Bigger, will be dismissed, with costs to the 
defendant against him. 



. District Judge. 

Pueblo, Colo. 



[Telegram.] 

Febbuabt 17, 1911. 

We respectfully urge that you use Qi^ery effort to secure the adoption of 
Senate joint resolution 143 extending the Burton Act for the preservation of 
Niagara River. The Burton Act was carefully framed to recognize and protect 
every interest then existing to the full extent of all development then projected. 
To maintain the status can infiict no possible harm upon existing enterprises. 
To change it as proposed by the Alexander bill, will quickly produce maximum 
Canadian development by permitting the full utilization in the United States of 
the power generated in Canada against the spirit of the treaty and to the great 
detriment of Niagara Falls. We earnestly urge that no further hearings be 
granted but that the resolution be at once pressed for passage. Public senti- 
ment throughout the entire country has hitherto been overwhelmingly expressed 
to Congress in support of the Burton Act. 

The Merchants* Association of New Tobk. 



The J. L. Hudson Co., 

Detroit, Mich,, May 6, 1911. 
Mr. RiOHABD B. Watbous, 

becretary American Civic Association, Washington, D, C. 

My Deab Mb. Watbous : I have yours 5th and have written to each member 
of the Senate Committee on Foreign Relations, except Mr. Burton, as follows : 

" I am exceedingly interested in Niagara Falls. For 40 years I have been in 
the habit of going there. I have never seen anything that compares with tbe 
Falls in grandeur, and I have been utterly opposed to diverting the waters from 
their natural course. 

'* I think we made a mistake in giving the power comiMinies any rights there 
at all. They now use 84,000 cubic feet per second and want 56,000. I feel very 
earnestly that their request should be denied. The enormous amount of water 
that went over the Falls before any of it was diverted was none too much, and 
now in many places the decrease is noticeable. 

" I hope your committee will report the Burton bill out favorably, and that 
the Senate will approve of the committee's findings. I think the financial 
advantage of any man or any set of men should not be considered at all in 
connection with such a world wonder as Niagara Falls is. 

" I hope you think as I do about it, and that you will support the Burton bill." 

To Mr. Burton I have written : 

" I am very much interested in Niagara Falls and have written to each mem- 
ber of the Senate Committee on Foreign Relations as follows : ' Can I do any- 
thing further to help you in this matter? ' " 

With kind r^^ards, I am, 

Yours, very truly, J. L. HuDSOif. 
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EBIE AND ONTARIO SANITARY CANAL COMPANY— PROPOSED BILL 

FOR CONGRESS. 

A BILL To elve effect to the treaty between the United States and Great Britain. 

• 

Whereas it is stipulated in Article V of a treaty between the United States 
and Great Britain, signed January eleventh, nineteen hundred and nine, com- 
monly known as the waterways treaty, that the United States may authorize 
and permit the diversion within the State of New York of the waters of the 
Niagara River above the Falls for power purposes, not exceeding in the aggre- 
gate a daily diversion at the rate of twenty thousand cubic feet per second, 
provided the level of Lake Erie and the flow of the Niagara River shall not be 
appreciably lowered; and ' 

Whereas the prohibitions of Article V do not apply to the diversion of water 
for sanitary and domestic purposes, and for the service of canals for the pur- 
pose of navigation ; and 

Whereas it is stipulated in Article IV of said treaty that the boundary waters 
shall not be polluted on either side, to the injury of health or property on the 
other; and 

Whereas th^ cities bordering upon the Niagara River and situate in the dis- 
trict contiguous thereto are subjected to epidemics of typhoid fever caused by 
the polluted water taken from Niagara River, and considerations of public 
health demand the abatement of these dangers without delay ; and 

Whereas the Erie and Ontario Sanitary Canal Company has been organized 
under the laws of the State of New York to construct, without State or Federal 
aid, a canal between Lake Erie and Lake Ontario, beginning at a point at or 
near Smokes Creek, south of the city of Buffalo on Lake Erie, and thence to 
the mouth of Eighteen Mile Creek on Lake Ontario, a distance of fifty miles, 
more or less; and 

Whereas it is hereinafter provided that said canal shall be used free of cost 
by the cities of Lackawanna, Buffalo, Tonawanda, North .Tonawanda, Niagara 
Fails, Lockport, and all other municipalities and communities situate upon the 
Niagara frontier, to carry olt all the sewage and the sewage-polluted storm 
waters now flowing from said towns, cities, and municipalities into Lake Erie 
and the Niagara River, polluting the water thereof, to the great Injury to the 
health of the person^j living along the said Niagara frontier; and 

Whereas the said canal will be of suftlcient depth and width to enable boats, 
barges, and other water craft of large tonnage to navigate the same from its 
beginning on Lake Erie to a point intercepting the Erie Canal at or near the 
city of Lockport, in the State of New York, thereby increasing the efficiency and 
the value to the public of said Erie Canal ; and 

Whereas the level of Lake Erie will not be lowered by the building of said 
canal so as to interfere with or alTect its navigability ; and the waters flowing 
within the Niagara River, now under the control of the War Department, shall 
not be diverted so as to affect the beauty and grandeur of the volume thereof 
flowing over Niagara Falls : Therefore, to carry out conservation of health and 
pOw^er, 

Be it enacted hy the Setiate and House of Representatives of the United States 
of America in Congress assembled — 

That the Erie and Ontario Sanitary Canal Company, a corix)ration organized 
under the laws of the State of New York, be, and the same is hereby, authorized 
to take six thousand cubi<i feet of water per second from Like Erie and Niagara 
River for sanitary purposes and canal navigation and power, four thousand 
four hundred cubic feet thereof being the remaining part unused of the twenty 
thousand cubic feet allowed for power on the American side under said treaty, 
and one thousand six hundred cubic feet thereof being an allowance under 
said treaty especially for sanitation and navigation, which volume of water 
shall be taken through three channels, designated as Buffalo River, Smokes 
Creek, and Black Rock Harbor. 

Sec. 2. That the company within two years after the passage of this act shall 
begin the construction of the aforesaid canal without seeking from State or 
Nation other aid than that afforded by such cooperation as may properly be 
effected between Federal and State authorities; and the said company shall 
thereafter with due diligence prosecute the work to completion. 

Sec. 3. That In consideration of the aforesaid grant said company shall give 
to the cities of Lackawanna, Buffalo, Tonawanda, North Tonawanda, Niagara 
Falls, Lockport, and all other municipalities, public and private corporations. 
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and individuals situate or living in what is known as the Niagara frontier the 
free use and perpetual right to use the said canal for sewage-disposal purposes, 
and for the carrying off of flood waters caused by storms. 

Sec. 4. That in consideration of the facilities which it will afford to the com- 
munities, municipalities, corporations, and individuals enumerated in section 
three of this act Uie company shall have and forever enjoy the right to and 
possession of all the water power which it is possible to develop from the 
volume of water which this act permits It to withdraw from Lalce Erie and 
cause to flow through its proposed channels into Lake Ontario. 

Sec. 5. That the company shall have the right, when Buffalo River shall have 
been sufficiently deepened and enlarged to a Junction with the proposed canal, 
to make a proper connection of said river with said canal, and thereafter cause 
the waters of Lake Erie to flow through said Buffalo River into the said canal. 

And further, that the said company may make such changes and improve- 
ments in Smokes Creek, EUicott Creek, and other streams in Erie and Niagara 
Counties as will permit water to enter the said streams from Lake Erie^ and 
through them into tlie canal of the said company, and through the same into 
Lake Ontario. 

And further, that the said company may build and maintain at the mouths 
of Smokes Creek and Eighteen Mile Creek such protecting piers and docks 
as may be necessary to carry out the purixjses and operations of the company; 
all of which construction affecting navigation shall be done under the direction 
of the War Department. 

Sec. 6. That the provisions of this law shall cease to be operative should it 
be judicially determined that said company has entered any conspiracy or un- 
lawful combination or monopoly in restraint of trade. 

Sec. 7. That the Secretary of War shall continue the present permits for the 
diversion of fifteen thousand six hundred cubic feet per second. 



Niagara Falls, N. Y., January 18, 191t 
By Delegate F. M. llullett: 

Whereas the Committee on Foreign Affairs of the House of Representatives 
is at this time considering legislation on Niagara River diversion for power 
development; and 

Whereas there is now no competition among the Niagara River power com- 
panies, with the result that exorbitant prices are charged for electric current 
for power and lighting purposes in this city : Therefore be it 

Resolved, That the delegates in the Trades and Labor Council of Niagara 
Falls, N. Y., assembled, resi)ectfully urge that the committee forward legisla- 
tion extending the limit of Niagara River diversion from 15,600 cubic feet per 
second to 20,000 cubic feet per second; and 

That the Committee on Foreign Affairs make provision in the pending bill 
to grant to the city of Niagara Falls the right to apply for a permit to divert 
water from the Niagara River for power purposes, so as to permit the creation 
of a municipal electric lighting and power plant; and be it further 

Resolved, That a copy of this resolution be forwarded to Representative 
William Sulzer, of New York, chairman of the Committee on Foreign Affairs; 
to Representative James S. Simmons, of Niagara Falls, N. Y. ; and to Repre- 
sentative Charles Bennett Smith, of Buffalo, N. Y., asking their efforts to for- 
ward such legislation. 

Jos. P. HuNTEB, President. 
John 'J. Nichols, Secretary. 



The Toronto Power Co. (Ltd.), 
Toronto, Ontario, January 20, 1912. 
Hon. Henrt Lewis Stimbon, 

Secretary of War, Washington, D. C. 

Dear Sir: Re "An act for the control of the waters of Niagara River, for 
the preservation of Niagara Falls, and for other purposes," and license of tbe 
Niagara Falls Electrical Transmission Co. 

We understand that in the recent hearing in regard to the licenses for im- 
porting power to the United States from Canada under what Is known as the 
Burton Act, which licenses are expiring March 1, 1912, that the statement was 
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made that the 46,000 horsepower allowed the Niagara Falls Electrical Trans- 
mission Go. for importation under the terms of the act was not being used, and 
was consequently not available for United States demand for power. 

If you will be good enough to grant us the favor of an Interview, we will be 
glad to go to Washington any time convenient to your honorable self to refute 
this statement. 

Very truly, yours, Robert J. Fleming, General Manager. 

r First indorsement.] 

Wab Department, 
Office of the Secbetary, 

January 22, 1912, 

Letter dated Toronto, Ontario, January 20, from Robert J. Fleming, general 
manager the Toronto Power Ck>. (Ltd.), re use of power allowed the Niagara 
Falls Electrical Transmissiixi Co. 

The Secretary of War wishes a report from you on this matter. 

W. R. Pedigo, Private Secretary. 
The Chief or Eiroiii esbb. 

[Second indorsement.] 

War Department, 
Office of the Chief of Engineers, 

Waahingtont Janvary 2S, 1912. 

1. Respectfully returned to the Secretary of War. 

2. It is believed that the hearing referred to within is the one which has been 
in progress before the Committee on IToreign Affairs of the House of Repre- 
sentatives since the 16th instant, with reference to the diversion of water at 
Niagara Falls and the importation of electrical power from Canada, and which, 
it has been announced, will be resumed at 10 o'clock on the morning of the 26th 
instant. Representatives of different power and transmission companies have 
been present at the various sessions, and free expression of their views has 
been invited. 

3. It is recommended that Mr. Fleming be informed accordingly by telegraph 
and that this letter be referred to Hon. William Sulzer, chairman of the House 
Committee on Foreign Affairs, with a statement of the action taken by the Sec- 
retary of War. 

EWD. BlTRR, 

Acting Chief of Engineers. 
[Third indorsement.] 

War Department, January 2}, 1912. 

Respectfully referred to Hon. William Sulzer, chairman Committee on For- 
eign Affairs, House of Representatives, Mr. Fleming having been advised in 
accordance with the recommoidation of the Acting Chief of Engineers, United 
States Army — copy of telegram herewith. 
By order of the Secretary of War: 

John C. Scofield, 
Assistant and Chief Clerk. 



Washington, D. C, February 5, 1912. 
The Secretary of War. 

Dkar Sir : Representing the Erie & Ontario Sanitary Canal Co., I offer to pay 
one-sixth of the cost of diffusing the waters above the Horseshoe Falls, accord- 
ing to plans of Isham Randolph, explained heretofore to President Taft and the 
engineers of the Canadian Government, provided the grant asked for by the 
company of 6,000 cubic feet per second is made under the terms of the treaty 
between the United States and Great Britain signed January 11, 1909. 

MaJ. Keller has recommended, in Senate Document No. 105, page 15, that 
similar diffusion works be paid for by the power companies, and it is to carry 
out the spirit of that recommendation that I make this statement. 
Yours, truly, 

Erie & Ontario Sanitary Canal Co., 
By MnxARD F. Bowen, President, 
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La Saixe, N. Y., January 4, 1912, 
Hon. Wic. SuLzCB, M. C, 

Washington, D, O, 

Deab Sib: Since tbe inclosed letter was written the Burton Act has been 
extended to March 31, 1912, thus making it doubly certain that tbe next session 
of Ck>ngres8 will be called upon for some solution of this great problem. 

In the preparation of the accompanying letter I have made use of the reports 
of United States engineers, the published records of hearings before the Com- 
mittees on Rivers and Harbors at Washington, and my own personal knowledge 
of the power situation on the Niagara frontier. I have no financial interest 
in or connection with any existing or pro[EV>ective power company, and on^ 
desire that, with Just and proper regard for vested interests of great value that 
can not be Ignored, such legislation may now be had as will most surely promote 
the public welfare. 

It certainly is true that the conservation und proper utilization of the nation's 
water power takes rank In importance with the great reclamation prospects of 
the West in which the Government is now wisely engaged. If in your estima- 
tion I can be of any further use in connection with the Niagara situation, I 
shall be glad to be considered at your service. 

Very respectfully, yours, John W. Williams. 



730 Bllicott Squabe, January 9, 1912, 
Hon. William Sulzbb, 
Waahinffton, Z). O. 

Deab Sib : I hear that the State conservation commissioners are to be heard 
before your committee next Tuesday ; is that a fact? 

Now that the international joint commission is organized, I wish that the 
whole subject of the Niagara River waters could be referred to that commis- 
sion ; I talked vHth Chairman Tawney last Sunday here about it, and he was 
not sure of their jurisdiction; but if all agree upon a reference and jobi in 
the hearing there is no doubt of jurisdiction. As soon as rules of procedure are 
adopted hearings will be held, and I hope that we can get to work without 
delay. 

Yours, very truly, Mili^\rd F. Bowen. 



Webtheimvb & Dttfft, 
302-^04 Broadway, New York, February 5, 1912. 

Hon. 'William Sulzes, 

Chairman Foreign Relations Committee, Washington, />. C. 

My Deab Sib : As a citizen interested in the event, I write to bespeak your 
active and favorable interest in behalf of the bill which is now before your com- 
mittee affecting the amount of the water which may be diverted at Niagara 
Falls for the purposes of power. My understanding is that this bill is intended 
to make effective the conditions of the recent treaty between the United States 
and Qreat Britain, and it is highly desirable that the present anomalous con- 
dition shall not be permitted to continue, but that the State of New York shall 
have the right to its just proportion of water, which means increased manu- 
facturing fticillties and the further development of the industries of our State. 
It is needless to suggest that your committee will properly protect the national 
interests and by proper provision secure the supervision of the War Depart- 
ment as to the due and proper exercise of the rights which the bill would confer. 
Tlie writer trusts that your committee will promptly report the bill out, and 
flsels that your record for disinterested public service will be enhanced by the 
vigorous championship of this fair and reasonable measure. 
Very truly, yours, 

Jas. King Duffy. 



Clifford B. Habmon & Co. (Inc.), 

New York, February 6, 1912. 

Hon. William Sulzeb, 

Chairman Committee on Foreign Relations, Washington, D, C. 

Deab Sib: I understand that your committee is preparing to report out a 
bill determining the amount of water which may be diverted from Niagara 
River above the Falls for power purposes, thus making effective the recent 
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treaty between Great Britain and the United States. In our opinion, tlie maxl- 
mnm liifiitation of 20,000 cubic feet per second allowed by the treaty sliould be 
permitted to be diverted, in order that the industrial development of the State 
of New York may be enhanced as fully as possible. To this end it is desirable 
that the present Burton Act should not be continued, but that the proper 
ofScers of the State of New York should be given the right to determine to 
whom and in what amounts the water should be diverted, subject only to the 
supervision of the Secretary of War, who must necessarily have the right to 
detennine whether or not the maximum is exceeded. 

Tmatlxig that you and the members of your committee will report out and 
support legislation of this character, as we believe the Conservation Commission 
of the State of New York are fully qualified to see that it is developed to the 
interests of resident users In this State, we are, 

Very respectfully, yours, CLirrosD B. Habmon. 



State of New York, Coivsebvation Commission, 

Albany, JcMuary 17, 1912. 
Hon. WnjJAM Sitlzeb, 

Chairman Oammitiee an Foreign Ajfairs, Washingion, D, 0. 

I>EAB Ms. SUL2EB: We are in receipt of your valued favor of January 15 
relative to your committee having fixed next Tuesday, the 23d instant, at 10 
o'clock a. m., to hear the r^resentatives of the State of New York, and thank 
yoQ for having advised us. 

Very truly, yours. Conservation Commission, 

By Albert E. Hott, 

Secretary to Commission. 



Committee on Bxpenditubes in the Treasury Depabtment, 

United States Senate, 
WasMngton, January 18, 1912, 
Hon. William Sttlkeb, 

House of Representatives, 

My Deab Mb. Sulzeb : I have your kind invitation to appear before the com- 
mittee in regard to Niagara Falls. I shall probably wish to say something on 
this subject, if you can afford opportunity before you come to a final conclusion. 
I would rather wait until the views of the others are presented. 
Yours, very respectfully, 

T. E. BUBTON. 



ChAMBEB or COMMEBCE AND MANUTACTUBEBS' ClTTB, 

Buffalo, January 24, 1912, 
Hon. William Sttlseb, 

Chairman Committee on Foreign Affairs, 

House of Representatives, Washington, D. C, 

Deab Sib: Referring to report in newspapers that the statement has been 
made to you that the public-service commission is unable to cope with the situ- 
ation of charges by electrical companies for power, I desire to say that such Is 
not the opinion of this body, and to express to you on the contrary that we 
believe that the machinery devised and in successful operation for the control 
of public-service corporations in general, and of the electrical situation in par- 
ticular, is entirely adequate to deal with the subject, and I desire further to 
state that this is the general feeling in this community. 

This body has originated and promoted an investigation into the changes 
made in Buffalo for elecrical power, which is now pending. It desires to 
secure for its citizens a readjustment and in many cases a reduction of present 
charges, and it is satisfied with the tribunal established by law to decide the 
issue. 

In conclusion, I beg leave earpestly and cordially to repeat the invitation 
extended to your committee to visit the Niagara frontier and gather the facts 
at first hand. 

Yours, respectfully, 

Chambeb of Commerce and Manufacturers' Club, 
By Edoab C. Neal, 

Vice President and Acting President. 
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La Salle, N. Y., January 15, J91ft, 
Hon. Wm. Sulzeb, M. C, 

Chairman Bouse Committee on Foreign Affaire, Washington, D, C, 

My Deab Sib: I regret very much being unable to attend the bearing on 
Niagara power before your committee on Tuesday, but wiah to present for 
your consideration a few facts regarding the situation. 

The Hydraulic Power Co., of Niagara Falls, will undoubtedly make a stroD^ 
effort at this session of Congress to secure for its own use nearly all the 
remaining 4,400 cubic feet of water permitted by the treaty. On the basis of 
present effective use of Niagara waters for power development this company 
undoubtedly has a paramount claim. I think, however, certain other things 
should be known before so valuable a grant of public property is made. 

1. The Hydraulic Power Go. is a close corporation, all the stockholders (bo 
far as known) being members of one family. 

2. Its property rights were acquired at sheriff's sale at a price far below 
their actual value of cost 

8. It is also true that the location of its plant and character of its develop- 
ment have done more than all others to destroy the beauties of nature near 
the cataract 

4. The Hydraulic Power Ck>. can not now be earning less than 20 per cent 
net annually on its entire investment. This will be greatly increased if their 
appeal is now granted. 

May I suggest and urge that before any additional water is granted to thiB 
or any other company its affairs be fully investigated and a sworn statement 
of its present earnings and profits be laid before Congress. 

If this is done I believe if any additional grant is made it will be conditioned 
upon a liberal return to the Government as grantor of property in this case 
unquestionably worth many millions to the grantees. 

Otherwise, and in any event, it seems to me it would be far wiser and more 
conducive to the public good if this request for additional water by private 
corporations was denied. In my judgment the only proper course is to remove 
all restrictions on the importation of power from Canada, and thai use tbe 
remaining water on this side to develop the greatest possible amount of power. 
Having already fully presented my views along this line in a previous letter, 
it seems unnecessary to add more at this time. 

Thanking you for the notice sent me and assuring you of my continued high 
regard, I am, 

Very sincerely, yours, John W. Williams. 

P. S. — Four thousand four hundred feet of water will develop, at DevilB 
Hole, 109,000 horsepower; at Hydraulic Power Co., 85,000 horsepower; at 
Niagara Falls Power Co., 66,000 horsepower. 



[Telejframs.l 



Albaivt, N. y., January n. 



Hon. William Sulzeb, 

Chairman Committee on Foreign Affairs, 

House of Representatives, Washington, D. 0.; 

Please telegraph immediately day and hour to which your committee ad- 
journed yesterday's hearing on Smith Niagara Falls bill. 

New Yobk State Consebvation Commission. 



Washinotoit, D. C, January It, 1912. 
New Yobk Consebvation Commission, 

Capitol, Albany, N. Y.: 

Hearings on Niagara bills will be continued to-morrow morning and Saturday. 
Representatives of the State of New York will be heard next Tuesday morning; 
10 o'clock. All information sent to Attorney General Carmody and the governor. 

Wm. Sulzeb. 
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WAaHiNOTON, D. C, JtMuary 16, 1912. 
Hon. John A. Dix, Albany , N. Y.: 

By arrangement with Attorney General Carmody the Committee on Foreign 
Affairs will bear the representatives of the State of New York on the Niagara 
Falls power bills next Tuesday morning, January 23, Instant. 

Wm. Sulzeb. 



Washington, D. C,. January 13, 1912. 
Hon. John A. Mason, 

Secretary to the Governor, Albany, N. Y.: 

The hearing on the bills relating to the Niagara water power has been fixed 
by the Committee on Foreign Affairs for the 16th Instant at 10 o'clock in the 
morning. The committee is anxious to hear the representatives of the State. 
If they can not be present on the 16th, I think I can get an adjournment until 
the later part of the week, say 18th or 19th, If this will be more convenient 
to tlie representatives of the State of New York. Please advise. Do not want 
to close the hearing until you have ample opportunity to be heard. 

Wm. StJLZKB. 



Stats of New Yobk, 
Pvblic-Sebvice Commission, Second District, 
' Albany, January 12, 1912, 

Hon. William Sulzeb. 

Chairman Commitee on Foreign Affairs, 

House of Representatives, Washington, D. C, 
Deab Sib : Your letter of January 10 in relation to a hearing to be held before 
your committee on Tuesday, the 16th instant, in relation to bills introduced by 
Congressmen Smith and Simmons relating to Niagara Falls has been received 
and a copy transmitted to each member of the commission. 
Yours, very truly, 

J. C. Kenny, Secretary. 



Amebic AN Civic Association, 

Office of ihe Pbesidknt, 
IlafTisburg, Pa., January 12, 1912. 
Hon. William Sulzeb, 

House of Representatives, Washington, D. C. 

Deab Sib: I am in receipt of a letter from your secretary under date of 
January 10 informing me of the hearing arranged for Tuesday morning next, 
January 16, at 10 o'clock, on bills pending before the Committee on Foreign 
Affairs, having relation to the use of the water of Niagara River for i)ower 
production. 

I thank you heartily for your courtesy In thus notifying me, and inform you 
with deep regret that it is impracticable for me to be present, owing to preced- 
iug engagements which, in Justice to olliers. I can not break. I must be in 
Chicago on the morning of January 17. to do which it is necessary to leave 
Harrisburg on the afternoon of January 16. and I have several imperative 
engagements here in the meantime for Monday and Tuesday. 

The matter upon which you are to pass is of very great importance. So far 
as I know the American Civic Association is the only organization likely to 
ap))ertr for tho interests of the public, while there can be no doubt as to the 
presence on the occasion mentioned of those serving the special interests in- 
volved. I regret it has not been practicable to give a longer notice of the 
hearing. 

Our secretary, Mr. Watrotis, will be present, and I have no doubt will ade- 
quately represent the association, or at least as adequately as can be done under 
the circumstances of short notice. I have asked him by telephone to see that 
the bills which are to be considered are foi'warded to me to-day. 
. I respectfully ask that the proceedings of the committee be not only reported 
as usual, but that provision be made for printing them. The legislation under 
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consideration has to do with matters of monumental interest and importance, 
iind it is extremely desirable that access be had to the statements made at the 
hearing. 

Yours, truly, J. Horaob MoFablahd, 

PreHdent. 



State of Kbw Yobx, 
OmcE or THs Attobnet Gezvkbal, 

Albany, January It, 1912, 
Hon. WnxiAM Sitlzer, 

Afemher of Congress^ Washington, D. r. 

Dear Congressman : The State engineer and mjrself have Just bad a conte- 
ence with the governor in regard to the proposed hearing upon the Niagara 
Fa lib Power Co. bill. The governor is sending you a telegram this aftenioon 
suggest iug tho arrangement of a convenient date later when the conservation 
commission, the State engineer's department, and the attorney general's depart- 
ment may appear and make known the attitude of the State in regard to this 
bill. At i)reseut you know the whole question of water, power, conservation, 
and distribution is unsettled in this State. The conservation coounission is 
working upon a policy which is not ready yet for adopti(m. It is necessary, 
therefore, for us to have some additional time for a further conference so that 
we may be prepared to announce the policy of the State while this bill is In 
committee. We will not ask for any adjournment that will onbarrass Congress, 
but would like very much to have the matter deferred until possibly early in 
February. I simply suggest this date in a haphazard way, but think if you will 
fix a date along about that time wc may be able to apix^r .nud express the policy 
of the State upon the subject involved In the bill. 

I will deem this an official as well as a personal conrteqr. 
Yours, very respectfully, 

Thomas Carmody, Attorney General 



To the Senate and House of Representatives: 

. The act of Congress approved June 20, 1906, " For the control and r^^lation 
of the waters of Niagara River, for the preservation of Niagara Falls, and for 
other purposes." committed certain duties to the Secretary of War which 
required extensive scientific investigations in order to obtain the information 
essential to intelligent action. In accordance with a recommendaton of the 
Secretary of War contained in a letter to me on the 19th instant, I am trans- 
mitting herewith for the information of Congress reports of those investi- 
gations made by the officer in charge of the survey of the northern and north- 
western lakes, dated November 30. 1008, and September 21, 1909, which, as 
explained in the letter of the Secretary of War, also transmitted herewith, 
have hitherto been retained for the assistance of the executive branch of the 
Government. 

A final report of the proceedings of the War Department in connection with the 
act referred to will be included in the forthcoming annual report 

Wm. H. Taft. 

The White House, August 21, 1911. 



War Department, 
Washington, August 19, 1911. 

The President: 

The act of Congress approved June 29, 1906, " For the control and regulation 
of the waters of Niagara River, for the preservation of Niagara Falls, and for 
other purposes," authorized the Secretary of War to grant permits for the 
diversion of water from the Niagara River for the creation of power to an 
aggregate amount of 15.000 cubic feet per second, and it also authorised him 
TO grant permits for the diversion of additional amounts of water for power 
purposes after the approximate amount of 15,600 feet per second had been 
diverted for a period of not less than six months, but only to such additional 
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amount, " if any, as in connection with the amount diverted on the Canadian 
side shall not injure or interfere with the navigable capacity of said river, or 
Us integrity and proper volume as a boundary stream, or the scenic grandeur 
of Niagara Falls." 

It was early recognized that the Information necessary for intelligent action 
uiHiu matters of such complex character could only be acquired by extended 
observations of a precise and difficult nature, and the local study of the ques- 
tions involved was therefore assigned soon after the approval of the act to the 
officer in charge of the survey of the northern and northwestern lakes, then 
conducting operations in the vicinity of Niagara Falls. 

Comprehensive and valuable reports on the subject submitted by that officer 
November 30, 1908, and September 21, 1909, have hitherto been retained for the 
assistance of the executive branch of the Government, but as the provisions of 
the act of June 29, 1906, as extended by the Joint resolution approved June 3, 
1909. expired by limitation on the 29th of June last, and as the executive 
departments have no further duty to perform in connection with that act, I 
Mibniit herewith the reports in question and recommend that they now be 
transmitted to Congress. 

A final report of the proceedings under the provisions of the act referred 
to will be included with my forthcoming annual report. 
Very respectfully, 

Henry L. Stimson, 

Secretary of War. 



M£HORANDUM CONCERNING THE RESTRICTIONS ON THE USB OF 

NIAGARA POWER. 

First. The campaign for the purpose of preserving the scenic grandeur of 
Niagara Falls was begun by the American Civic Association in the summer 
of 1905. The association asserted that Niagara Falls had been seriously in- 
jured by the power companies, and unless legislation was enacted by Congress 
the Falls would speedily be entirely ruined. The annual meeting of the asso- 
ciation was held at Cleveland in the autumn of 1906, and the association 
secnred the support of Mr. Burton, then Member of Congress from that district 
The President of the United States in his annual message to Congress briefly 
recommended that legislation be enacted to preserve the Falls from destruction. 
The association procured the signatures, it is* said, of 100,000 people asking 
for such legislation. Soon after the meeting of Congress Mr. Burton introduced 
his bill, entitled "An act for the control and regulation of the waters of Ni- 
agara River, for the preservation of Niagara Falls, and for other purposes." 
Numerous hearings were held l)efore the Rivers and Harbors Committee, of 
which Mr. Burton was then chairman, at which the constitutionality of the 
proposed legislation, the necessity for it, and the form of it were elaborately 
argued. 

The bill was passed and approved by the President on June 29, 190C. It was 
to remain in force for three years, but on March 3, 1909, it was, by joint reso- 
lution, extended for two years. 

Unless further extended it will expire by limitation on June 29, 1911. 

Second. Section 4 of the act requested the President of the United States to 
negotiate a treaty with the Government of Great Britain, providing ** for such 
regulation and control of the waters of Niagara River and its tributaries as 
will preserve the scenic grandeur of Niagara Falls, and of the rapids in said 
river." Such a treaty was negotiated, ratified by the Senate on March. 3, 1909, 
ratified by Great Britain in March, 1910, and proclaimed by the President to 
be in force from and after May 13, 1910. 

Third. The treaty is the supreme law of the land. The Burton law is in 
some respects inconsistent with the treaty. 

The Burton law restricts the diversion of water on the American side to 
15,600 cubic feet per second ; the treaty raises the limit of restriction to 20,000 
cubic feet i^et second. 

The Burton law places restrictions uix>n the amount of iwwer which can be 
transmitted into the United States from Canada ; the treaty makes no restric- 
tion on the transmission of power from Canada into the United States. 

Under these circumstances Mr. Alexander, Member of Congress from Bnfl^alo, 
Introduced a bill In June, 1910, amending tiie Burton law so as to make it 
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comply with the terms of the treaty, and extending the operations of the Burtou 
law thus amended so long as the treaty remains in force. The Alexander hiU 
increases the amount of water which can be diverted on the American side from 
35,600 cubic feet per second to 20,000 cubic feet per second: and it leaves out 
of the bill all restrictions upon the transmission of power from Canada into 
the United States. In other respects the original Burton law is not changed. 
The original law was intended, in pursuance of its purpose to preswre Niagara 
Falls, to prevent Any new power projects from being started at Niagara; and 
it therefore stipulated that the permits, which under the law the Secretary 
of War was authorized to issue for the diversion of water on the American side, 
should be issued only to those individuals, companies, or corporations whicii 
were at that time actually producing power "from the waters of said river, 
or its tributaries, in the State of New York, or from the Erie Canal.'* The 
original law also prescribed penalties of fine and imprisonment for violations 
of the law, and gave Jurisdiction over such cases to the United States i!ircuit 
court. These provisions in identical language are repeated in the Alexander 
bill, which is simply the Burton law amended to accord with the treaty. 

This bill failed to pass. On April 20, 1911, Senator Root introduced a bUl 
[S. 1490] to give effect to the treaty, and the bill is now pending. 

Fourth. Prior to the introduction of the Burton law two American and three 
Canadian corporations, acting on the faith of laws enacted and contracts made 
by and with the State of New York, the Province of Ontario, and the Dominion 
of Canada, had undertaken the construction of five extensive projects for the 
development of power, three of them on the Canadian and two of then) on the 
American side. At that time upward of $30,000,000 had been expended on these 
projects, which were all of them incomplete ; but relying on the rights granted 
to them by the public authorities on both sides of the river, the companies had 
made their plans and entered into contracts, which would have entailed enor- 
mous financial loss, If not entire ruin, unless the companies had been permitted 
to carry out these projects. It was quite clearly shown in the hearings 
before the Burton committee that the diversion of the water necessary to carry 
out to their full extent the projects which then were only partially completed, 
would not result in any serious injury to the scenic grandeur of Niagara Falls. 
Nevertheless the Burton law only provided for the partial completion of 
these projects. Its restrictions upon the diversion of water on the American 
side and the transmission of power from the Canadian side were such that tho 
companies would only have been able partially to complete their projects. This 
Injustice and Inequity were remedlod by the treaty, which was the result of 
negotiations extending over nearly two years in which the whole subject was 
thoroughly examined with the aid of Government experts on both sides. The 
treaty carries out the original purpose of the Burton Act to preserve the scenic 
grandeur of Niagara Falls by preventing any new power enterprises, but it per- 
mits the companies which had expended such enormous sums of money to carry 
out the plans which they had formed on the faith of the law as it stood wben 
such plans were made. These plans contemplated the use of a small portion 
of the waters of Niagara for the delivery of cheap electrical power to the people 
of central and western New York, nearly 2,500,000 in number, occupying a broad 
belt more than 200 miles In length between Utlca and Dunkirk. Buffalo and 
the entire Niagara frontier from Niagara Falls to the steel Industries at I^cka- 
wanna, as well as the cities of Rochester, Syracuse, Auburn, Ixxikport, James- 
town, Dunkirk, Batavia, and many smaller communities are vitally interested 
in seeing that this treaty Is carried into effect, and that It should no longer be 
practically nullified by the Burton law in its present form. 

Unless the treaty la given full effect the industries of central and westeni 
New York will be seriously crippled and their development arrested, becana^ 
the companies which now have transmission lines of a total length of .W 
miles, supplying Niagara i)owor to these industries, have about reached tho 
limit of the'iKuvor which they can obtain unless the vMexander bill Is enacted 

into law. 

Fifth. The average flow of the Niagara Rivor, as determined by the obser- 
vations of the United States engineers extending over a period of 51 years, is 
212,000 cubic feet per second.* The treaty authorizes 20,000 cubic feet to be 
taken out above the Falls on the American side and 36,000 cubic feet on the 
Canadian side, a total of ryi),00() ovibic feet, or about one-fourth of the entire 

amount. 

The amount of power which can i)e produced by 1 cubic foot per second 
varies among the different iK>wer (•omF)anios from 9 horsepower to 17 horse- 
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power, depending ui)on where the water Is taken and the nature of the In- 
Rtallation. The average is a little less than 13 horsepower per cubic foot. 
The total amount of power which could be developed at Niagara on the basis 
of using all of the average flow of the river is therefore about 2,750,000 horse- 
IK»we;\ and tli«; aniourt of power that cim be developed under the restrictions 
imposed by the treaty will be less than 700,000 horsei)Ower. The present In- 
stallation at the Falls Is approximately 400,000 horsepower, which will shortly 
be increased to about 450,000 horsepower. 

Sixth. Elaborate measurements taken by the United States engineers in 
1908, at a time when the American power houses were all temiwrarily shut 
down, show that the difference in depth in the water passing over the American 
Fall when the power houses are in operation and when not a wheel Is turning 
is only a fraction of an inch. This is determined by minute and complicated 
scientific measurements. It is not visible to the eye, and it has no effect upon 
the scenic grandeur of Niagara Falls. 

In Exhibit D are reproductions of photographs of the Falls taken in 1870, 
ISSTk and 1888. when there were no electric-power plants; in 1900 and 1905, 
when the amount of power in use was about 100,000 horsepower; and in 1910, 
when the amount was more than 330,000 horsepower. These photographs show 
tlmt under similar conditions, in spite of an increasing diversion of water for 
power purposes, the appearance of the Falls presents no change which can be 
detected by the eye. It cnn be confidently asserted that, under the restrictions 
inipt>seu by the treaty. It will require scientific measurements to detect the 
change in the depth of the water at the Falls, but that this change will not be 
visible to the eye. The scenic grandeur of Niagara Falls will be preserved un- 
impaired. 

Seventh. The production of 1 horsepower continuously for 24 hours through- 
out every day in the year requires the consumption, under the most improved 
and modern apparatus, of about 13 tons of coal per annum. The treaty has 
decided that about 700,000 horsepower can be taken from Niagara without 
affecting its scenic grandeur. To produce this amount of power by coal would 
require about 8,500,000 tons of coal per annum. This is a comparatively small 
portion of the 450,000,000 tons of coal consumed in the United States every 
year, but It Ik still worth saving. There Is absolutely no destruction ol 
natural resources in the use of falling water for producing power. The eternal 
laws of gravity, evaporation, and precipitation form a cycle in which the sun*s 
heat is the ultimate source of energy ; and in this cycle the loss of such energy 
is inappreciable, and can not be measured by any instruments or methods 
known to man. 

The scenic grandeur of Niagara appeals to the imagination as a manifesta- 
tion of overwhelming force. The utilization of a small portion of this titanic 
force by the wit and brain of man for the benefit of his fellow men equally 
appeals to the imagination; and the thousands of visitors who annually go 
through the different power houses are quite as much impressed by the evi- 
dences which they there see of mechanical ingenuity and of the control by man 
over gigantic force as they are by the spectacle of this gigantic force going to 
waste. 

Eighth. Tiie treaty runs for five years from May, 1910, and thereafter until 
terminated by either country on one year's notice. It has determined and 
fixed, after the most careful consideration, the restrictions which, so long as 
the treaty remains in force, are placed upon the use of Niagara water for power 
purposes. 

Under the contracts made with the Canadian authorities by the Canadian 
power companies one-half of the power generated In Canada can be transmitted 
to the United States. The Burton law undertakes to nullify these contracts 
by limiting the amount of power which could be brought in from Canada. The 
treaty, recognizing that no harm could be done to Canada and much good 
could be done to the United States by bringing In this surplus power from 
Canada, placed no restrictions upon the transmission of power from Canada, 
so that the manufacturers of western New York might have the benefit of all 
the power which, under their agreements with the Canadian authorities, the 
Canadian power companies can send here. 

It only remains to enact such legislation as will give full force and effect to 
the treaty. 

Francis V. Greene. 
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Exhibit A. 

THE BUBTON LAW. 



AN ACT For 



r the control and rcfnilntlon of tb<» waters of Niagara River, for the preeerra- 
tlon of Niagara Falls, and for other parposes. LPnblic — No. 367.] 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, Tbat the diversion of water from Niagara 
River or its tributaries, in the State of New York, is hereby prohibited, exc^t 
with the consent of the Secretary of War as hereinafter authorized in section 2 
of this act : Provided, That this prohibition shall not be interpreted as for- 
bidding the diversion of the waters of the Great Lakes or of Niagara River for 
sanitary or domestic purposes, or for navigation, the amount of which may be 
fixed from time to time by the Congress of the United States, or by the Secre- 
tary of War of the United States under its direction. 

Seo. 2. That the Secretary of War is hereby authorised to grant permits for 
the diversion of water In the United States from said Niagara River or its 
tributaries for the creation of power to individuals, companies, or corporations 
which are now actually producing power from the waters of said river, or its 
tributaries, in the State of New York, or from the Brie Canal ; also permits for 
the transmission of power from the Dominion of Canada into the United States. 
to comiMinles legally authorized therefor, both for diversion and transmission. 
as hereinafter stated, but permits for diversion shall be Issued only to the 
individuals, companies, or corporations as aforesaid, and only to the amount 
now actually in use or contracted to be used in factories the buildings for which 
are now In process of construction, not exceeding to any one individual, com- 
pany, or corporation as aforesaid a maximum amount of 8,000 cubic feet per 
second, and not exceeding to all individuals, companies, or corporations as afore- 
said un aggregate amount of 15,600 cubic feet per second; but no revocable 
I)ermits shall be issued by the said Secretary under tiie provisions hereafter 
set forth for the diversion of additional amounts of water from the said river 
or its tributaries until the approximate amount for which permits may be 
issued as above, to wit, 15,600 cubic feet per second, shall for a period of not 
less than six months have been diverted from the waters of said river or its 
tributaries, In the State of New York : Provided, That the said Secretary, sub- 
ject to the provisions of section 5 of this act, under the limitations relating to 
time above set forth, Is hereby authorized to grant revocable permits from time 
to time to such individuals, companies, or corporations, or their assigns, for the 
diversion of additional amounts of water from the said river or its tributaries 
to such amount, if any, as, in connection with the amount diverted on the 
Canadian side, shall not injure or interfere with the navigable capacity of said 
river or its integrity and proper volume as a boundary stream or the scenic 
grandeur of Niagara Falls ; and that the quantity of electrical power which may 
by permits be allowed to be transmitted from the Dominion of Canada into the 
United States shall be 160,000 horsepower: Provided further. That the said 
Secretary, subject to the provisions of section 6 of this act, may issue revocable 
permits for the transmission of additional electrical power so generated in 
Canada, but In no event shall the amount included in such permits, together 
with the said 160,000 horsepower and the amount generated and used in Canada, 
exceed 350,000 horseiwwer: Provided always. That the provisions herein per- 
mitting diversions and fixing the aggregate horsepower herein permitted to be 
transmitted into the United States as aforesaid are Intended as a limitation 
on the authority of the Secretary of War, and shall in no wise be construed as 
a direction to said Secretary to Issue permits, and the Secretary of War shall 
make regulations preventing or limiting the diversion of water and the admis- 
sion of electrical power as herein stated; and the permits for the transmiSr 
slon of electrical power Issued by the Secretary of War may specify the per- 
sons, companies, or corporations by whom the same shall be transmitted and 
the persons, companies, or corporations to whom the same shall be delivered 

Sec. 3. That any person, comiwiny, or corporation diverting water from the 
said Niagara River or Its tributaries, or transmitting electrical power into the 
United States from Canada, except as herein stated, or violating any of the 
provisions of this act, shall be deemed guilty of a misdemeanor, and on con- 
viction thereof shall be punished by a fine not exceeding $2,500 nor less than 
$600, or by imprisonment (in the case of a natural person) not exceeding one 
year, or by both such punishments, in the discretion of the court And, farther, 
th% removal of any structures or parts of structures erected In violation of 
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tills act or any construction incidental to or uaed for sucli diversion of water 
or transmission of power as is herein prohibited, as well as any diversion of 
water or transmission of power in violation hereof, may be enforced or enjoined 
at the suit of the United States by any circuit court having Jurisdiction in any 
district in which the same may be located, and proper proceedings to this end 
may be instituted under the direction of the Attorney General of the United 
States. 

Sec. 4. That the President of the United States is respectfully requested to 
open negotiations with the Government of Great Britain for the purpose of 
effectually providing, by suitable treaty with said Government, for such regula- 
tion and control of the waters of Niagara River and its tributaries as will pre- 
serve the scenic grandeur of Niagara Falls and of the rapids In said river. 

Sbc. 5. That the provisions of this act shall remain in force for three years 
from and after date of its passage, at the expiration of which time all permits 
granted hereunder by the Secretary of War shall terminate unless sooner re- 
voked, and the Secretary of War is hereby authorized to revoke any or all per- 
mits granted by him by authority of this act, and nothing herehi contained 
shall be held to confirm, establish, or confer any rights heretofore claimed or 
exercised in the diversion of water or the transmission of power. 

Sec. 6. That for accomplishing the purposes detailed in this act the sum of 
f50,000, or so much thereof as may be necessary*, is hereby appropriated from 
any moneys (n the Treasury not otherwise appropriated. 

Sec. 7. That the right to alter, amend, or repeal this act is hereby expressly 
reserved. 

Approved, June 29, 1906. 

JOINT RESOLUTION Extending the operntion of an act for the control and regulation of 
the waters of Niagara River, for the presorvntion of Niagara Falls, and for other pur- 
poaes. L Public— H. J. Res. 262.] 

Whereas the provisions of the act entitled '*An act for the control and regula- 
tion of the waters of Niagara River, for the preservation of Niagara Falls, and 
for other purposes," approved June 29, 1906, will expire by limitation on June 
29, 1910; and 

Whereas a date for the termination of the operation of said act was pro- 
vided therein, but with a view to the moiie permanent settlement of the ques- 
tions involved by a treaty with Great Britain, and by further legislation appro- 
priate to the situation and such treaty not having been negotiated, it Is desir- 
able that the provisions of said act should be continued until such permanent 
settlement can be made: Therefore be it 

Resolved, etc. That the provisions of the aforesaid act be, , and they are 
hereby, extended for two years from June 29, 1909, being the date of the expira- 
tion of the operation of said act, save in so far as any portion thereof may be 
found inapplicable or already complied with. 

Approved, March 3, 1909. 

Exhibit B. 

tbiaty between the united states and gbsat ' britain — ^boundabt watebs 

between the united states and canada. 

[Slimed at Washington, January 11, 1009. Ratification advised by the Senate March 8, 

1909. Ratified by the Prcaident April 1, 1909. Ratified by Great Britain March 81, 

1910. Ratifications exchanged at Washington, May 5, 1910. Proclaimed May 13, 10 10. J 

A proclamation hy the President of the United States of America: 

Whereas a treaty between the United States of America and His Majesty the 
King of United Kingdom of Great Britain and Ireland and of the British Domin- 
ions beyond the Seas, Kmperor of India, to prevent disputes regarding the use 
of boundary waters and to settle all questions which are now pending between 
the United States and the Dominion of Canada involving the rights, obligations, 
or interests of either in relation to the other or to the inhabitants of the other, 
along their common frontier, and to malse provision for the adjustment and 
settlement of all such questions as may hereafter arise, was concluded and 
signed by their respective plenipotentiaries at Washington on the 11th day of 
January, 1909, the original of which treaty is word for word as follows : 
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The United States of America and Hig Maje$ty the King of the United King- 
dom of Great Britain and Ireland and of the British Dominions beyond the seas, 
Emperor of India, being equally desirous to prevent disputes regarding the use 
of boundary waters and to settle all questions which are now pending betweoi 
the United States and the Dominion of Canada involving the rights, obligations, 
or interests of either in relation to the other or to the Inhabitants of the other, 
along their common frontier, and to make provision for the adjustment and 
settlement of all such questions as may hereafter arise, have resolved to con- 
clude a treaty in furtherance of these ends, and for that purpose have appointed 
as their respective plenipotentiaries : 

The President of the United States of America; Elihu Root, Secretary of 
State of the United States ; and 

His Britannic Majesty, the Right Hon. James Bryce, O. M., his ambassador 
extraordinary and plenipotentiary at Washington ; 

Who, after having communicated to one another their full powers, found in 
good and due form, have agreed upon the following articles : 

Preliminary article. For the purposes of this treaty boundary waters are 
defined as the waters from main shore to main shore of the lakes and rivers 
and connecting watei-ways. or the portions thereof, along which the interna- 
tional boundary between the United States and tlie Dominion of Canada passes, 
including all bays, arms, and Inlets thereof, but not including tributary waters 
which in their natural channels would flow into such lakes, rivers, and water- 
ways, or waters flowing from such lakes, rivers, and waterways, or the waters 
of rivers flowing across the boundary. 

Article I. The high contracting parties agree that the navigation of all navi- 
gable boundary waters shall forever continue free and open for the purposes of 
commerce to the Inhabitants and to the ships, vessels, and boats of both coun- 
tries equally, subject, however, to any laws and regulations of either country, 
within its own territory, not inconsistent with such privilege of free navigation 
and applying equally and without discrimination to the inhabitants, ships, ves- 
sels, and boats of both countries. 

It is further agreed that so long as this treaty shall remain in force this 
same right of navigation shall extend to the waters of Lake Michigan and to all 
canals connecting boundary waters and now existing or which may hereafter 
be constructed on either side of the line. Either of the high contracting parties 
may adopt rules and regulations governing the use of such canals within its 
own territory and may charge tolls for the use thereof, but all such rules and 
regulations and all tolls charged shall apply alike to the subjects or citisens of 
the high contracting parties and the ships, vessels, and boats of both of the 
high contracting parties, and they shall be placed on terms of equality in the 
use thereof. 

Art. II. Each of the high contracting parties reserves to itself or to tlie sev- 
eral State governments on the one side and the Dominion or Provincial govern- 
ments on the other, as the case may be, subject to any treaty provisions now 
existing with respect thereto, the exclusive jurisdiction and control over the use 
and diversion, whether temporary or i)ermanent, of all waters on its own side 
of the line which In their natural channels would flow across the boundary or 
into boundary waters; but it is agreed that any Interference with or diversimi 
from their natural channel of such waters on either side of the boundary, result- 
ing in any injury on the other side of the boundary, shall give rise to the same 
rights and entitle the injured parties to the same legal remedies as if such 
Injury took place In the country where such diversion or interfer^ice occurs: 
but this provision shall not apply to cases already existing or to cases expressly 
covered by special agreement between the parties hereto. 

It is understood, however, that neither of the high contracting parties intends 
by the foregoing provision to surrender any right which it may have to object 
to anj' interference with or diversions of waters on the other side of th^ 
boundary 'the effect of which would be productive of material injury to tHe navi- 
gation Interests on its own side of the boundary. 

Art. III. It is agreed that, in addition to the uses, obstructions, and diversion* 
heretofore permitted or hereafter provided for by special agreemoit betweea 
the parties hereto, no further or other uses or obstructions or diversions, 
whether temporary or permanent, of boundary waters on either side of the line, 
affecting the natural level or flow of boundary waters on the other side of the 
line, shall be made except by authority of the United States or the Dominios 
of Canada within their respective jurisdictions and with the approval, as herein- 
after provided, of a joint commission, to be known as the International Jolni 
Commission. 
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The foregoing provisions are not intended to limit or interfere witli tlie exist- 
ing rights of the Government of the United States on the one side and the Gov- 
ernment of the DiMninion of Canada on the other, to undertake and carry on 
Kov^nunental works in boundary waters for the deepening of channels, the con- 
eitructlon of breakwaters, the improvement of hart>ors, and other governmental 
works for the benefit of commerce and navigation, provided that such works are 
wholly on its own side of the line and do not materially alTect the level or flow 
of the boundary waters on the other, nor are such provisions Intended to 
Interfere with the ordinary use of such waters for domestic and sanitary 
purposes. 

Akt. IV. The high contracting parties agree that, except in cases provided 
for by special agreement between them, they will not permit the construction 
or maintenance on their re8i)ective sides of the boundary of any remedial or 
protective works or any dams or other obstructions in waters flowing from 
boundary waters or in waters at a lower level than the boundary In rivers flow- 
ing across the boundary, the effect of which is to raise the natural level of 
waters on the other side of the boundary, unless the construction or mainte- 
nance thereof is approved by the aforesaid international Joint commission. 

It is further agreed that the waters herein defined as boundary waters and 
waters flowing across the boundary shall not be polluted on either side to the 
Injury of health or property on the other. 

Art. V. The high contracting parties agree that it is expedient to limit the 
diversion of waters from the Niagara River fo that the level of Lake Brie and 
the flow of the stream shall not be a]>preclably affected. It is the desire of both 
parties to accomplish this object with the least possible Injury to investments 
which have already been made in the construction of power plants on the 
United States side of the river under grants of authority from the State of New 
York, and on the Canadian side of the river under licenses authorized by the 
l>oniinion of Canada and the Province of Ontario. 

So long as this treaty shall remain in force, no diversion of the watci-s of ttie 
Nia^ra River above the Falls from the natural course and stream thei'oof shall 
be permitted except for the purposes and to the extent hereinafter provided. 

The United States may authorize and permit the diversion within the State of 
New York of the waters of said river above the Palls of Niagara, for power 
purposes, not exceeding in the aggregate a daily diversion at the rate of 20,000 
cubic feet of water per second. 

The TTnlted Kingdom, by the Dominion of Canada, or the Province of Ontario, 
may authorize and permit the diversion within the Province of Ontario of 
the waters of said river above the Falls of Niagara, for power purposes, not 
exceeding in the aggregate a dally diversion at the rate of 36,000 cubic feet of 
water per second. 

The prohibitions of this article shall not apply to the diversion of water for 
sanitary or domestic puri)oses, or for the service of canals for the purposes of 
navigation. 

Art. VI. The high contracting parties agree that the St. Mary and Milk 
Rivers and their tributaries (in the State of Montana and the Provinces of 
Alberta and Saskatchewan) are to be treated as one stream for the purposes of 
irrigation and power, and the waters thereof shall be apportioned equally between 
the two countries, but in making such equal apportionment, more than half may 
be taken from one river and less than half from the other by either country so 
as to afford a more beneficial use to each. It is further agreed that in the 
division of such waters during the irrigation season, between the 1st of April 
and 3lPt of October, inclusive, annually, the United States is entitled to a 
prior appropriation of 500 cubic feet per second of the waters of the Milk River, 
or so much of such amount as constitutes three-fourths of Its natural flow, and 
that Cnnada is entitled to a prior appropriation of 500 cubic feet per second 
of the flow of St. Mary River, or so much of such amount as constitutes three- 
fourths of its natural flow. 

The channel of the Milk River In Canada may be used at the convenience of 
the United States for the conveyance, while passing through Canadian ter- 
ritory, of waters diverted from the St. Mary River. The provisions of Article II 
of this treaty shall apply to any injury resulting to property In Canada from 
the conveyance of such waters through the Milk River. 

The measurement and apportionment of the water to be used by each country 
shall from time to time be made Jointly by the properly constituted reclama- 
tion officers of the United States and the properly constituted Irrigation officers 
of His Majesty under the direction of the international Joint commission. 

28805--12 - 26 
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Abt. VII. The high contracting parties agree to establish and maintain an 
international Joint commission of the United States and Canada composed of 
six commissioners, three on the part of the United States appointed by the 
President thereof, and three on the part of the United Kingdom appointed by 
His Majesty on the recommendation of the governor in council of the Dominion 
of Canada. 

Abt. VIII. This International Joint commission shall have Jurisdiction over and 
shall pass upon all cases involving the use or obstruction or diversion of the 
waters with respect to which under Articles III and IV of this treaty the 
approval of this commission is required, and in passing upon such cases the 
commission shall be governed by the following rules or principles, which are 
adopted by the high contracting parties for this purpose : 

The high contracting parties shall have, each on Its own side of the boundary, 
equal and similar rights in the use of the waters hereinbefore defined as 
boundary waters. 

The following order of precedence shall be observed among the various uses 
enumerated hereinafter for these waters, and no use shall be permitted which 
tends materially to conflict with or restrain any other use which is given 
preference over it in this order of precedence: 

(1) Uses for domestic and saniUiry purposes. 

(2) Uses for navigation, including the service of canals for the purposes of 
navigation. 

(3) Uses for power and for irrigation purposes. 

The foregoing provisions shall not apply to or disturb any existing uses of 
boundary waters on either side of the l>oundary. 

The requirement for an equal division may in the discretion of the commis- 
sion be suspended in cases of temporary diversions along boundary waters at 
points where such equal division can not be made advantageously on accoant 
of local conditions, and where such diversion does not diminish elsewhere the 
amount available for use on the other side. 

The commission In its discretion may make its approval in any case condi- 
tional upon the construction of remedial or protective works to compensate so 
far as possible for the particular use or diversion proposed, and in such cases 
may require that suitable and adequate provision, approved by the commissioa. 
be made for the protection and indemnity against injury of any interests on 
either side of the boundary. 

In cases involving the elevation of the natural level of waters on either side 
of the line as a result of the construction or maintenance on the other side of 
remedial or protective works or dams or other obstructions in boundary waters 
or in waters flowing therefrom or in waters below the bounday in rivers flowing 
across the boundary, the commission shall require, as a condition of its approral 
thereof* that suitable and adequate provision, approved by it, be made for the 
protection and indemnity of all interests on the other side of the line which 
may be injured thereby. 

The majority of the commissioners shall have power to render a decision. 
In case the commission is evenly divided upon any question or matter presented 
to it for decision, separate reix>rts shall be made by the commissioners on each 
side to their own Government. The high contracting parties shall thereupon 
endeavor to agree upon an adjustment of the question or matter of difference. 
and if an agreement is reached t>etween them, it shall be reduced to writing in 
the form of a protocol, and shall be communicated to the commissioners, who 
shall take such further proceedings as may be necessary to carry out such 
agreement. 

Art. IX. The high contracting parties further agree that any other ques- 
tions or matters of difference arising between them involving the rights, obliga- 
tions, or interests of either In relation to the other or to the inhabitants of the 
other, along the common frontier between the United States and the Dominion 
of Canada, shall be referred from time to time to the international Joint com- 
mission for examination and report, whenever either the Government of the 
United States or the Government of the Dominion of Canada shall reqnest 
that such questions or matters of difference be so referred. 

The international Joint commission is authorized in each case so referred 
to examine into and report upon the facts and circumstances of the particular 
questions and matters referred, together with such conclusions and recom- 
mendations as may be appropriate, subject, however, to any restrictions or 
exceptions which may be imposed with respect thereto by the terms of the 
reference. 



PBE8EBVATI0N OF NIAQABA FALI£. 397 

Such reports of the commission shall not be regarded as decisions of the 
questions or matters so submitted, either on the facts or the law, and shall 
in no way have the character of an arbitral award. 

The commission shall make a joint report to both Governments In all cases 
in which all or a majority of the commissioners agree, and In case of disagree- 
ment the minority may make a joint report to both Governments or separate 
reports to their respective Governments. 

In case the commission Is evenly divided upon any question or matter re- 
ferred to It for report, separate reports shall be made by the commissioners on 
each side to their own Government. 

Abt. X. Any questions or matters of difference arising betwe^i the h!gh 
contracting parties Involving the rights, obligations, or Interests of the United 
or of the Dominion of Canada, either In relation to each other or to their re- 
spective Inhabitants, may be referred for decision to the International joint 
commission by the consent of the two parties, It being understood that on the 
part of the United States any such action will be by and with the advice and 
consent of the Senate, and on the part of His Majesty's Govemmoit with the 
consent of the Governor General In Council. In each case so referred, the said 
commission is authorized to examine Into and report upon the focts and 
circumstances of the particular questions and matters referred, together with 
such conclusions and recommendations as may be appropriate, subject, however, 
to any restrictions or exceptions which may be Imposed with respect thei-eto 
by the terms of the reference. 

A majority of the said coumiission shall have power to render a decision or 
finding uix)n any of the questions or matters so referred. 

If the said commission is equally divided or otherwise unable to render 
a decision or finding as to any questions or matters so referred, It shall be 
the duty. of the commissioners to make a joint report to both Governments, 
or separate reports to their respective Governments, showing the different con- 
clusions arrived at with regard to the matters or questions so referred, which 
qneetions or matters shall thereupon be referred for decision by the high con- 
tracting parties to an umpire chosen in accordance with the procedure pre- 
scribed In the fourth, fifth, and sixth paragraphs of Article XLV of The Hague 
convention for the pacific settlement of International disputes, dated October 
18, 1907. Such umpires shall have power to render a final decision with respect 
to those matters and questions so referred on which the commission failed to 
agree. 

AST. XI. A duplicate original of all decisions rendered and joint reports 
oaade by the commission shall be transmitted to and filed with the Secretary of 
State of the United States and the Governor General of the Dominion of Can- 
ada, and to them shall be addressed all communications of the commission. 

Abt. XII. The International Joint Commission shall meet and organize 
at Washington promptly after the members thereof are appointed, and when 
organized the commission may fix such times and places for its meetings as 
may be necessary, subject at all times to special call or direction by the two 
Governments. Each commissioner, upon the first joint meeting of the commis- 
sion after his appointment, shall, before proceeding with the worlc of the com- 
mission, make and subscribe a solemn declaration in writing that he will faith- 
fully and Impartially perform the duties Imposed upon him under this treaty, 
and such declaration shall be entered on the records of the proceedings of the 
commission. 

The United States and Canadian sections of the commission may each ap- 
point a secretary, and these shall act as joint secretaries of the commission at 
its joint sessions, and the commislon may employ engineers and clerical assist- 
ants from time to time as it may deem advisable. The salaries and personal 
expenses of the commission and of the secretaries shall be paid by their re- 
spective Governments, and all reasonable and necessary joint expenses of the 
commission incurred by it shall be paid In equal moieties by the high contract- 
ing parties. 

The commission shall have power to administer oaths to witnesses and to 
take evidence on oath wbenever deemed necessary in any proceeding or Inquiry 
or matter within Its jurisdiction under this treaty, and all partes interested 
therein shall be given convenient opportunity to be heard, and the high con- 
tracting parties agree to adopt such legislation as may be appropriate and 
necessary to give the commission the powers above mentioned on each side of 
the boundary, and to provide for the Issue of subpoenas and for compelling the 
attendance of witnesses In proceedings before the eommlsslon. The commls- 
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ftlou may adopt such rules ^of procedure as shall be in accordance with Justice 
and equity, and may make such examination in person and throagh agents or 
employees as may be deemed advisable. 

Abt. XIII. In all cases where special agreemoits between the high con- 
tracting parties hereto are referred to in the foregoing articles such agree- 
ments are understood and intended to include not only direct agreements be- 
tween the high contracting parties^ but also any mutual arrangement between 
the United States and the Dominion of Canada expressed by concurrent or 
reciprocal legislation on the part of (Congress and the Parliament of the Do- 
minion. 

Abt. XIV. The present treaty shall be ratified by the Presid^t of the 
United States of America, by and with the advice and consent of the Senate 
tliereof, and by His Britannic Majesty. The ratifications shall be exchanged 
at Washington as soon as possible, and the treaty shall take effect on the date 
of the exchange of its ratifications. It shall remain in force for five years, 
dating from the day of exchange of ratifications, and thereafter until termi- 
nated by 12 months* written notice given by either high contracting party to 
the other. 

In faith whereof the respective plenlpot^itiaries have signed this treaty in 
duplicate and have hereunto affixed their seala 

Done at Waslilngton the eleventh doy of January, in the year of our Lord one 
thonsnnd nine hundred and nine. 

BuHu Root. [seal.] 
James Bbtce. [seal.] 

And whereas the Senate of the United States by their resolution of March 3, 
1909 (two-thirds of the Senators present concurring therein), did advise and 
consent to the ratification of the said treaty with the following understanding, 
to wit: 

Resolved further {as a part of this ratification). That the United States 
approves this treaty with the understanding that nothing in this treaty shall 
be construed as affecting or changing any existing territorial or riparian 
rights in the water, or rights of the owners of lands under water, on either 
side of the international boundary at the rapids of the St Mary's River at 
Sault Ste. Marie in the use of the waters flowing over sisch lands, subject 
to the requirements of navigation in l>oundary waters and of navigatioD 
canals, and without prejudice to the existing right of the United States and 
Canada each to use the waters of the St. Mary's River within its own terri- 
tory; nnd, further, that nothing in this treaty shall be construed to interfere 
with the drainage of wet, swamp, and overflowed lands into streams flowing 
into boundary waters, and that ttxis Interpretation will be mentioned in the 
ratification of this treaty as conveying the true meaning of the treaty and will, 
In effect, form part of the treaty. 

And whereas the said understanding has been accepted by the Government 
of Great Britain and the ratifications of the two Governments of the said 
treaty were exchanged in the city of Washington on the 5th day of May, 1910: 

Now therefore, be it known that I, William Howard Taft, President of the 
United States of America, have caused the said treaty and the said under- 
stand iug as forming a part thereof to be made public to the end that the same 
and every article and clause thereof may be obser^'ed and fulfilled with good 
faith by the United States and the citizens thereof. 

In testimony whereof I have hereunto set my hand and caused the seal of 
the United States to be affixed. 

Done at the city of Washington this thirteenth day of May, in the year of our 

Jjot(\ one thousand nine hundred and ten, and of the independence of the 

United States of America the one hundred and thirty-fourth. 

By the President: 

Wif. H. Tait. 

[SEAL.] P. C. Knox, 

Secretary of State. 

PROTOCOL OF EXCHAWGE. 

On proceeding to the exchange of the ratifications of the treaty signed at 
Washington on January 11, 1909, between the United States and Great Britain, 
relating to boundary waters and questions arising along the boundary between 
the United States and the Dominion of Canada, the undersigned plenlpo- 

^taries, duly authorized thereto by their respective Goverments, hereby de 
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Clare that nothing in this treaty shall be amstrued as affecting or changing 
any existing territorial or riparian rights In the water, or rights of the owners 
of lands under water, on either side of the international boundary at the 
rapids of the St Mary's River at Sault Ste. Marie in the use of the waters 
flo^v^ing over such lands subject to the requirements of navigation in boundary 
waters and of navigation canals and without prejudice to the existing right 
of tbe United States and Canada each to use the waters of the St. Mary's 
River within its own territory; and, further, that nothing in this treaty 
sliall be construed to interfere with the drainage of wet, swamp, and over- 
flovred lands into streams flowing into boundary waters, and also that this 
declaration shall be deemed to have equal force and effect as the treaty itself 
and to form an integral part thereto. 

Xbe exchange of ratifications then toolc place In the usual form. 

In witness whereof they have signed the present protocol of exchange and 
have affixed their seals thereto. 

I>one at Washington this 5th day of May^ 1910. 

Philandkb O. Knox, [seal.] 
James Bbtce. [seal.] 



[U. R. 7694, Sizty-second Congress, first session. In the House of Representatives, April 
27, 1911. Mr. Simmons introduced tbe following bill, which was referred to tbe com- 
mittee on Foreign Affairs and ordered to be printed.] * 

A BILL To give effect to tbe fifth article of the treaty between tbe United States and 

Great Britain, signed January 11, 1909. 

Be it enacted hy the Senate and House of Representatives of the United States 
of America in Congress assembled, That no water -shall be diverted from tho 
Niagara River above the Falls of Niagara within the State of New York for 
power purposes without the written consent of the Secretary of War, who is 
hereby authorized to give such consent, by revocable permits, to jpersons, com- 
panies, or corporations having authority from the said State to make such di- 
versions, and to a total amount not exceeding in the aggregate the amount 
allowed by the treaty between the United States and Great Britain, signed at 
Washington on the 11th day of January in the year 1909: Provided, That no 
sach permit shall be granted allowing diversions of water exceeding in the 
aggregate 15,600 cubic feet per second without the consent of the State of New 
York and of the commissioners on the part of the United States in the inter- 
national Joint commission provided for by said treaty. 

Bvery diversion of water in violation of the foregoing provisions shall be a 
misdemeanor punishable by a fine not exceeding $2,500, or by imprisonment not 
exceeding one year, or both, in the discretion of the court. 

The Secretary of War shall make regulations for preventing the diversion of 
water from the Niagara River above the Falls of Niagara in excess of the 
amounts consented to by him pursuant to the said treaty and to this act, and 
all permits for the diversion of water granted under the*act entitled "An act for 
the control and regulation of the waters of Niagara River, for the preservation 
of Niagara Falls, and for other purposes," approved June 29, 1906, shall con- 
tinue in force until revoked by the Secretary of War or superseded by other 
permits issued by him. 
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Heating and lighting, letter of Referendum League concerning 187 

Horsepower furnish^ (Sawyer) 21 

Interested in more and cheaper power (Driscoll) 18 

Price at — 

Compared with Lockport (Greene) 84 

Varies (Scovell) 159 

Price cheap in ( Fennewick) 308-309 

Price excessive in, reason (Ilammond) 251 

Price in city and suburbs (Greene) 83 

Price per horsepower in, do not know (Greene) 81 

Pricoj» — 

Compare with other cities ( Hammond) 252 

Schedules of (Scovell) 161, 162 

Sewage (Tall>ott) 270 

And dockage plan for, price, etc 121 

Three profits in pnce to (Scovell) 151 

Wants more power and limitation removed (Sawyer) 26 

What it wants (Hammond) 255 

Wiy Niagara Co. does not distribute in (Barton) 276 

Buffalo Chamoer of Commerce : 

Desire extension of Burton Act (Sawyer) 21 

Letter of (Greene) 322 

Not oflicial (Smith) 328 

Original sent to chairman (Greene) 328 

Buffalo Drainage Canal, reference to (Spencer) 182 

Buffalo Gas Co. , investigated (Fennewick) 310 

Buffalo Greneral Electric Co. : 

And Cataract Co. , one and the same (Hammond) 247 

Names of directors (Fennewick) 307 

Not controlled by Niagara and Cataract Cos. (Fennewick) 306-307 

Operated before existence of Niagara Co. (Fennewick) 305-306 

Buffalo-Ontario Power Co. distributes to (Sawyer) 21 

Bulletin No. 77, Hvgienic Lalx)ratory, quoted 264 

Burd, Geo. B., letter of, to Congressman Smith 299-300 

Burton Act 10 

Against diversions on the restrictions of (McFarland) 263 

American Civic Association zealous for extension, 171, 172 

Approved, June 29, 1906 (Ladue) 191-199 

Bad law; thought teraporarv (Scovell) 164 

Bar to getting to Detroit (Fleming") 130 

Buffalo Chamber of Commerce desire extension of (Sawyer) 21 

Conferences concerning extension of (Scovell) lo^ 

Constitutionality, did not test( Scovell) 1^ 

Department considered questions arising during hiatus in life of (Ladue) 150 

Exist ing power companies granted permits, reason ( Watrous) 178 

Expires Mar. 1 (Greene) ^^ 

Extension favored, Dr. Lyman Abbott (Barton) 288 
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Burton Act — Continued. P&se* 

Favors its limitationB and restricti )ns ( Watroue) 171 

Fixed limit of consiunption based on Niagara Co. 's figures (Brown) 51 

Grants an exclusive privilege (Carmody) 232 

Has served its purpose (Cohn) 106 

Hearings on reference to (Scovell) 146 

If not extended, President would permit temporary diversir fScovell). 148, 149 

Intent of (Simmons) 6 

Its purposes and restrictions (Scovell) .* 146 

Joint resolution extending operation of 11 

Joint resolution of March 3, 1909, extending 393 

L^il rights not affected by compliance with (Brown) 47 

Of June 21, 1906 392-393 

On expiration or repeal, consent of Congress necessary to import power 

(Carmody) 240 

Original terms should be adhered to (Watrous) 174 

Passed to preserve scenic beauty (Brown) 61 

Prohibiteo transmission of Canaiidian power (Greene) 93 

Status of companies before enactment (BrownJ 47 

Temporary, to get information upon which to oase treaty (Brown) 53 

Treaty was intended to supersede (Brown) 53 

Why provision restricting importation (Watrous) 173 

Burton, Senator T. E., attitude of (Scovell) 156 

Letter of, to Chairman Sulzer 385 

Calcium carbide as an illuminant (Morrbon) Ill 

"Campaign of scare " (Brown; summary) 343-344 

Canada: 

How Dominion Government stopped export of gas (Scovell) 152 

Importation of power from (Simmons) 7 

Permits for transmission from (Brown) 58 

Power j^enerated in (Simmons) 5 

Power imported from, imder treaty limited by law (Sawyer) 23 

Position of, as to scenic beauty (Watrous) 174 

Reservation of power for use in (Brown) 51 

Rules of law as to property rights same as in United States, exception 

(Brown) 45 

United States willingly consented to Canadian diversion (Simmons) 2 

Use of maximum allowance by (Simmons) 5 

Willing party to diversion (Simmons) 6 

Will use power not exported (Bixby) 35 

Canadian companies: 

Not completed to ultimate capacity (Barton) 277 

Report on International Waterways Commission 220, 222 

Restriction of importation would encourage (Brown) 61 

Canadian corporation: 

A power-house company (Greene) 85 

Some stockholders also in New \ ork corporation (Greene) 85 

Capital and cost of plants, bond issue, stock earnings, dividends, etc. 

(Greene) 87 

Canadian Falls {see also Niagara Falls) : 

Affected (Greene) 78 

Effect of diversion on (Bixby) 28 

Canadian location, table of comparative costs on stated quantities (Spencer).. . 188 

Canadian-Niagara Power Co. (Sawver) 21 

Among what companies distributed ( Blackstock) 329 

Closing summary in behalf of (Brown) 331-344 

Deliveries by (Stetson) 364 

Efficiency (McFarland) 262-263 

Has drop of 140 feet (Bixby) 36 

Horsepower transmitted by (Brown) 58 

Prior and preferential right of (Stetson) 362 

Priority of (Stetson) (see also Appendix A) 368-369 

Report of International Waterways Commission on 208 

Report on (Kutz) 225 

Situation of (Brown, summary) 333 

Canadian Park system, created (Scovell) 144 
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t 

Canadian power: 

Additional would lower jwice (Barton) 280 

Advantage in ^tting now (Barton) 277 

Amount to be impcMrted (McFarland) 26S 

At what place taken (Barton) 284 

Burton Act prohibited tranfimifldion of (Greene) 93 

OongreflB no juriHdiction over (Monahan) 138 

Conditions of sale may be imposed and regulated (Scovell) 163 

Coet of, to Province ot Ontario (Barton) 284 

Demand greater than supply (Barton) 278 

Each State into which imported ehould control (Scovell) 166 

Effect of prohibition on^ importation would have, discuned (Brown) 59 

Export of, terms by which Canada agreed to (Scovell) _ 152 

Favors importation — 

Barton 277 

Fleming 130 

Monahan 137 

Morrison 113 

Scovell 152 

Favors removal of restrictions on importation of (Monahan) 141 

Feasible to transmit to Detroit (Monahan) 140 

History of efforts to secure for Detroit (Monahan) 136 

If restrictions removed still some left (Monahan) 139 

Imported, National Government should regulate and control (Hammond). 246 
Importation — 

Can not be restricted (Scovell) 164 

Favors (Williams) 105 

Injures scenic beauty (McFarland) 261 

Not interested in (Cohn) 108 

Foreu^n commerce (Carmody) 241 

Month of December, 1911 312 

Would not affect scenic beauty (Smith) 302 

Jurisdiction over 142 

New York favors importation of (Cannody) 240 

No reasonable prospect of soon reaching limit (Spencer) 188 

No urgent need for increased importation (Watrous) 173 

Opposed to importation (Watrous) 175 

People enjoyed importation before Burton Act (Carmody) 241 

Permit for transmission of 317-318 

Permit to Niagara Falls Power Co. for transmission of 318-319 

Permit to Niagara, Lockport & Ontario Power Co. for transmission of 319-320 

Price of, discussed (Carmody) 240 

Public-service commission could not control, beyond State line (Ham- 
mond) 245 

Public-service commission jurisdiction over (Greene) 85 

Removal of limitation on transmission of (Brown) 58 

Remove restrictions and leave distribution to New York (Scovell) 162 

Restriction of importation, objects to (Brown) 61, 62 

Restriction of importation, repugnant to treaty (Brown) 62, 63 

Ri^t of United States to prevent importation of discussed (Brown) 63, 64 

Restriction of importation discussed (Brown) 66 

Restriction of importation unjust (Brown, Fleming) 133 

Should import full extent of (Greene) 85 

Should not legislate as to transmission of (Greene) 94 

Transmission of (Blackstock) 329, 330 

To prohibit importation of, will not protect scenic beauty (Brown) 59 

To what extent reserved and exported (Spencer, Brown) 184 

Treaty omitted restrictions upon importation of (Brown) 62 

Unjust to restrict its importation (Monahan) 138 

What companies would get additional (Barton) 278 

When and when not lawful to transmit (Greene) 93 

When Canada would use all (Smith) 303 

Will Canada use treaty allowance, discussed (Watrous) 174 

WTiy Burton Act restricted immigration (Watrous) 173 

Why Canada favors (Fleming) 130 

Why embargo on, should be removed (Monahan) 140 

Canadians using about 11,000 cubic feet CBixby) 37 
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Canadian side: Page. , 

Additional diversion would come from (Cohn) 108 

Effect of diversion on (Brown) 61 

More power sold than on Canadian 8ide.(6arton) 282 

Price Tor power produced on (Brown), summary 339 

Rentals per horsepower (Greene^ 83 

Effects ot diversion on (Spencer) 189 

Canal: 

For sanitation and navigation (Bowen) 113 

Length of (Bowen) 116 

Carmody, Hon. Thomas, attorney general of New York, testimony of 230-243 

Barge canal ; conservation commission 's jurisdiction of 230 

Burton Act: 

Grants an exclusive privilege .^ 232 

On expiration or repeal, consent of Congress necessary to import power. 240 
Canadian power: 

Importation of foreign commerce 241 

New York favors importation of 240 

People enjoyed importation before Burton Act 241 

Congress, consent of, necessary to import power 240 

Conservation Commission: 

Its powers 238 

Last New York Legislature created 230 

Sustained by popular sentiment 238 

Diversion: 

Additional, would not destroy scenic beauty 240 

Federal Government mav limit 232, 233 

Secretary of War should be required to release, on New York's applica- 
tion 236 

Where rights of Nation and State begin and end, discussed. 236, 237 

Foreign commerce, when it becomes intrastate and interstate, discussed. . 242, 243 

Legislation , proposed , does not serve constitutional purpose 230 

Letter of, to Chairman Sulzer 388 

NaviKition, National Government 's control of 232-236 

New York: 

Rights of State defined 230, 231 

State apparently acquiesces in national assumption of power 234 

State's proposed bill. 237 

New York's position — wants all complications removed 239 

Niagara Falls — 

Scenic beauty. Government no right to legislate respecting 233, 234 

No diminution and will be none 233, 234 

Niagara River — 

Jurisdiction, National and State 231, 232 

United States has no authority over water power of 230 

Permits — ' 

Revocation of 237, 238 

Secretary of War should issue those desifi:nated by New York 239 

Pollution — International waters — Question of jurisdiction discussed 233 

Price — 

Canadian power. 240 

Conservation commission would fix 238 

Question of, not authorized to speak on 241 

Principle — New York's contention 235 

Revenue, New York should derive , 234 

Riparian rights, attempts of National Government to acquire 239 

Riparian rights, when invoked 232 

Scenic beauty, New York doing much to preserve 234 

State of New York controls and regulates price and distribution 241 

State's rights over hydraulic power 234 

Treaty — Undertakes to exercise some national power 231 

United States, powers in respect to navigable streams 230 

Cascade Town Co., The, v. Empire Water &, Power Co., decision United States 
court, district Colorado, in case of 374-380 

28305-12 ^27 
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Page. 
Cataract Power & Conduit Co. and Buffalo General Electric Co. one and the 

same (Hammond) 247 

Price paid Electrical Development Co. diacuseed 204 

DistriDuting agent (Ladue) 202 

Inception ol (Pennewick) 306 

Operations of (Fennewick) 306 

Statement in behalf of (Fennewick) 305 

Value of concession to (barton) 297 

When organized, capital stock (Barton) 297 

Chamber of Oonmierce and Manufacturers' Club, Buffalo, letter of, to Chairman 

Sulzer 385 

Chamber of commerce: 

Buffalo, letter of (Greene) 322 

Not official <Smith) 328 

Original sent to chairman (Greene) 328 

Cl>andler-Dunbar case cited (Brown) , 44, 47 

Charges. {See Price.) 

Charter, life of (Greene) 203,204 

Charters granted by New York (Scovell) 145 

Chicago: 

Niagara figures nothing to do with (Bixby) 30 

Present sewage disposal conditions (McLaughlin) 268, 269 

Chicago Drainage Canal (Greene) 89 

Amount of allowance (Bixby) 29 

Cost, eflSciency (Mcl^ughlin^ 271 

Chief of Engineers (Marshall), " ai versions injurious " (Watrous) 176 

Cline, Representative Cyrus, questions asked by 181, 232, 233, 

234, 235, 236, 237, 238, 240, 245, 248, 280, 283, 287, 296, 304, 308, 310, 330 
Coal: 

Annual consumption (Simmons) 5 

Saving in (Simmons) 5 

Yearly saving in (Simmons) 4 

Coal V. water, only competition (Scovell) 161 

Cohn, Morris, jr., testimony of 106-110 

Additional statement of 320 

Burton Act has served its purpose 106 

Canadian power importation, not interested in 108 

Competition with Niagara Falls Power Co 107 

Customers of hydraulic company 109 

Diversion — 

Additional as to power to divide '. 110 

Additional, permits ^ould be granted for 107 

Additional, would come from Canadian side 108 

Electrical development increased 107 

No disposition to prevent others fronieetting 320 

Eecommendations of International Waterways Commission concern- 
ing 106 

Recommendations of River and Harbor Conunittee concerning 106 

Greene, Gen. F. V., exception to statement as to actual and authorized 

development 109 

Hydraulic company — 

Amount of water used by 294 

Has not waived riparian rights 294 

History of its operations , 106 

Prosperous 107 

International Waterways Commission, its investigations, reports, and 

recommendations 106 

Niagara Falls — 

City installing filtration plant 294 

Power sold only to distributing companies in 108 

Nif^ra Falls Power Co., amount of water used by 294 

Niagara Falls scenic beauty, local people anxious to preserve 108 

PeaK of the load discussed 109 

Permits, utilization of water under 294 

Port Bay, diversion at 107 
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Oohn, Morris, jr. — Continued. 
Price- 
To manufacturers 109 

yaries according to use 109 

Public Service Commiasion — ^will compel filing of rates 109 

Questions asked by 264, 256 

River and Harbor Committee, recommendations concemin&: diversions 106 

Colorado Case, Cascade Town Co., The Empire Water & Power Co., (cited Wat- 

rous) 178 

Coloraao: 

Decision of circuit court of United States for district of 374-380 

Decision does not here apply (BrownV 296 

Question of riparian rights in, discussed (Brown, Watrous) 178, 179 

Commission. (See United States Conservation Commission; Public Service 
Commission.) 

Committee on Rivers and Harbors, recommendations concerning diversions 

(Cohn) 10« 

Common law. (See Riparian rights.) 

Competition: 

At city of Niagara Falls (Barton) 286 

Between Niagara Falls Power Co. and hydraulic company (Cohn) 107 

Buffalo did not want (Hammond) 256 

Effect of rate (Barton) 278 

Effects of (Greene) 86 

Niagara Co. controls Buffalo situation (Barton) 280 

None between New York and Canadian corporation; reason (Greene) 85 

None between Niagara and hydraulic comj^nies (Scovell) 161 

Nothing but commercial, in Canada (Fleming) 134 

Of citizens of Niagara Falls city (Smith) 300 

Opportunity for, under New York law (Greene) 86 

Public Service Commission decision will not permit (Greene) 81 

Supply unequal to demand — coal v. waterpower only (Scovell) 161 

With Buffalo people (Greene) 84 

Complaint of Buffalo citizens (Barton) : 286, 287 

Complaints (see also Price) : 

biflBcult to file; reason (Hammond) 247, 248 

Filed with public service commission (Hammond) 250 

How made (Fennewick) 309,310 

Willing to have investigated (Fennewick) 309 

Congress: 

Can determine general policy of division, not details (Brown) 56 

Consent of, necessary to import power (Carmody) 240 

Has right to legislate within certain limits (Brown) 43 

Impracticable for, to determine exact limits, etc., in advance (Brown) 55 

Jurisdiction of, only with regard to navigation 61 

Must say how additional allowance to be divided (Bixby) 39 

No jurisdiction over Canadian power (Monahan) 138 

Power of, to regulate price discussed (Brown) 63 

Unwise, invalid, and meffectual for, to fix price 43 

Conservation (Simmons) 5 

Power companies should utilize tbe greatest power in interest of (Bixby) . . 36 

Conservation Commission: 

Division of additional diversion may be left to (Scovell) 158 

Its powers (Carmody) 238 

Last New York Legislature created (Carmody) 230 

Letter of, to Chairman Sulzer 385 

Permits should be issued on recommendation of 166 

Sustained by popular sentiment (Carmody) 239 

Would give jurisdiction to (Hall) 256 

Constitution, powers of United States over navigable streams (Carmody) 230 

Constitutionality of proposed legislation discussed (Brown, Cooper) 65 

Contract: 

Electrical Distributing Co. , with Ontario company, life of (Fleming) 130 

Form with municipalities (Bowen) 121 

With Buffalo companies (Barton) 276 

With Hydro-Electric Commission (Monahan) 137 
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CJontracta: P«8». 

Effect on price (Hammond) 248 

Control, ehoula be vested somewhere (Hammond) 253 

Cooper, Representative Henry A., qu^tions asked by 18, 

20, 29, 30, 34, 37, 38, 60, 63, 64, 65, 66, 80, 86, 88, 91, 92, 105, 106, 107, 108, 
109, 110, 111, 112, 113, 114, 123, 130, 131, 132, 133, 134, 141, 143, 147, 153, 
154, 156, 159, 162, 163, 164, 165, 168, 171, 172, 177, 183, 190, 202, 204, 328 

Corporations, classes of , to use Niagara power (Scovell) 160 

Cost of power. (See Price.) 
Cost of production: 

American and Canadian (Barton) 275 

And distribution (Fenriewick) 311 

Crude oil, whether cheaper than water power (Greene, Cooper) 91 

Curley Representative James M., questions asked by 20, 

24, 143, 151, 152, 161, 281, 282, 308, 328 

Customers, hydraulic company's (Cohn) 109 

Dam, question of construction under consideration (Greene) 95 

Depth {see Niagara Falls) (Spencer) 181 

Detroit: 

Accommodation of the people of (Greene) 82 

Contract with (Fleming) 131 

Could not agree with, on price (Greene) 90 

Feasible to transmit power to (Monahan) 140 

Guarantee to (Monahan) 138 

History of efforts to secure Canadian power for (Monahan) 136 

Interested in cheaper power (Doremus) 19 

No effort by, to secure power (Monahan) 141 

Development, actual and autliorized (Greene, Cohn) 109 

Devil's Hole (Simmons) 5 

Difenderfer, Representative Robt. E . , questions asked by 3, 

5,7,22,23,27,29,32,37,40,41,43,46,53,56,59,60, 81, 83, 84, 86, 

87, 88, 89, 90, 91, 92, 93, 94, 108, 109, 112, 113, 115, 130, 131, 132, 138, 
142, 143, 147, 151, 159, 161, 189, 233, 238, 240, 241, 250, 252, 253, 254, 
255, 256, 269, 271, 273, 274, 276, 277, 278, 279, 280, 282, 283, 284, 285, 
286, 287, 295, 296, 297, 303, 304, 305, 306, 307, 310, 325, 326, 327, 329 
Diffusion: 

Bowen plan would not affect scenic beauty (Smith) 304 

Plan discussed (Bowen^ 120 

Plan for (Eells) ' 167, 168 

Problematical ( Watrous) 173 

Randolph's plan for (Bowen) 331 

Submerged dam proposition (McFarland) 263 

Difference in cost, Canadian and American sides explained (Barton) 284-285 

Difference in cost of production, American and Canadian (Barton) 275 

Dilution. (See Sewage; Pollution.) 

Directors, Niagara and Cataract Cos., names of some, in (Fennewick) 308 

Discrimination. (See Diversion; Price.) 

Distribution, to wnom (Monahan) 140 

Diversion: 

Act should be elastic enough to permit proper division (Brown) 53 

Additional — 

Aggregate injuries ^McFarland) 262 

Amount necessary (Bowen) 114 

Amount of horsepower created by (Scovell) 159 

As to power to divide (Cohn) 110 

Companies will have market for (Brown) 56 

Congress must say how to be divided (Bixby) 39 

Consent of New York and of American members, joint commission, to 

be obtained (Scovell) 157 

Disposition of (Smith) 303 

Division of (Bowen) 113 

Division of, may be left to conservation commission (Scovell) 158 

Erie Canal water should not be included in (Scovell) 155 

Favors (Williams) 105 

For power and for sanitation, discussed (Legare, Bowen) 117 

Joint resolution of New York Legislature for division of (Scovell) 154 
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Diyersion — Continued. ?««•• 
Additional— Continued. 

Legal rights as to use of, discussed (Brown) 54 

Methods of division discussed (Brown) 65 

Necessary to dispose of (Greene) 94 

No objection to utilizing (Greene) 85 

No reason why it shoula not be used (Greene) 79 

Not interested in financially (Greene) 80 

Oppoeed to (Watrous) 175 

Permits should be granted for (Cohn) 107 

Secretary of War should control, cooperating with New York (Greene) . 94 

Treaty limit desired (Hammond^ 252 

Will not materially lower price (Greene) 88 

Would allow companies to take 327, 328 

Wotild come from Canadian side (Cohn) 108 

Would deplete cataract (McFarland) 258 

Would not destroy scenic beauty 240 

American side, report of International Waterways Commission on 213 

Amount — 

Fixed by treaty (Smith) 9 

How and why fixed (Brown) 51, 52 

How determined by Burton Act and treaty (Brown) 52 

Per second and per day, difference in (Brown) 66 

Total estimate (Greene) 94 

Under treaty (Sawyer) (Kendall) 26 

Army Engineers reports, authority on (Watrous) 172 

Average — 

Rate of, six months (Scovell) (Brown) 148 

Total, month of December (Le Due) ^ 311 

Below falls (Simmons) 8 

Canada and United States will use all the water they can take (Bixby). . . 35 

Canada, 36,000; United States, 20,000; treaty of 1909 (Simmons) 3 

Can not be made without legislation (Scovell) 149 

December, 1911 312 

Effect of— 

American side (Brown) 61 

Boundary stream (Brown) 57 

Canadian Falls (Bixby) 28 

Canadian side (Spencer) 189 

Falls (Spencer) 180 

(Bixby) 32 

Horse Shoe Falls (Bixby) 28-30 

Lake Erie (Bixby) 28-30 

Levels (Spencer) 180 

Maximum allowance on scenic beauty (Bixby) 29 

Niagara River above falls (Bixby) 28 

On American Falls (Bixby) 28 

Permitting maximum (Simmons) 4 

Electrical development increased (Cohn) 107 

Erie Canal, 500 feet for (Simmons) 3 

Extent of drop in level caused by (Bixby) 29 

Extra, would not appreciably affect navvs:ation (^Brown) 57 

Favors Federal Government control over (Smith) 302 

Federal Government may limit, its only control (Carmody) 232 

From different places along river (Bixbv) 30 

Grass Island Pool (Scovell) ."^ 144 

Upper Falls rMcFailand) 261 

How Falls affected by, illustrations (Spencer) 181 

Injurious to scenic beauty (McFarland-Marshall) 260 

*' Injurioiis to scenic beauty" — Chint of Engineers (Watrous) 176 

International Waterways Commission suggested respective amounts of 

(Greene) 7 88, 89 

Jurisdiction over (Driscoll) 18 

Law prohibits, except 15,600 feet (Simmons) 5 

Limitation should stand (Watrous) 173 

Main cataract reduced one-half by maximum (Spencer) 182 
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Divereion — Continued. 
Maximum — 

American, would not be appreciable (Simmons) 3 

Failure to use, effect of ^Scovell) 147 

Under treaty would hardly be noticed (Bixby) 33 

Would not affect scenic beauty (Driscoll) 18 

Minimum limit feivored (McFarland) 263 

Niagara Falls people believe, can be made to treaty limit (Williams) 104 

No disposition to prevent others from getting 320 

No injurious effect on navigation by (Bixby) 31 

Not all used; to extend would be large increase (Watrous) 173 

Not injurious to (Smith) 302,303 

Not much difference if treaty allowance be used (Bixby) ^ 28 

On American and Canadian sides (Bixby) \ 30 

Permit for, to Lockport Hvdraulic Co 314,315 

Permit for, to Niagara Falls Power Co 316,317 

Permit for, to Niagara Falls Hydraulic Power & Manufacturing Co 315, 316 

Permitted to United States and Canada under treaty of Jan. 11, 1909 

(Simmons) 2 

Proportion oif , to total flow over Falls (Greene) 94 

Question as to division (Greene) 94 

Reason for discrimination in favor of Canada (Greene) 89 

Reasons for granting, to Erie & Ontario Sanitary Canal Co. (Bowen) 118-120 

Recommendation of River and Harbor Committee concerning (Cohn) 106 

Recommendations of International Waterways Commission concerning 

(Cohn) 106 

Right to make, acquired by name (Brown) 46 

Riparian owners, a legal right to make (Brown) 43 

Secretary of War should be required to release, on New York's application 

(Carmody) 235 

Treaty says there "may be," not mandatory (Watrous) 173 

Where rights of Nation and State begin and end 236, 237 

Wind will diminish flow greater than (Greene) 79 

Without return to river, right to interfere with, discussed (Brown) 296 

Would maximum allowance be injurious (Simmons) 2 

Division: 

Act should be elastic enough to permit proper (Brown) 53 

Additional diversion, who should make (Conn) 110 

Congress can determine general policy of, not details (Brown) 56 

May be left to Conservation Commission (Scovell) 158 

Methods of, discussed (Brown) 55 

Niagara Co. wants consideration in (Brown) 54 

Of additional diversion (Bowen) 113 

Joint resolution of New York (Scovell) 154 

Dividends of Niagara Falls Power Co (Barton) 287 

Dix, Gov. John A.: 

Letter of (Scovel) 157, 158 

Telegram to, by Chairman Sulzer 387 

Duffy, James King, letter of, to Chairman Sulzer 384 

Dockage: 

Buffalo plan (Bowen) 121 

For Buffalo (Bowen) 114 

DoremuB, Representative Frank E., testimony of 19, 20 

Detroit interested in cheaper power 19 

Interstate Commerce Commission should be given jurisdiction of power 

charges 19, 20 

Michigan, no public-service commission in 20 

Price — 

Federal Government should control 20 

Private corporations entitled to fair return 20 

Should be regulated 19 

Would be 20 per cent less 20 

Doremus bill for commission to govern prices (Scovell) 163 

Douglass, A. C, letter of American Civic Association to (Stetson) {see also Ap- 
pendix B) 369 

Drawing, blue print, of Falls (Eells) •. 167 
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Page. 

DriscoU, Representative Daniel E., testimony of 18 

Buffalo interested in more and cheaper power 18 

Jurisdiction over diversions 18 

Niagara Falls- 
Scenic beauty una£fected 18 

Waters below 18 

Price should be regulated 18 

Drought, effect of, on Niagara Falls (Harper) 288 

Editorial, Ontario organ, export duty possible 184 

Eells. Albert F., testimony of 167-169 

Detail of plans not worked out 168 

Diffusion, plan for 167, 168 

Drawing, blue print exhibited 167 

Horseshoe Falls, stone being eaten back 167, 168 

Niagara Falls, plan to utilize and beautify 167 

Waterfall, patent for deflecting front for 168 

EflBciency: 

Distance current may be carried (Greene) 91 

Greater in some plants than others (Hammond) 253 

Legislation should treat (Smith) 301 

Methods to obtain highest (Greene) 82 

Niagara Falls Power Co. (Barton) 272,273 

Of certain companies (McFarland) 262, 263 

Of Niagara Falls Power Co. (Smith) 301 

Propositions to regulate (Smith) 301 

Steam plants improving in (Greene) 91 

£e:bert, C. C., notes by, from official documents (Brown) 74 

Eiectric-fumace industry, its development (Momson) Ill 

Electric Light Co., Niagara and cataract companies, no controlling interest in 

(Barton) 287 

Electric power. (See Price.) 

Electrical companies are a regulated monopoly (Greene) 86 

Electrical Development Co.: 

Claim of (Stetson) 365 

Connection with Mackenzie-Mann interests (Greene) 86 

Has drop of 135 feet (Bixby) 36 

Has not used full power permitted (Greene) 132 

Horsepower transmitted oy (Brown) 58 

No connection with (Greene) 88 

No transmission lines in United States (Greene) 91 

Officers of (Greene) 203 

Permit of (Greene) 202 

Permit to (Ladue) 134, 135, 201, 202 

Price received for contract with Cataract Power Co. discussed 204 

Report of International Waterways Commission 209 

Report on (Kutz) 224 

To whom they sell power, and cost (Greene) 202, 203 

Electrical Distributing Co.: 

Contemplate getting power from Hydro-Electric Commission (Fleming). . . 129 

Statement in oehalf of (Monahan) 136 

Electrical industry must solve nitrate question (Morrison) 112 

Electrical zone (Simmons) 5 

Electricity : 

Imjwrtation of (Bixby) 34, 35 

Price of. {See Price.) 

Sold to hydroelectric company, price (Greene) 82 

Use of water at greater head would (jheapen price of (Bixby) 37 

Voltage synonymous with pressure (Greene) 91 

Embaigo (See Canadian power.) 
Empire Water & Power Co.: 

Bigger against, decision United States court, district of Colorado, in 

caae of 374, 380 

Defendant, decision United States court for district of Colorado in case 

of 374,380 

Engineer's reports: 

His "Bible" (Watrous) 170 

Rests case on (Greene) 1 324-225 
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Equities (»ee also Riparian rights): 

What, if any, should be considered (Brown) 41 

Will Confess refuse to consider (Brown) 47 

Erie & Ontario Sanitary Canal Co. : 

Bill proposed by 381-382 

Brief for ( Bowen ) 128 

* * Economic rizhteousnees " of its plaii (Bowen) 128 

Finances of (Bowen) 114 

Letter of, to Secretary of War 383 

Purposes, capital stock, etc 113 

Purposes of (Bowen) 114 

Petition in behalf of (Bowen) 124 

Reasons for granting diversion to (Bowen) 118-120 

Statement of Millard F. Bowen on behalf of 113-129 

Wants grant similar to that of Mississippi River Power Co. (Bowen) 123, 125 

Erie Canal: 

Diversion of 500 feet for (Simmons) 3 

Industries using, for water purposes derived from (Kutz) 218 

New York claims jurisdiction over (Scovell) 155 

Not subject to treaty (Scovell) 155 

Use of water diverted from, by Hydraulic Race Co 313-314 

Erosion injures scenic beauty (Watrous) 175 

Expenditures, uncertain as to additional, necessary (Le Due) 321 

Experts, American Civic Association believes in (Watrous) 176 

Extra diversion (see also Diversion): 

Would not appreciably affect navigation (Brown) 57 

Falls. (See Niagara Falls.) 

February, 1909, Interruption of Flow of Falls in, paper on (Spencer) 185 

February, stoppage of flow over American Falls in (Spencer) 183 

Federal Electric Light & Power Co., statement in behalf of (Monahan) 136 

Federal control, limitations of (Brown) 43 

Federal Government: Favors its control over divewions (Smitii) 302 

No jurisdiction over "scenic beauty " of Falls (Brown) 45 

Federal Power Co.. associated with Electrical Distributing Co. (Fleming) 130 

Fennewick, Daniel J., testimony of 305, 311 

Buffalo franchise, how obtained 307, 308 

Buffalo Gras Co., investigated 310 

Buffalo, General Electric Co. — 

Names of directors 307 

Not controlled W Niagara and Cataract Cos 306, 307 

Operated in Buffalo before existence of Niagara company 305, 306 

Complaints — 

How made 309, 310 

Willing to have investigated 309 

Cost of production and distribution 311 

Directors, Niagara and Cataract Cos. , names of some 307 

Cataract Power & Conduit Co. — 

Inception of 306 

Operations of 306 

Statement in behalf of 305 

J. P. Morran Co., not stockholders in 307 

Niagara Falls Power Co.— 

Buffalo contract, how obtained 308 

History of contract with 306 

Political issue, question of rates, a 309, 310 

Price— 

Cheap in Buffalo 308-^09 

Relative, Lockport and Buffalo 310 

Profits not three, reason 308 

Public service commission, composition high claa? 309 

Ferguson, Frank C, letter of, to Congressman Smith 298 

Filtration. (See Sewage Disposal.) 

Fleming, Oscar E., testimony of 129-134 

Burton Act bar to getting to Detroit 130 

Canadian power — 

Favors importation of 130 

Restriction of importation unjust 133 

Why Canada favors importation 130 
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Fleming, Oscar E.— Continued. P"«e. 

Competition, nothing but commercial, in Canada 134 

Contract with hydroelectric commiapion, life of 130 

Detroit, contract with 131 

Electrical Distributing Co., contemplate getting power from Hydro-Electric 

Commission . . '. 129 

Federal Power Co., associated with Electrical Distributing Co 130 

Horsepower, using all Burton Act allowed 131 

Hydro-Electric Commission, scheme of 129 

Permits, used all horsepower allowed under 131 

Power, length of time to exhaust discussed 130 

Price — 

Canadian municipalities and Detroit 130 

United States, why interested advancing their interests 134 

Windsor, interested in cheaper power for 134 

Flood abatement, Niagara frontier (Bowen) 114 

Flood, Representative Henry D, questions asked by 3, 

4, 6, "8, 18, 20, 21, 24, 25, 26, 29, 46, 79, 80, 86, 87, 88, 91, 171, 172, 
174, 176, 177, 232, 234, 237, 238, 240, 241, 246, 247, 250, 251, 253, 255 

Foreign commerce, importation of power is (Carmody) 241 

When it becomes mtrastate and intenstate, discussed (Carmody) 242, 243 

Foreign countries, importations from, power of United States over (Scovell). . 164, 166 

Foster, Representative D. J., questions asked by 137. 

139, 153, 162, 163, 164, 165, 168, 169, 171, 183, 200, 241, 242, 249 

Gallagher, Mr., question asked by 159 

Gamer, Representative John M . , questions asked by . ' 23, 28, 34, 35, 36, 

37. 38, 47, 52, 53, 54, 55, 56, 58, 59, 78, 79, 80, 85, 86, 89, 91, 92, 108, 109, 
113, 114, 117, 130, 131, 132, 133, 135, 149, 156, 161, 164, 165, 166, 190, 
200, 201, 202, 203, 204, 231, 232, 234, 235, 237, 237, 238, 239, 240-242, 
256, 268, 269, 271, 276, 282, 295, 301, 302, 303, 305, 307, 308, 320, 321, 327 
Gas: 

How Canada stopped export of (Scovell) 152 

Natural, not subject to auty (Scovell) 163 

General Electric Co . , know nothing about its business (Greene) 85 

"Gentlemen's agreement," none with Buffalo Co. (Barton) 276-279 

Geological Society of America j>aper read before (Spencer) 186 

Goat Island. (See Horseshoe Falls.) 

Goodwin, Representative W. S., questions asked by 203,204,280,282,283 

Grass Island rool, diversion at (Scovell) 144 

Great Lakes not receding (Harper) 288 

Greene, Gen. Francis V., oral testimony of 78-96 

Alexander bill, reference to 94 

American corporation, capital and cost of plants, bond issue, stock eamings, 

dividends, etc 87 

American side, rentals, application of, to boulevards discussed 83 

Bixby— 

Figures confirm statement of 325 

Summary of statement 325 

Boundary stream, integrity of, not effected 78 

Buffalo- 
Franchise, conditions to secure / 83-84 

Fund for price investigations for expert testimony 80 

Has fund to protect right of price protest 82 

Price in city and suburbs 83 

Price per horsepower in, do not know 81 

Burton Act — 

Expires March 1 • 93 

Pponibited transmission of Canadian power 93 

Canadian corporation — 

A power-house company 85 

Capital and cost of plants, bond issue, stock eamings, dividends, etc.. 87 

Some stockholders; also in New York corporation 85 

Canadian Falls effected 78 

Canadian power — 

Public-service commission has jurisdiction over 86 

Should import full extent of 85 

Should not legislate as to transmission of 94 

When and when not lawful to transmit 93 
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Qreene, Gen. Francis V. — Continued. ^^ 
Chamber of commerce — 

Buffalo letter of 322 

Buffalo letter of, original sent to chairman 328 

Charter, life of 203,204 

Chicago Drainage Canal 89 

Competition — 

None between New York and Canadian corporations, reason 8o 

Opportunity for, under New York law 86 

Produces low price, destroys capital 8S 

Public-service commission decision will not permit 81 

With Buffalo people 84 

Crude oil, whether cheaper than water power 91 

Dam, question of construction under consideration 95 

Detroit — 

Accommodation of the people of 82 

Could not agree with the price .- 90 

Development, actual and authorized, exception to statement of (Cohn). . . 109 
Diversion . additional — 

Amount of total estimate 94 

International Waterways Commission suggested American and Canadian 88-89 

Xecessary to dispose of # 94 

No objection to utilizing 85 

No reason why it should not be used 79 

Not interested in financially 80 

Question as to division 94 

Reason for discrimination in favor of Canada 89 

Wind will diminish flow greater than 79 

Would allow companies to take 327-328 

Efficiency — 

Distance current mav be carried 91 

Methods to obtain hijE^hest 82 

Steam plants impn)ving in 91 

Electrical Development Co.— 

Connecti(m with Mackenzie-Mann interests 86 

Has not used full power permitted 132 

No connection witli 88 

No transmission line in United States 91 

Officers of 203 

Permit of 202 

To whom they sell power and cost 202-203 

Engineer Department competent t^) determine instruction 92 

Engineers' reports, rests case <m i 324-325 

Electricity, sells to Hydro-Electric Commission, price 82 

General Electric Co. know nothing about its business 84-85 

Horsepower — 

Amount sold to Hydro Electric ('ommission limited 82 

Amount and price to the Hydro-electric Commission 82 

Control of additional, discussed 79-80 

Hydraulic Manufacturing Co., methods of taking water, etc 82 

Hydroelectric Cominisaion, a distributing company 82 

Individual complaint should be permitted (Difenderfer) 92 

Lake Erie, no effect on navigation by slight lowering (Bixby) 78 

Legislation — 

WTiat hearings lead to 327 

What necessary and what unnecessary 94 

Levels var>' 79 

Light, estimated number of people supplied with 95 

Lockport — 

rrice at, compared with Buffalo 84 

Price paid by, for horsepower 81 

Mackenzie-Mann— 

Connection of, with Electrical Development Co 86 

Connection with them would not pay 88 

In no way associated with 84 

Interest in Ontario Power Co 87 

References to 90 
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Greene, Gen. Francis V.— Continued. . p»w«. 

Map of Niagara Falls, 1876, referred to 7g 

Memorandum concerning tne restrictionfl on the use of Niagara power. . 389-391 

Monopoly, electric companies are a regulated 8ft 

Navi^tion, investi^tion shows no injury to 78 

New York corporation — * 

A distributing company 85 

Some stockholderB, minority, also in Canadian corporation 85 

New York — 

People satisfied with commission 93 

Public-utilities commission, powers of, discussed 80 

Niagara Falls- 
Average flow per second, proportion of diversion 94 

Flow per hoiur 94 

Leas tnaii 10 per cent of water of, on United States territory 89^ 

Number of visitors to, annually estimated 95 

Scenic beauty — 

Can not be saved by restricting importation 326^ 

Engineers' opinions discussed 326, 326 

Photographs show no injury 79 

Niagara water, very precious 80 

Ontario Power Co. — 

Capital and cost of plants 87 

Mackenzie-Mann interest not involved in 87 

Oswego cars furnished power 90 

Permits — 

Horsepower allowed by 131, 132 

New ones issued, August, 1911 150 

No time limit can be revoked 132 

Order for, to certain companies 132 

"Where shall power to issue, be lodged in New York 133 

Why should not New York grant (Sulzer) 132 

Pardee-Areo plant, reference to (Difenderfer) 91 

Photographs — 

No perceptible diminution of flow 326 

Of Falls 78 

Referred to 96 

Show best conditions 79 

Price — 

Additional diversion. will not materially lower 88 

At Buffalo, Lockport*, Syracuse, and Rochester, difference in 88 

Contract, Electrical Development Co 203 

Difference between American and Canadian explained 86 

Difference between steam and electric power 88 

Individual protest against, discussed 81 

No complaint 86 

No legal machinery to determine 85 

Possibility of conflict between United States and New York in fixing . . 92 

Power to fix, to whom to be given 85 

Procedure regarding complaints of 80 

Public-service law controls 80 

Public-service commission fixes 81 

To (Canadian frontiers, cities and villages 82 

To Hydro-Electric Commission 82 

Profit from sale of power 83 

Public service commission — 

Discriminates between localities as to price 92 

New York people satisfied with 86 

Objects to appeal from, to the Secretary of War 327 

Questions asked by 241, 245 

Rentals — 

Canadian side per horsepower 83 

Used for boulevards 83 

Rochester, price at 84 

Scenic beauty — 

Did not employ newspaper man to agitate question of 84 

Not affected 78 

Subterfuge (Difenderfer) 84 
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Greene, Gen. Francis V. — Continued. 

Secretary of War — Pae». 

Cooperating with New York should control additional diversion 94 

Discussion of powers to be granted to 9I| 92 

Shewinnegan Power Co., price of power unknown 89 

Supplemental statement of • 321-324 

Surplus, none laid aside 87 

Terrapin Point, boundary line 89 

Transmission, cost of, from Canadian to American side 83 

Treaty- 
Duration of 327 

Self-acting in absence of legislation 93 

United States commission to control price, objection to 85 

Voltage synonymous with pressure 91 

Wind- 
Effect on lake levels 95 

Will diminish flow greater ^an diversions 79 

Windsor, price at 82 

Written statement of, on behalf of Niagara, Lockport & Ontario Power Co. 

and Ontario Power Co 96-104 

Griggs, Attomev General, view of (McFarland) 257 

Hal^ Edward Haggeman, testimony of 256 

American Scenic and Historical Association, statement on behalf of 256 

Conservation commission, would be willing to give jurisdiction to 256 

Niagara Falls, scenic beauty preservation 256 

Hallock, Rev. J. N., testimony of (Stetson) 354 

Hammond, Clark H., testimony of 243-255 

American companies — 

Personnel of directors and stockholders identical 251, 252 

Political standing unknown 252 

Buffalo- 
Did not want competition 255 

General Electric Co. and Cataoract Co. one and the same 247 

Prices compare with other cities 252 

What it wants 255 

Canadian power — 

Imported, National Government should regulate and conlrol 246 

Puolic-service commiasion could not control beyond State line 245 

Complaints — 

Difficult to file, reason 247, 248 

Filed with public-service commission 250 

Contracts, effect on price 248 

Control, should be vested somewhere 253 

Diversion, additional, treaty limit desired 252 

Efficiency greater in some plants than others 253 

Horsepower, price of 254 

Hydro-Electric Commission, similar commission for United States advo- 
cated 247 

Monopoly, two Buffalo companies for 254 

New X ork powers and limitations as to rates 249 

Niagara Falls Power Co. — 

Generates a tremendous power 248 

Public-service commission can investigate 248 

Price — 

Excessive in Buffalo, reason 251 

Public-service commission could investigate 249 

Public-service commission — 

Powers and limitations 246 

The limitations of lack of authority 243,244 

Taxes paid to Buffalo 254 

Territory, division of, between companies 255 

Three profits for transmission 253 

Transmission would regulate interstate 249 

Harmon, Clifford B., letter of, to Chairman Sulzer 385 

Harper, Prof. James Henry, testimony of 288-290 

Great Lakes not receding 288 

Impoundment of water 290 
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Harper, Prof. James Henry — Continued. 

Niagara Falls— Page. 

Effect of drought on 288 

Effect of power developed beneficial 288, 289 

Scenic beauty, run-off does not affect 290 

Rainiall, effect in Great Lakes region 288 

Sun spots, effects of, discussed (Sharp) ^Harper) 290 

Timber, destruction of .effect on rainfall 289 

Harrison, Representative Francis Burton — 

Questions asked by 141, 166, 168, 202, 204, 280, 297, 301, 304, 305, 306, 307, 310 

Head . . (See Horsepower. ) 

Heald, Chas. M., letter of, to Congressman Smith 299 

Henry, Frank^ of Washburn Mills, referred to, as to power price (Sawyer) 22 

Heritage, Nation has, in Falls (Watrous) 174 

Hiatus. (See Burton Act.) 

High-'wrater mark, fee in bed only going to, effect (Brown) 46 

Horsepower (Simmons) 5 

Amount and price to Hydro-Electric Commission (Greene) 82 

Amount allowed, from Canada ^Simmons) 7 

Amount created by additional aiversion (Scovell) 159 

Amount each company may bring in (Simmons) 7 

Amount sold to Hydro-Electric Commission limited (Greene) 82 

Amount transmitted from Canada by, and to certain companies (Brown). . 58, 59 

Contract for (Morrison) 112 

Control of additional, discu8se4 (Greene) 79, 80 

Cost of (Barton) 274 

Daily development (Simmons) 3 

Development, Niagara Falls Power Co. (Scovell) 151 

Development of (Simmons) 4 

Engineers more competent to state amount appropriated (Sawyer) 26 

Equivalent, of a cubic foot (Saw^yer) 26 

Furnished Buffalo (Sawyer) 21 

''Head,'' respectively, of Niagara and hydraulic companies and relation to 

(ScoveU) 159 

How computed (Scovell) 159 

How greater development may be obtained (Bowen) 114 

Limitation of transmission of Canadian (Brown) 58 

No additional to be had on American side (Scovell) 160 

Of Niagara company and hydraulic company (Brown) 60 

Price for, in Lockport (Greene) 81 

Price of (Hammond) 254 

Question of development of, hydraulic company (Greene, Cohn) 109 

Relative cost of, electric, steam, and gasJScovell) 159 

Using all Burton Act permits allowed (Fleming) 131 

Waste, if utilized, would increase (Watrous) 173 

Why divert on basis of (Brown) 50 

Horse Shoe Falls: 

Effect of diversion on ^Bixby) 28 

Effect of diversion on (Brown) 61 

Effect of extra diversion on (Brown) 58 

Length and depth of water (Spencer) 180 

Photographs of (Bixby) 39 

Stone being eaten back (Eells) 167, 168 

House bill 6746, giving effect to treaty of 1909 (Smith) 8 

House bill 7694: 

Giving effect to fifth article, treaty of 1909 (Simmons) 8 

Purposes of (Simmons) 7 

House Document No. 246: 

Notes on (Egbert) 74, 75 

Quoted 56 

Quoted (Brown) 57,58 

Summary of (Barton) 67-74 

Hudson, J. L.: 

Letter of, to Bichard B. Watrous 380 

Letter of, against diversion (Watrous) 175 
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hydraulic company : ?•«•- 

AI0O known aa'Schoellkopf company (Brown) 53 

Amount of diversion permitted (Brown) 58 

Amount of water used by (Cohn) 294 

Competition with (Barton) 286 

Niagara Falls Power Co. (Cohn) 107 

Customers of (C^hn) 109 

Greater horsepower due to ereater head (Scovell) 159 

Has not waived riparian ri^ts (Cohn) 294 

History of its operations (Cohn) 106 

Horsepower consistent with scenic beauty (Brown) 50 

Interests of, and of Niagara company simihur (Brown) 42 

Niagara company, no connection or agreement with (Brown) 53 

No competition with Niagara company (Scovell) 161 

Prosperous ^Cohn) 107 

Question of norsepower development (Greene, Cohn) 109 

Riparian rights, would test common law of (Scovell) 162 

Rule to govern operations, established (Le Due^ 321 

Sells power only to distributing companies in ^ iagara Falls (Cohn) 108 

Statement of Morris Cohn, jr., on behalf of 106-110 

Undeveloped water of (Scovell) 148 

Where and to whom it sells power (Barton) 276 

Why its amount of water increased (Scovell) 160 

Hydraulic Manufacturing Co., methods of taking water described (Greene) 82 

Hydraulic Power Co. (See Hydraulic company.)^ 

Hydraulic power, State s rights over (Carmody) . .! 234 

Hydraulic Race Co., statement as to use of water diverted from the Erie Canal 
by 313-314 

Hydro-Electric Commisaion: 

A distributing company (Greene) 82 

Amount and price of horsepower to, limited (Greene) 82 

Contract with Detroit (Fleming) .*......• 131 

Contract with Ontario rower Co. (Doremus, Bristol) 19 

How it operates (Monahan) 136,137 

Pays cost to point of delivery (Barton) 284 

Profit from sale of power to (Greene) 83 

Scheme of (Flemii^) 129 

Similar commission for United States advocated (Hammond) 247 

Hydro-Electric Co. , no connection with (Blackstock) 330 

Hygienic Laboratory, sanitary survey of (Mc Laugh ton) " 264 

Illustrations (Spencer) 181 

Importation. (See Canadian power.) 

Importations. (^SV^ United States.) 

Impoundment of water (Harper) 290 

Individual. (See Price.) 

Individual complaints of price (Scovell) 161 

Industrial grandeur, scenic beauty, plus (Brown, sunmiary) 339-342 

Industries using Erie Canal for water .purposes (Kutz) 218 

Injunction. (See Price.) 

International Boundary Commission (see also Conservation Gonmiission): 

American members, consent to be obtained to additional diversion (Scovell) 157 

Jurisdiction as to pollution (Bowen) 115 

Uncertain of their powers (Bowen) 116 

International boundary streams, laws and decisions cited hold as to (Brown). . 44 

International ownership (McFarland) 257 

International Railway: 

Niagara Co. sells power to (Barton) 276 

Report on (Kutz) 226 

International water-making machine, work of (Spencer) 184, 185 

International waters, pollution of, jurisdiction to regulate (Carmody) 233 

International Waterways Commission: 

Considering construction of dam (Greene) 95 

Extension of jurisdiction to pollution (McLaughlin, Sulzer) 267, 268 

Its investigations, reports and recommendations (Cohn) 106 

Question of giving it power to fix price (Difenderfer, Monahan) 142 

Report — 

American members 205, 222 

On Canadian companies 220-222 
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Intematioiial Waterways CommisBion — Continued. Pt^* 

Report — Continued . 

Canadian Niagara Power Co 208 

Blectrical Development Co 209 

Niagara Falls Power Co 207 

Niagara Falls Hydraulic Power d Manufacturing Co 207 

Ontario Power Co 208 

Water-power situation at Falls 213 

Suggested amount of respective diversions (Greene) 88, 89 

Interstate Commerce Commission should be given jurisdiction of power 

charges (Doremus) 19, 20 

Interstate commerce, when foreign commerce becomes, discussed (Car- 

mody) 242,243 

Intrastate commerce, when foreign commerce becomes, discussed (Car- 

mody) 242,243 

Investment, total, of Niagara Power Co. (Barton) ! 281 

Joint resolution extending Burton Act March 3. 1909 393 

Joint resolution, L^slature of New York, on Alexander bill (ScoveU) 154 

Joint resolution, March 3, 1909, extending operation of Burton Act 11 

J. P. Morgan Co.: 

Large shareholders in Niagara Co. (Barton) 298 

Not stockholders in cataract company (Fennewick) 307 

Jurisdiction: 

Erie Canal, New York's claim (ScovellJ 156 

Federal Government none, over "scenic beauty" of Falls (Brown) 45 

Federal Mid State, discussed (Watrous) 178 

International waters, pollution (Carmody) 233 

National and State, over Niagara River (Carmody) 231, 232 

Over imported power (Monahan) 142 

Over question of pollution, discussed (McLaughlin) 267, 268 

Paramount, United States and Great Britain (McFarland) 257 

Treaty article 5 settled (McFarland) 260 

Kellar, Maj. Charles: 

Quoted (Bowen) 331 

Reference to report of (Watrous) 172 

Kendall, Representative N. E., questions asked by 18-24, 26, 27, 28, 29, 

30, 32, 34, 46, 79, 80, 81, 85, 89, 93, 94, 183, 184, 185, 200, 202 

Keokuk A Hamilton Water Power Co., act granting rights to (Bowen) 125 

Knox, P. C, Attorney General, view of (McFarland) 257 

Kutz, Capt. C. W., Corps of Enigineers: 
Report on — 

Canadian Niagara Power Co 225 

Electrical Development Co '. 224 

Erie Canal, industries using water derived from 218 

International Railway Co 226 

Niagara Falls Hydraulic Power & Manufacturing Co 217 

Niagara Falls Power Co 216 

Ontario Power Co 222 

Lackawanna, laige consumer of power (Sawyer) 21 

Ladue, Maj. W. B., testimony of 134, 135, 190, 229 

Appropriation — 

Unexpended balance made by Burton Act 190 

Would make unexpended, available 321 

Burton Act — 

Approved June 29, 1906 198, 199 

Department considered questions arising during hiatus in life of 15 

Cataract Power & Conduit Co. , distributing agent 202 

Diversion, average total, month of December 311 

Electrical Development Co. , permit to 134,135,201,202 

Electrical Transmission Co., distributing agent 202 

Expenditiu*es, uncertain as to additional necessary 321 

Hydraulic Co. , rule to govern operations, established 321 

Niagara Falls committee — 

Compensation discussed 199, 200 

Continuance recommended 199 

Members of 200 

Niagara Falls — 

Scenic beauty, power companies obser\'ed conditions respecting 199 
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Ladue, Maj. W. B. — Continued. ^H^- 

Permita — 

Not utilized, discuarion of reason 200, 201 

No charge for 135 

Secretary of War (Taft), opinion of, on applicationa for permita 191-198 

War Department, will require appropriation if permita laaued by 190 

Lake Erie* 

Effect of diversion on (Bixby) 2&-30 

EEFect of extra diversion on (Brown) 58 

Effect of flow at Falls on (Bixby) 32 

Effect of maximum diversion on navigation of (Bixby) 28 

Effect on commerce of permanent lowering of 1 inch in the water surface 

of. 312,313 

Effect on navigable capacity (Brown) 66, 57 

Level affected by breezea (Bixbv) 33, 34 

.Levels (Spencer) .' 182 

Effect of wind on (Greene) 95 

Loss in depth (McFarland) 260, 261 

No effect on navigation by slight lowering (Greene-Bixby) 78-79 

Objections to abstracting water from (Bowen) 120 

Lake Huron, effect of maximum diversion on navigation of (Bixby) 28 

Landscape. (See Niagara Falls, scenic beauty.) 

Law aa to riparian rights (Brown> 43, 44 

Legal rights. (See also Vested propertv rights; riparian rights.) 

What, if any, should be consiaered (Brown). *. 41 

Legare, Representative George S. , questions asked by 25, 

28, 29, 37, 43, 47, 56, 61, 66, 95, 114, 115, 117, 132, 134, 150, 246, 250, 255 

Legislation: 

Constitutionality of proposed, discussed (Brown-Cooper) 65 

Diversions can not be made in absence of (Scovell) 149 

Draft of proposed bill for Congross (Bowen) 127 

New York State's proposed bill (Carmody) 237 

Prior to treaty (Smith) 9 

Proposed bv Erie A Ontario Sanitary Canal Co 381,382 

Proposed, does not servo constitutional purpose (Carmody) 230 

Should contain emphatic efficiency clause (Smith) 301 

Suggested proviso for proposed (Brown) 66 

Treaty self-acting in aosence of (Greene) 93 

What hearings lead to (Greene) 327 

W^hat it should provide ( Brown) 54 

What it should provide (Brown) 56 

What it should provide (Scovell) 165, 166 

W'hat necessary and what unnecessary (Greene) 94 

Legislature of New York, joint resolution on Alexander bill (Scovell) 154 

Letter of: 

American Civic Association, to A . C. Douglass (see also Appendix B) (Stetson) 369 

To Chairman Sulzer 387 

Buffalo Chamber of Commerce, sent to chairman (Greene) 328 

C. T. Williams to Scientific American 372, 373 

Chamber of Commerce and Manufacturers' Club, Buffalo, to Chairman 

Sulzer 385 

Chamber of Commerce, Buffalo, not official (Smith) 328 

Chas. M. Heald 299 

Clifford B. Harmon to Chairman Sulzer 385 

Conservation Commission to Chairman Sulzer 1 385 

Erie A Ontario Sanitarv' Canal Co. to Secretary of War 383 

Francis L. Stetson to Capt . W. J. Bardcn (Appendix C) 370,371 

To J. Horace McFarland (Appendix B) 370 

Frank C. Ferguson 298, 299 

George B . Burd 299, 300 

J. L. Hudson to Richard B. Watrous 380 

Against diversion (Watrous) 175 

James King Duffy to Chairman Sulzer 384 

John H. Williams to Chairman Sulzer 386 

John W. Williams to Chairman Sulzer 384 

M. F. Bowen to Chairman Sulzer 384 

New York State engineer and surveyor (Stetson) 359 
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Letter of— Continued. F^tw 

Public-service commisaion, second district of New York 445 

To Chairman Sulzer 387 

Queen Victoria and Niagara Falls park commiadcmerB 347 

Referendum League of £rie Coun^ 187 

Secretary of War Stimson 373 

Senator T. E. Burton to Chairman Sulzer 386 

Thomas Carmodv, attorney general of New York 388 

Toronto Power Co . , to Secretary of War 382, 383 

Levels: 

Lake Erie (Spencer) 182 

Vary from day to day (Greene) 7ft 

Levy, Representative Jefferson M., questions asked by 5,7, 

19, 22, 23, 43, 46, 131, 239, 246, 262 264 

Light, estimated number of people supplied with (Greene) 96 

Limitation, should be none (Simmons) 7 

Limitations, should be same in new law as in treaty (Brown) 64 

Linthicum, Representative J. Charles 163,169,160,161 

Locinport Hydraulic Co. : 

Amount of diversion permitted (Brown) 6S 

Pennit for diversion 314, 316 

Lockport: 

Niagara, Lockport & Ontario Power Co. distributes to (Sawyer) 21 

Price at, compared with Buffalo (Greene) 84 

Price paid by, for horsepower (Greene) 81 

Who sells power to (Barton) 276, 277 

McFarland, J. Horace, testimony of 266-264 

American Civic Association — 

No disposition to interfere with investments 263 

Resolution of 267 

Took initiative 268 

Why it did not oppose ratification of treaty 269 

Bri^, attorney general, view of 267 

British ambasaador desired to preserve scenic beauty 260 

Burton Act against diversion on the restrictions of 263 

Guiadian-Niagara Power Co. efficient 262, 263 

Canadian power — 

Amount to he imported 263 

Importation injures scenic beauty 261 

Conversation with Ambassador Bryce (Watrous) 174 

Diversion, additional aggr^ate, injures ^ 262 

Additional would further deplete cataract 258 

From upper falls 261 

Injurious to scenic beauty (Marshall) 260 

Minimum limit favored 263 

Diffusion, submerj^ed dam, discussed 263 

Efficiency of certain companies 262, 263 

International ownership 267 

Jurisdiction — 

Paramount, United States and Great Britain 267 

Treaty article 5 settled 260 

Knox, Attorney General, view of 257 

Lake Erie, loss in depth '. 260, 261 

Letter of, to A. C. Douglass (Stetson) 36^ 

lietter to, of Francis L. Stetson (Appendix B) 370 

New York — , 

Grants by 268 

No power over diversions 268 

Reservation only attempt to preserve scenic beauty 268 

Niagara Falls — '' 

Arguments relate to further diversions 268 

Average flow 262 

International ownership 267 

Scenic beauty — 

Basis of treaty nej?:otiations 267 

People's interest in preserving 261 

Sole purpose of treaty to preserve 269 

28306-12 28 
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ifcFariand, J. Horace — Continued. 

Nii^an Falls Power Co., efficieno.T el 262 

^*¥nBenmiaon of Niagara FaUa" pampklet, referred t». 263 

Senate Doctmitfit 105 quoted 260 

Statement in behalf <^ the American Civic AjHociation 256 

Supplementary to hearing 292, 293 



(rrpunifltancee preceding 257 

HiBtcry of negotiation 257, 256, 259 

lIcKim, Mr., mentioned (Brown) 4M 

KcLaoriiHn, Dr. Allen D.. testimony of 284-271 

BuleCin No. 77, Hvgienic Laboratory, quoted 264 

Chkitgo Drainage Oanal cost, efficiency, etc an 

dncago sewage, djeposid, c<mditi<HiB. /. 268, 269 

Hygienic Laboratory, samtuy sum^y of 26( 

International Waterways Cemmifei<xi. extension of jurisdiction to poUu- 

tioii 2i7,2tt 

jf i a gaia River — 

Drainage canal from, objections to 271 

Pollution of, how overcome 265, 266 

Turning back waters, effect of 266 

Pollution — 

Bearing on typhoid fever 284, 985, 266 

Jurisdiction over, discussed 287, 268 

Niagara River, protection against 285. 266 

PttbUc Health and Marine^Hoepital Service. intereaC in problem 2^ 

Public health — 

How pn>tected 285, 266 

Should be a water ^andard to protect 269 

PubHc-Health Ser\-ice. extension oi jurisdiction, discuseed < McLaughlin- ' 

Suiter ) 267 , 268 

Rand<^ph. Isham. quoted 266 

Report on pollution, referred to ^ Bowen » 116 

Sanitation. repi>rt ot H\^gienic Laboratorv on 2W 

Sewage di^p^l .' 264,281.267 

Tonditions at t'hica«o 258, 269 

Talbott, Dr. R»>berT. health offit^er. X ia^arji Falls, refened to 270 

Typhoid fe\-er. b«irin« «»t poUuf ion on 264. 265, 266 

Waiw standard, lavon* interstate 269 

Wisner. Geonre M . . reiVrrwi lo 26S 

Mackensie-Mann 

ronnet*ti«>n of, with Elecirioal Devel* 'pment To. i Greene • 86 

Connectb»n with rhem wuuld not pay GT>*en*» S.> 

In no way at>i*<x*titt\i with • Greene ' 84 

N\> interet**" in v utrario Power Co. • iTreea^ 87 

References to l>uentlerfer-Oieene» 90 

Why they reiusv »o impi>rT power Bar 'va 279 

Map ot Niagara Falb. 1>76. referred to ' Greene 78 

Map. *'The natural ?»'lu I iv>n*" Eloweii 113 

Ma>on. JoKii A. . -"e^r^Hiur^- to th«* eoveni^H-. relearram t*> Sulzer 387 

Mwtsur^MiTecti*. h« w m.i*le l>art<Hi 273, 274 

X^nxorandum ^-y Nuteinra FalU Power Co . '^n S. J. Res. 143 ■ Sietaoo-Biown'J . . 76 
Metooraihiiim itni^vruuii: re?»trioibHi:i «>q thr Jb?e h Niagara pnwer 'Greeoej. . 38$-391 

Ifen'haaij?* A^j«iX'iation »i New York, teie^craru 380 

Mebi«ase. P?ei*i*tont of tho I nne^l Stale*. A»s. il, l'*ll 388 

MivhxvraQ" 

ILk- pi!* lic-r?ervi';e o»ni:iii5s'K»a Monahan ■ 142 

N »'• : ' ! tK'-fwr%"ii:e •'» ''iiiiib?M» hi m 20 

IfBlf r. >»'- . r-T^^cfi' 'Rt-^i Hn>wn 49 

Mis'i'^^vvi K:\*?r P wer » o.. ILrii? *!k Ont^ri-^ Sar.r^ry Canal Co.. want gnmtt 

iimihir ^» That m l^weu 123. 125 

Mr*!iaiiap ♦>e'Tt?» F. . t«?:*tiiMouy .*i 136-148 

Cant'orjtR iH^wer - 

» \>r»s:TV^ no j»jri'^Iiocioa over 138 

Fa\T>rH impi>rtaii' ^ 137 

FaN tMr* removal •>£ re^tri»'ti»Hi-i • -n ir^p^rtad'^n 140 
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Mooahan, Geoige F. — Continued. Pa€»- 
Canadian power— Continued. 

If reemctions removed atill some lelt 139 

Imuftice to rasteict ite importation 138 

Why embaigo on, should be removed 140 

Contract with Hydro-Electric GommisBion 137 

Detroit- 
Feasible to transmit power to 140 

Guaranty to 138 

History of efforts to secure Canadian power for 136 

No effort by, to secure power 141 

Distribution^ to whom 140 

Electrical Distributing Co., statement in behalC of 136 

Federal Electric Light & Power Co., statement in behalf of 136 

Hydro-Electric Commission, how it operates 136, 137 

Interstate Commerce Commission, question of ^ving it power to fix price. 142 

Jurisdiction over imported power 142 

Michigan has public-service commission 142 

New York State Park, boundaries of 144 

Niagara Falls, flow — American and Canadian sides 144 

Price — 

Favors any reasonable regulation of 142 

Why American higher than Canadian 142 

Riparian rights, temptation to claim would be great 143 

Wmdsor, distribution to without profit 141 

Monopoly: 

Electric companies are a relegated (Greene) 86 

Exists at Niagara Falls (Smith) 304 

Provision to prevent (Scovell) 155 

Two companies for (Hanunood) 254 

Montreal not m competition with, in navigation (Bowen) 114 

Morrison, A. C, testimonv of 110-113 

American labor, employees 112 

Calcium carbide, as an illuminant Ill 

Canadian ix>wer, favors importation of 113 

Electrical industry, must solve nitrate question 112 

Electric-furnace industry, its development Ill 

Horsepower, contract for 112 

Price — 

Hesitates to sta te 112 

No objection to fixing 118 

Resources, not using all, reason Ill 

Union Carbide Co. — 

Gets power from Niagara Falls Power Co 112 

Laige user of power 110 

Mav be forced to go to Canada unless Ill 

Water development generally, views on 112 

Municinalities, contract form witn (Bowen) 121 

Natural gas not subject to duty (Scovell) 163 

" Natural solution," the, map (Bowen) 118 

Navigable capacity, effect on Lake Erie and Niagara River (Brown) 56-^7 

Navigable streams, power of Government over (Brown) 45 

Navigation: 

Effect of maximum diversion on (Bixby) 28 

Effect on, unappreciable (Bixby) 39 

Investigation wiows no injury to (Greene) 78 

Nationid Government's control of (Carmody) 232, 233, 234, 236, 236 

Not in competition with Montreal (Bowen) 114 

Not materisuly affected ( IVixby) 29 

The lower down water is taken the lees injury to (Bixby) 37 

Would not appreciably affect (Brown) 57 

Newspaper man, did not employ, to agitate question of scenic beauty (Greene) . . 84 
New York: 

Charters granted by (Scovell") 146 

Consent to be obtained to additional diversion (Scovdl) 157 

Contention of (Carmody) • 236 

Consent of commissioners required for diversion (Simmons) 6 
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N€fir York — Continued. 
Corporation — 

A difitributinff company (Greene) 85 

Some stockhcMders, minority, also in Canadian corponiti<m (Greene). . 85 

Derives no revenue from power (Scovell) 160 

Derives revenue tmm permitB ^Sulzer) 135 

Granto by (McFarland) 258 

Indifferent, neglectful, inefficient, incompetent (Smith) 302 

Interested as sovereign to protect na>'igation (Brown) 47 

Governor of, letter to Senators Root aM O'Gorman (Scovell) 157, 158 

Legislature created con£<ervation commission (Carmody) 230 

Joint resolution of, on Alexander bill (Scovell) 154 

No power over diversions (McFarland) 258 

Position State should take (Scovell) 152 

Powera and limitations as to rates ( Hammond) 249 

Power to fix, price belongs to (Brown) 43 

Public ser^-ice commission — 

Deckiion will not permit competition (Greene) 81 

Regulates price (Simmons) 6 

Public utilities commission — 

Powera of, discussed (Greene) 80 

Regulates contracts and prices (Sawyer) 25 

Question of official to act for (Smith) 301-302 

Reservation only attempt to preserve scenic beauty (McFarland) 258 

Review of State's histor>' on subject and what it should be (Scovell). . . 14S-146 

Ri^ts of State, defined (Carmody) 230, 231 

Doing much to preserve ecenic beauty (Carmodv) 234 

Should be permitted to derive revenue (Cannodv) - 239 

Should designate permits to be issued ^Carmody) 239 

State apparently acquiesces in national assumption of power (Qannody). . 234 

State conservation commission, telegram to Chairman Sulzer 386 

State con-'idering riparian rights (Scovell) 158 

State controls and reguUtes price and distribution (Cannody, Greene) 241 

State engineer and surveyor, letter of (Stetson) 359 

State park (Scovell) 143 

Boundaries of (Scovell) , 144 

State's Droposed bill (Carmody) 237 

Typhoia -fever tables 291 

Wants all complications removed (Carmody) 239 

Why should not New York grant permits as well as Ontario? (Sulzer) 132 

Niagara Falls: 

American side, report of International Waterways CommisBion on existing 

power situation 213 

Amount of diminution of flow (Simmons) 3-4 

Arguments relate to further diversions (McFarland) 258 

Average flow, per second porportion of diversion (Greene) ' 94 

Beginning of power development at (Simmons and Cohn) 2 

Blue print of (Eells) 167 

Canadian companies, report on, International Waterways Commission. . . 220, 222 

Depths of water at (^Spencer) 181 

Difference in American and Canadian levels explained (Bixby) 40 

Diffusion plan for, problematical (Watrous) 173 

Diversion above (Bixby) 31 

Diversion at, nothing to do with Chicago (Bixby) 30 

Diversion for two power companies at (Simmons) 3 

Diverted water does not ^o over (Bixby) 31 

Effect of diversion on (Spencer) 180 

Effect 6f drought on (Harper) 288 

Effect of power development beneficial (Harper) 28^-289 

Firmly convinced diverpion is injuring (Watrous) 177 

Flow- 
American and Canadian sides (Scovell) 144 

At low staee (Spencer) 183 

Per hour (Greene) 94 

Fluctuations of 1909 (Spencer) 186 

Foreigners know only as scenic wonder (Watrous) 177 

How affected by diversions (illustrations) (Spencer) 181, 182 
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Niaguft Falls — Continued. P»s»« 

Hydraulic A BfanufaM^turing Co. » utilises its water drop (Bixby) 35 

Interest of local people in ^immons) 1 

International ownerahip (McFarland) 257 

Interruption of flow in February, 1909, paper on (Spencer) 185 

Lees than 10 per cent of water on United States territory (Greene) 89 

Main cataract reduced one-half by maximum diversion (Spencer) 182 

Maximum diversion under treaty would have no noticeable e£fect on 

(Bixby) 29 

Nation has a heritage in (Watrous) 174 

New York's history concerning (Scovell) 143-146 

Number of visitors to, annually, estimated (Greene) 95 

Object of world-wide interest (Cooper) 60 

Photo^;raphs and maps of, referred to (Greene) 78 

Pictorial difference aue to low water and diversion (Bixby) 29 

Plan to mi^e fall of water uniform (Bixby) 40 

Plan to utilize and beautify (Eells) 167 

Power from, basis of Buffalo's business (Sawyer) 20 

Preservation of, letter of C. T. Williams to Scientific American 372-373 

Principle at stake in preserving (Watrous) 174 

Prior right of people to (WatrousJ 170 

Question of scenic beauty settled by treaty (Sawyer) 25 

Recession, rates of (Spencer) 179 

Riparian rights, exercise of, regardless of effect on (Brown) 43 

Scenic beauty — 

HaU 256 

Sawyer 23 

Simmons 4, 5, 6 

Additional diversion would not destroy (Carmody ) 240 

Army oflScer'e report ouoted from standpoint of (Watrous) 172 

As a material asset (Watrous) 171 

Basis of treaty negotiations (McFarland) 257-258 

Bowen plaji oiffusion would not affect (Smith) 304 

British ambassador desired to preserve (McFarland) 260 

Canada's position as to (Watrous) 174 

Can not be saved by restricting importation (Greene) 325 

Diversions injurious to (McFarland , Marshall) 260 

Effect of extra diversion on (Brown) 57 

Effect on ( B ix by ) 28 

Effect on, if maximum diversion allowed (Bixby) 29 

Effect on, unapprecia' le (Bixby) • 39 

Engineer's opinion diacuesed (Sharp-Greene) 325-326 

Erosion injures (Watrous) 175 

Federal Government no jurisdiction over (Brown) 45 

Government no right to legislate on (Carmody) 233, 234 

Local people anxious to preserve (Cohn^ 108 

Maximum diversion, American side, injurious to (Watrous) 175 

More than a commercial asset (Watrous) 169 

Niagara Co.'s preliminary work to preserve (Brown) 48, 49 

No appreciable effect on (Williams) 104 

No diminution and will be none (Carmodj;) 233, 234 

Not affected if Canadian importation prohibited (Brown) 59 

Photographs show no injury (Greene) 79 

Plus industrial grandeur (Brown, summary). 339-342 

Power companies observed conditions respecting (Ladue) 199 

Preservation of, the basic thought (Watrous) 170 

Relation to efficiency (Barton) 273 

Right of Federal control (Watrous) 178 

Run-off does not affect (Harper) 290 

The people's interest in preserving (McFarland) 261 

Treaty provisions satisfactory as safeguard (Brown) 60-61 

Unaffected (DriscoU) 18 

Scientific study of (Spencer) 185 

Subcycles of wet and dry years (Spencer) 180 

Waters below (Driscoll) 18 

Where will line be drawn as to amount of water to be taken (Bixby). . 34 



432 INDEX. 

Niagara Falls (city): 

Believee water can be diverted to treaty limit (WilKams) 104 

Gompetitioii of citizens (Smith) 300 

Develcpment under prevailing price (Barton) 286 

Installing filtration plant (Cohn) 294 

Manufacturing output (Barton) 286 

Power sold omy to distributing companies in (Cohn) 108 

Relative taxes paid to (Barton) 284 

Resolutions of board of trade 344 

Resolutions of Trades and Labor Council of 382 

Typhoid fever at (Talbott) 270 

Niagara Falls committee: ' 

Compensation discussed (Ladue) 199, 200 

Continuance recommended (Lactue) 199 

Members of (Ladue) 200 

Niagara Falls Electric Transmission Co.: 

Claim of (Stetson) 365 

Efficiency of (Blackstock) 329 

Future operations (Blackstock) 330 

Distributing agent (Ladue) 202 

Niagara Falls Hydraulic Power & Manufacturing Co. : 

Permit to, for diversion 315, 316 

Report of Capt. C. W. Kutz on 217 

Report of International Waterways Commission on 207 

Niagara Falls Hydraulic Power & Machinery Co. (See Hydraulic Power Co.) 

Niagara Falls Power Co. (Sawyer) 21 

Amount of diversion permitted (Brown) 58 

Amount of water usea by (CohnJ 294 

Prior to Burton Act (Brown) 51 

Buffalo contract, how obtained (Fennewick) 308 

Capacity not increased (Brown) 53 

Capitalization (Barton) 275,276 

Closing Bumnuury in behalf of (Brown) 331-344 

Comparative cost of (Stetson) 352 

Competition with hydraulic company (Cohn) 107 

("ontrols stock of distributing company (Barton) 280 

Cost of production to (Barton) 275 

Deliveries by (Stetson) 364 

Diversion by (Simmons) 8 

Dividends paid by (Barton) 287 

Does not waive riparian rights (Brown) 294 

Efficiency of — 

Smith 301 

McFarland 262 

Financial condition of (Scovell)^ 153 

Gen. Bixby would not urge preference of any other company to (Brown)., 50 

Generates a tremendous power (Hammond) 248 

Has total investment of Buffalo (Barton) 281 

History of contract with (Fennewick) 306 

Horsepower- 
Consistent with scenic beauty (Brown) 50 

Development of (Scovell) 151 

Transmitted to ^Brown) 58 

Interests of, and of nydraulic company, similar (Brown) 42 

Its functions (Barton) 282 

Its regard for scenic beauty (Brown) 51 

Lack of development (Bixbv) 38 

Low horsepower due to low liead (Scovell) 158, 159 

Management of (Wickes) 38 

Marvelous achievement of (Stetson) 353 

Memorandum against Senate joint resolution 143, unless Canada 76 

Not vandal (Stetson) 355 

No connection or agreement with hydraulic company (Brown) 53 

No competition with hydraulic company (Scovell) 161 

Paper by Wells (Stetson) 353 

Permit to — 

For diversion 316, 317 

For importation of Canadian power 318, 319 
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Fallu Power Co. — Continued. 

Political position of (Scovell) 163 

Preliminary investigations before development 48, 49 

Public-service commiation can investigate (Hammond) 241^ 

Report of Capt. C. W. Kutz on 21A 

Report of International Waterways Commission on 209 

Riparian rights, would test common law of (Scovell) lliS 

Sacrificed *'head " for scenic beauty (Brown) d§ 

Salaries of officers on file with public-service commission (Barton) 287 

Sells power to Union Carbide Co. (Momson) 112 

Should be compelled to increase efficiency (Smith) , 30ft 

Statement in behalf of (Barton) '272 

Stock given to, for Buffalo franchise (Barton) 299 

Taxes paid by (Barton) 281, 283 

The situation ox (Brown, siunmary) 332 

Wants consideration in division of extra diversion (Brown) 54 

Why it does not distribute in Buffalo (Barton) 276 

Niagara Irrigation & Water Supply Co., not its attorney (Scovell) 145 

Niagara, Lockport A Ontario Power Co. {See also New York corporatioa): 

aaim of (Stetson) 3«5 

Distributes to Lockport (Sawyer) 21 

Diversion by (Simmons) , 8 

Horsepower transmitted by (Brown) 58 

Permit to, for transmission of Canadian power 319, 320 

Relationship to Ontario Power Co. (Barton) 278,279 

Written statement of Gen. F. V. Greene on behalf o^ 90,104 

Niagaia Park, acreage (Scovell) 144 

Niagara power, memorandiun concerning restrictions on use of (Greene) 389-391 

Niagara River: 

Above Falls, effect of diversion on (Bixby ) 28 

Average flow (McFarland) 262 

Below Falls, diversion of water from (Simmons) 8 

Cause of rapid and slow flow, effect on Lake Erie (Bixby) 32 

Dam at lower end (Bixby) 30 

Diverted above Falls (Bixby) 31 

Drainage canal from, objections to (McLaughlin) 271 

Effect of navigable capacity (Brown) 66, 57 

Fall between Whirlpool Rapids and Devil's Hole (Simmons) 5 

Flow of, no appreciable effect on (Williams) 104 

Flow public property — 

Scovell 163 

Brown dissents 164 

Intent of Burton act (Simmons) 6 

Is water "at head " taken from (Bowen) 116 

Jurisdiction, national and State (Carmody) 231, 232 

Objections to obstructing water from (Bowen) 120 

Pollution, will stop (Bowen) 114 

Pollution of, how overcome (^McLaughlin) 265,266 

Portion of water of, use for industrial purposes desired (Simmons) 2 

Scenic beauty of, unimpaired (Simmons) 3 

Turning back water, effect of (McLaughlin) 266 

United States has no authority over water power of 230 

United States willingly consented to Canadian diversion (Simmons) 2 

W^aters, aH very precious (Greene) M 

Nitrate question, electrical industry roust solve (Morrison) US 

Objections to abstracting water from Lake Erie and from Niagara River (Bowen ) . 120 

'Gorman, Senator, letter of Gov. Dix to 157, 158 

Oottario, consumption comparatively limited in 184 

Ontario Power Co. (See auo Canadian corporations.) 

Capital and cost of plants (Greene) 87 

Contract with Hydroelectrical Commission (Doremus Bristol) 19 

Distributes to Buffalo (Sawyer) 21 

Horsepower transmitted by (Brown) 58 

Its position (Stetson) 363 

Mackenzie-Mann interest not involved in (Greene) 87 

Relationship to Niagara and Ix)ckport Co. (Barton) 278-279 

Report of International Waterways Commipsion on 208 
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Ontario Power Co. — Continued. 

Report on (Kutz) 222 

' Written statement of Gen. F. V. Greene on behalf of 96-104 

Opinion of Secretary of War Taft on appiicationa for permits (Ladue) 191-198 

Oewego, cars in, furnished power (Greene) 90 

PalisadeB, preservation a matter of scenic beauty (Cooper) 177 

Patent, deflecting front for waterfeOl (Eells) 168 

Peak of the load jBarton) 273 

Discussed (Cohn) 109 

Pennsylvania has no public service commission (Difenderfer) 142 

People, prior right of, to Falls (Watrous) 170 

Petition in behalf of Erie & Ontario Sanitary Canal Co. (Bowen) 124 

Permits: 

Amount of diversion under (Brown) 58 

Amount of water diverted under (Siaimons) 2 

Can be revoked (Brown) 56 

Cancellation of power not used (Scovell) 161 

Effect on, of failure to use maximum diversion 147 

Expire with life of Burton Act (Scovell) 149 

For the transmission of electric power from Canada into the United States. 317, 318 

For transmission ^m Canada (Brown) 58 

Fullest interest in maintaining (Blackstock) 329, 330 

• Horsepower — 

Allowed bv (Greene) 131, 132 

t Used all allowed under (Fleming) , 131 

New ones issued in 1911 (Greene) 150 

New York derives revenue from (Sulzer) 135 

No charge for (Ladue) 135 

No time limit, can be revoked (Greene) 132 

Not utilized '. 204 

Not utilized, discussion of reason (Gamer, Ladue) 200, 201 

Opinion of Secretary of War (Taft) on applications for (Ladue) 191-198 

Order for, to certain companies (Greene) 132 

Question of where power to issue shall be lodged 133 

Revocation of, discussed (Carmody) 287, 238 

Secretary of War should issue those designated by New York (Carmody) . . 239 

Taken temporarily without loss of rights (Brown) 296, 297 

To Lockport Hydraulic Co. for diversion of water at Lockport 314, 315 

To Niagara, Lockport & Ontario Power Co. for the transmission of electrical 

power from Canada into the United States 319, 320 

To Niagara Falls Hydraulic Power &, Manufacturing Co. for the diversion of 

water from the Niagara River for power purposes 315, 316 

To Niagara Falls Power Co. for the diversion of water from the Niagara 

River for power purposes 316, 317 

Utilization of water under (Cohn) 294 

Photographs (Greene) 78 

Horseshoe Falls show three contrasts (Bixby) 39 

Referred to (Greene) 96 

\ Show best conditions (Greene) 79 

Show no injury to scenic beauty (Greene^ 79 

Show no perceptible diminution of flow (Greene) 326 

« (Spencer) 181,183 

Pictures ejchibited (Spencer) 180 

Pittsbuig Reduction Co., first to want Niagara Falls power .* 160 

Plates exhibited (Spencer) 180,181 

political issue, question of rates, a (Fennewick) 309, 310 

Pollution: 

Against (Williams) 105 

Bearing on typhoid fever, sanitary survey (McLaughlin) 264-265, 266 

Buffalo and Tonawanda sewage (Talbott) 270 

From Buffalo, McLaughlin *8 report (Bowen) 116 

Government pledged to stop (Bowen) 117 

International waters, question of jurisdiction, discussed (Carmody) 233 

Jurisdiction over, discussed (McLaughlin, Sulzer) 267, 268 

, Niagara River — 

Protection against (McLaughlin) i 265, 266 

Will stop (Bowen) 114 

Plan for sewage disposal (Bowen) 115 
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Pollution — Continued. 

Question of giving jurisdiction to International Boundary Commiaaion 

(Bowen) 116 

Port Bay, diversion at (Cohn) 107 

Power companies: 

As to me of (Watrous, Scovell) 178 

Not hostile to (Spencer) 182 

Not interested in (Sawyer) 24 

' Pay no revenue (Simmons) 8 

Power cost. {See Price.) 

Power development, effect of, beneficial to Falls (Harper) 289 

' * Power famine" (Sawyer) 22 

Power: 

Length of time to exhaust, discussed (Fleming) 130 

Ways of getting without injury to scenic beauty (Watrous) 176 

Power. (See also Canadian power; Diversion.) 

' ' Preservation of Niagara Falls * * pamphlet, referred to (McFarland) 363 

President Taft: 

Conference with (Scovell) 156 

Letter of Secretary of War Stimson to 388,389 

Message to Confess, August 21, 1911 388 

Would permit diversions if Burton Act not extended (Scovell) 148, 149 

Price: 

Additional diversion will not materially lower (Greene) 88 

Additional importation would lower (Barton) 280 

At Buffalo (Greene) 84 

At Lockport (Greene) 84 

At Rochester (Greene) 84 

At Windsor (Greene) 82 

Buffalo and suburbs (Greene) 83 

Buffalo, compare witn other cities (Hammond) ^ . . . 252 

Buffalo for general purposes, letter of Beferendum League 187 

Buffalo, per horsepower do not know (Greene) 81 

Canadian municipalities and Detroit (Fleming) 130 

Cheap in Buffalo (Fennewick) 308,309 

Commission regulates (Simmons) 6-7 

Complaints as to discriminations (Scovell) 162 

Conservation Commission would nx (Carmody) 238 

Contract, Electrical Development Co. (Greene) 203 

Could not agree with Detroit on (^Greene) 90 

Difference between American and Canadian Explained (Greene) 86 

Difference in, at Lockport. Syracuse, Rochester, and Buffalo (Greene) 88 

Difference in, between steam and electric power (Greene) 88 

Difference in, explained (Barton) 281, 282 

Difficult to fix (Sawyer) 22 

Discrimination — 

Discussed (Brown) 60 

Rights of individual to make complaint (Greene) .*. . . 93 

Doremus bill for commission to govern, reference to (Scovell) 163 

Effect on contracts (Hammond) 248 

Favors any reasonable regulation of (Monahan) * 142 

Federal Government should control ( Doremus) 20 

For power produced on Canadian side, summary (Brown) 336-338 

For power produced on American side, summary (Brown ) 336-338 

Hesitates to state (Morrison) 112 

Ignorant of difference in (Sawyer) 24 

In Buffalo excessive (Hammond) 251 

• In Buffalo, political, not economic question (Brown) 60 

Individual complaints of (Scovell) 161 

Individual protest against, discussed (Greene) 81 

Injunction against Federal regulation would not avail (Scovell) 166, 167 

In Nif^ra Falls and elsewhere (Bowen) 123 

Investigations concerning, expensive (Brown) 60 

Paid by Lockport for horsepower (Greene) , 81 

Possibility of conflict between the United States and New York in fixing 

(Greene) 92 

Power to Congreas to regulate di^cuwed (Brown) 63 
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PfMM — Continued. ^^w. 
Power to fix — 

Belongs to New York (Brown) 43 

To whom to be given (Greene) 85 

Powers and limitations of New York over (Hammond) 240 

Privato corporations entitled to fair return (Doflpemus) 20 

Procedure regarding complaints of, (Greene) 80 

Public-service commission — 

Controls (Greene) 80 

Could investigate from Falls to Buffalo (Hammond) 249 

Discriminates between loealitiee as to (Greeae) 92 

Fixes (Greene) 81 

Fixes maximum (Barton) 283 

Of New York can fix (Browa) 60 

Ululates and lowers (Barton) 282,283 

Will compel filing of rates (Cohn) 109 

Neither Government nor State of New York may impose (Biown) 63 

New York should determine (Scovell) Ia9 

No complaint (Greene) i 86 

% No legal machmer^ to determine (Greene) 85 

No objection to fixing (Morrison) 113 

Of Canadian power discussed (Cannody) 240 

Question of — 

Summary (Brown) 3S«-338 

Not authorized to speak on (Carmody) 241 

To Cataract Power Co. (Gamer-Greene). 204 

Reeulated by law of supply and demand, unless State segulati«n 161 

Reuitive, American ana Canadian (Barton) 285 

Regulation of (Smith) 303 

Relative cost of power— electricity, steam, and gaa (Scov^) 159 

Relative, Lockport and Buffalo (Fennewick) 310 

Schedules of Buffalo (Scovell) 161, 162 

Should be regulated ^Doremus) 19 

Should be regulated (DriscoU) 18 

That of private corporations greater than Canadian Gfoveniment's (Simmons). 6 

To Bunalo for sewage and dockage plan (Bowen) 121 

To Buffalo, higher man expected (Scovell) 151 

To Canadian frontiers, cities, and villages (Greene) 82 

To distributing compslnies and consumen (Barton) 274 

To Hydroelectric Commission (Greene) 82 

To limit of Buffalo (Barton) 284 

To manufacturers (Cohn) 109 

Use of water, much greater head would cheapen (Bixby) 37 

Unwise, invalid, and ineffectual for Congress to fix (Brown) 43 

Varies according to use (Cohxi) 109 

WTiy American higher tnan Canadian (Monahan) 142 

Would be 20 per cent less (Doremus) 20 

Principle, New York's contention (Carmody) 235 

" Prior appropriation " law of ('Brown) 296 

Prior right of people to Falls ( vVatrous) 170 

Profit from sale of power (Greene) 83 

Pifofits: 

Not three, reason (Fennewick) 308 

Represent different investments (Barton). 287 

To distributing companies (Barton) 274, 275 

Proviso: 

Proposed to S. J. Res. 143 (Bro^Ti) 77 

Suggested for proposed legislation (Brown) 66r^7 

Pipoposed bill for Cfongress, draft of (Bowen) 127 

Protocol of exchange, treaty of January 11, 1909 17, 398, 399 

Public health. (See also Pollution; Sanitation; Sewage disposal; T3rphoid 
fever.) 

How protected (McLaughlin) 265,266 

Should be a .water standard to protect (McLaughlin) 269 

Public Health and Marine-Hospital Service, interest in problem (McLaughlin). 264 
Public Health Service, extension of jurisdiction, cuscussed (McLaughlin, 

Sulzer) 2fi7,268 
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Pirblic-aervice commiaBion: Page. 

Appointed not elected (SmiA) 904 

Appeal from, to the Secretary of War, objected to (Greene) 327 

ComplaintB nled with (Hammond) 260 

Compoeition high olaee (Fennewick) 309 

Could not control imported power beyond State line (Hammond) 245 

Could investigate price from Falls to Buffalo (Hammond) 249 

Diflcriminates between locaHtiee as to price (Greene) 92 

Fixea price (Greene) 81 

Fixee niaximnm price (Barton) 283 

Has never regulated rates (Smith) 304 

Juriadiction of, over Canadian power (Greene) 86 

Limitation of, lack of authority (Hammond) 243-244 

New York can fix price (Brown) 60 

New York people — 

Are satisfied with (Greene) 86 

Satisfied witii (Greene) 93 

Not doing its duty to BufbOo (Difenderfer) 93 

PoweiB and limitations (H«mmond) 246 

Regulates and has lowered price (Barton) 282-283 

Second district of New York — 

Letter <rf 446 

Letter of, to Chairman Sulzer 387 

Should be given power to fix price (Greene) 86 

Will compel filing of rates (Cohn) 109 

Would reduce profits if exorbitant (Barton) 280 

Purification. (<9m rollution; Sanitation.) 

Queen Victoria, Niagara Falls park commissioners, letter of 347 

Rftiniall: . -b k« 

£ffect in Great Lakes region (Harper) 28S 

££fect of destruction of timber on (Harper) 289 

Randolph, Isham: 

Dinusion plan of (Bowen) 331 

* * ^Economic righteousneBs '* of proposed plan (Bowen) 128 

Quoted (McLaughlin) 266 

Statement of (Bowen) 118-120 

Rates. (See Price.) 

Referendum League of Erie County, letter of 187 

Rentals: 

American side application of, for boulevards discussed (Greene) 83 , 

Canadian side per horsepower (Greene) 83 

Canadians receive; Americans do not (Spencer) 184 

Used for boulevards (Greene) 83 

Resolutions: 

Board of trade, Niagara Falls 344 

Trades and Labor Council of Niagara Falls 382 

Restriction of importation. " (See Canadian power.) 

Retaining wall: 

Effect of (Spencer) 184 

Part of Canadian park system — 

(Brown) 183 

No (Spencer) '. 184 

To block water back to power honse (Si)encer) 183 

Revenue: 

New York derives none, from power (Scovell) 160 

New York should derive (Carmody) 239 

Rochester: 

Price at (Greene) 84 

Public utilities operated by Niagara power (Sawyer) 22 

Root amendment, fate of ^Scovell) 157 

Root bill, contains Scovell suggeerion (Scovell) 157 

Root, Senator Elihu: 

Amendment offered by (Scovell) 157 

Letter of Gov. Dix to (Scovell) 157,158 

Negotiated treaty of 1909 (Brown) 52 

Riparian owners. (See Riparian rights.) 
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Riparian rights (Bowen) 113 

Attempts of National Govenunent to acquire (Garmody) 234 

Carefully conBidered bv authora of Burton Act (Watrous) 177 

Colorado and New York (Watrous, Brown) 178, 179 

Common law of, subject to change by statute and treaty (Scovell) 163 

Discussed, and cases cited (Brown). 47 

Eetablidied by New York courts, Federal court would enforce (Brown). . . 45 

Exercise of, regardless of effect on Falls ^Brown) 43 

Hydraulic company has not waived (Conn) 294 

In New York, determined by New York decirions (Brown) 45 

Law as to (Brown) 43, 44 

Law cited recognized by highest courts 44, 45 

Niagara and hydraulic companies would test conmum law of (Scovell) 162 

Niagara Falls Power Co does not waive (Brown) 294 

Recognized by Burton Act and treaty (Brown) 177 

State of New Vork considering (Scovell) 158 

Supreme Court and New York decisions concerning (Brown) 295 

Temptation to claim would be great (Monahan) 143 

Those of hydraulic and Niagara companies (Brown) 42 

When invoked (Carmody) 232 

Upon them and equities depends determination of question (Gamer) 48 

River and Harbor Committee: 

Deferred action on Alexander bill (Scovell) 153 

Recommendations concerning diversions (Cohn) 106 

Sanitation: 

And navigation, objects of canal (Bowen) ' 114 

Report of Hygienic Laboratory on (McLaughlin) 264 

Suggested amendment in interest of (Bowen) 116 

Sawyer, George P., testimony of 20-27 

American Niagara Power Co., horsepower of 21 

Auburn, public utilities operated by Niagara power 22 

Buffalo- 
Chamber of Commerce desired extension of Burton Act 21 

Committee invited to 26 

Demands increased power 20 

Wants more power and limitation removed 26 

Canada, importation of power from, under treaty limited by law 23 

Canadian Niagara Power Co 21 

Diversion, experts determine amount of 26 

Henry, FYank, rcferonce to 22 

Horsepower — 

Engineers more competent to state amount appropriated 26 

Equivalent of a cubic foot , 26 

Furnished Buffalo 21 

Lackawanna, large consumer of power 21 

Niagara Falls. liuffalo business based on power from 20 

Niagara Falls Power Co 21 

Niagara Falls — 

Scenic beauty 23 

Scenic beauty settled by treaty 25 

Should be studied at close range 25 

Niagara, Lockport & Ontario Power Co. distributes to Lockport 21 

Ontario Power Co. distributes to Buffalo 21 

Power companies not interested in 24 

Price — 

Difficult to iix 22 

Ignorant of difference in 24 

Utilities commission of New York regulates 25 

Power famine exu»ts 22 

Rochester, public utilities operated by N iagara power 22 

Storage battery 22 

Strictly a manufacturer 24 

Syracuse, street cars in, run bv Niagara power 22 

Treaty- 
Abrogation for future generation 22 

Grew out of demand for preservation of scenic beauty 26 

Unattacked for long time 23 
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''Scare camp iign'' (Brown, summarv) 348,344 

Scenic beauty (tee also Niagara Falls): 

As basis to prevent use of water power (Brown) 63 

Burton Act pasded to preserve (Brown) 61 

Did not employ newspaper man to agitate question of (Greene) 84 

Gen. Bixby's advice without regard to (Brown) 50- 

New York doing much to preserve (Carmody) 234 

Not affected (Greene) 78 

Only ground for legislation (Brown) , . 64 

Only ground for treaty (Brown). 64 

Purpose of treaty to promote (Brown) 62 

Question settled by treaty (Sawyer) 26' 

Sul terfuge (Difenderfer) 84 

Wliole T asis of sul ject is to preserve, not question of horsepower 60' 

Schedules of Buffalo prices (Scovell) 161, 162 

Schoellkopf Co. (see also Hvdraulic company): 

Diversion, additional desired by (Soovell) 161 

Scovell, J. Boardman, testimony of 143-167 

Alexander bill — 

Grave additional diversion to then producing companies, 162 

New York Senate resolution on 163 

Amendment suggested to Senator Root 167 

Americans, probability of their locating in Canada 161 

Buffalo- 
No benefit to, unless rates fixed 151 

Price at, varies 169 

Burton Act — 

Bad law; thought temporary 164 

Conferences held concerning? extension. . .' 166 

Did not test constitutionality 148 

Hearings on, reference to 146 

Its purposes and restrictions 146 

Burton, Senator T. E., attitude of 166 

Canadian park system, created 144 

Canadian power — 

Conditions of sale mav be imposed and regulated 163 

Each State into whicn imported should control 166 

Favors importation of 152 

Importation can not be restricted 164 

Remove restrictions and leave distribution to New York 162 

Terms by which Canada agreed to export 152 

Charters granted by New York 145 

Competition, none between Niagara and hydraulic companies 161 

Competition, supply unequal to demand, coal v. water power only 161 

Conservation ('ommission — 

Division of additional diversion may be left to 158 

Permits should be issued on recommendation of 166 

Corporations, classes of, to use Niagara power 160 

Diversion — 

Additional — 

Erie Canal water should not be included 155 

How to be divided, joint resolution Legislature of New York 154 

Average rate of, for six months 148- 

Can not be made without legislation 149 

From Grass Island Pool 144 

Maximum, failure to use, effect of 147 

Doremus bill, for commiasion to govern prices 163'. 

Dix, John A., governor of New York, letter of 157, 158 

Erie Canal — 

Jurisdiction over. New York claims 155' 

Not subject to treaty 155 

Gas, how Canada stopped export of 152* 

Horsepower — 

Amount created by additional diversion 159 

Development, Niagara Falls Power Co 151 

How computed 159 

No additional, to be had on American side 160 

Relative cost of, electric, steam, and gas 159* 
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Soiyvell, J. Boardman— Continued. i*««e- 

Hydraulic Company — 

Greater horsepower due to greater head IdO 

Undeveloped water of 148 

Why its amount of water increased 160 

International Boundary Commission, consent of American membera to 

additional diversion to be obtained 157 

Joint resolution. Legislature of New York 154 

Legislation, what it should provide 166, 166 

Monopoly, pro\'i8ion to prevent 155 

National gas, not subject to duty 163 

New York — 

Consent to be obtained to diversion 157 

Derives no revenue from power 160 

Position State should take 152 

Review of State history and what it should be on subject 143, 146 

State park 143 

Niagara Falls Power Co.. its financial condition 153 

No competition with hydraulic company IQl 

Low horsepower due to low head 168-159 

Political piosition of 153 

Niagara Irrigation and Water Supply Co. , not its attorney 145 

Nigara Park, acreage 144 

Niagara River flow, public property (Brown diasenta) 163, 164 

Permit — 

Cancellation of, jjower not used 161 

Effect on, of failure to use maximum diversion 147 

Expire with Burton Act 149 

Pittsburgh Reduction Co. , first to want Niagara Falls power 160 

President Taf t. conference with 156 

President would permit diversions temporarily if Burton Act not ex- 
tended 148,149 

Price — 

Complaints as to discriminations 162 

Individual complaints of 161 

Injunction against Federal regulation would not avail 166, 167 

Law of supply and demand regulates in absence of State regulation. . . 161 

New York should determine 159 

To Buffalo, higher than expected 151 

Relative cost of power, electricity, steam, and gas 159 

Schedules of Buffalo 161,162 

Represents no companies 143 

Riparian rights- 
Common law, subject to change by statute and treaty 163 

Niagara and hydraulic comjMtnies would test common law of 162 

State of New York considering 158 

River and Harbor Committee defend action on Alexander bill 153 

Root amendment, fate of 157 

Root bill, contains suggestion made 157 

Root, Senator Elihu, amendment offered by 157 

Secretary of War, general plan to be left to, details to States 166 

Simmons bill, contains Scovell suggestion 157 

Smith bill— 

Won't eay whether he favors 153 

Would omit provisions restricting importation 162 

Siunmary of le<?islation desired 165, 166 

Thomas E. Wilson Co., reference to 155, 159 

Treaty- 
Grave additional diversion to then producing companies 152 

May change common law of riparian rights 163 

Reasons for opposing 151 

United States, discussion of power over foreign importations 164, 165 

Union Carbide Co., complaint of . 160 

Secretary of War: 

Appeal to, from Public Service Commif«ion, objected to (Greene) 327 

Argument of Francis Lynde Stetson 346, 347 

Cooperating with New York should control additional diversion (Greene). 94 
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Secretary of War— Continued. 9m^ 

DiscusBion of powen to be mnted to (Gfeene) 91, 92 

Fixes ftmonBt of iv«ier used by each company (Brown) 56 

General plan to be left to, deta% to States (ScoveH) 166 

Letter of, to Toronto Power Oo 382, 383 

Letter to Brie A Ontario Sanitary Canal Co 383 

Opinion of, on appHdktioqe for permits (Ladue) 191-198 

Permits granted oy, discussion of 132 

Should issue permits designated by New York (Carmody) 239 

Secretary of War Stimson: 

Letter of, to the President 388, 389 

Letter to Speaker of the House 373 

Securities, statistics of local and mitr^ellaneous (Biowen) 123 

Senate Document No. 105: 

Delay in pnbli^ing (Watrous) 172 

N ot»B on (Egbert) 74, 76 

Quoted 56 

Quoted (Brown) 57 

Quoted (Bowen) 331 

Quoted (McFariand) 260 

Quoted (Watious) 172,173 

Referred to and quoted (Brown) 50 

Summary of (Barton) 67-74 

Senate Document No. 242, Fifty-ninth Congress 205-229 

Senate joint resolution 143: 

Memorandum against (Stetson) 76 

Proposed amendment to (Brown) 1 77 

Senate of New York, resolution of, on Alexander bill (Scovell) 153 

Sentiment, growing favonable to preservation (Watrous) 176 

Sewage disposal: 

BufEaloplan (Bowen) 121 

Comprehensive scheme for 116, 117 

Conditions at Chicago (McLaughlin) 268, 269 

Discussed (Williams) 105 

McLai^Hn 264,266,267 

Niagara frontier (Bowen) 115 

Proposition (Bowen) 115 

Sharp, Kepresentative Wm. G., questions asked by 22, 

23, 35, 37, 38, 40, 42, 86, 89, 95, 133, 139, 140, 141, 143. 144, 

147, 148, 152, 166, 158, 161, 162, 163, 164, 241, 251, 252, 266 

267, 268, 272, 277, 278, 284, 289, 290, 325, 326, 327 

Shewinneean Power Co., price of power unknown (Greene) 89 

Simmons bill 8,399 

Amendments proposed to (Bowen) 116, 117, 118 

Contains Scovell suggestion (Scovell) 157 

No objections to, amended 118 

Simmons, Representative James S., testimony of 1-8 

American side, benefits from power development 4 

Bill H. R. 7694, purposes of 7 

Burton Act, intent of .' 6 

Canada — 

Importation of power from. . .' 7 

Power generated in 5 

Use of maximum allowance 5 

Willing party to diversion 6 

Coal- 
Annual consumption 5 

Yearly saving in 4 

Conservation, Niagara power proposition most valuable 5 

Devil's hole 5 

Diversion — 

Effect of permitting a maximum 4 

For Erie Canal 3 

Law prohibits, except 16,600 feet 5 

Maximum American would not be appreciable 3 

Treaty of January 11, 1909, to Canada 2 

Would maximum allowance be injurious 2 
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Simmons, Representative James S. — Continued. Pml 

Electrical zone 5 

Horsepower 5 

Amount allowed, from Canada (Simmons) 7 

Amount each company may bring in 7 

Daily development .* 3 

Development of 4 

Limitation, should be none 7 

New York, consent of commisdoners required 5 

Niagara Falls- 
Amount of diminution of flow 3 

Beginning of power development at 2 

City of, diversion for two power companies at 3 

Interest of local people in 1 

Scenic beauty 4 

Niagara Falls Power Co . and Niagara, Lockport & Ontario Co. , diveisians by . 8 

Nia^ra River, Burton Act, intent of ft 

Below Falls, diversion of water from i 

Fall between Whirlpool Rapids and Devil's Hole 5 

Portion of water of use for industrial purposes desired 2 

Scenic beauty of, unimpaired 3 

Only issue that oi using portion of Niagara River water for industrial pur- 
poses *- 

Permits amount of water diverted under 2 

Power companies pay no revenue for diversions 8 

Price — 

Commission regulates •> 

For power. ^ 

Questions by l^ 

Saving in coal afifected in 50 years 5 

Scenic beauty 5, 6 

Treaty— 

H. R. 7694 seems to perfect " 

United States and Great Britain, diversions under 2 

United States willingly consented to Canadian diversion 2 

Whirlpool Rapids > 

Smith biU ^ 

Charge prevision discussed (Doremus) 20 

Proposed amendments to (Bowen) 118, 123 

Will not say whether he favors (Scovell) 153 

Would omit restrictions of importation (Scovell) 162 

Smith, Representative Charles B., testimony of 9 

Burd, Geo. B., letter of 299,300 

Ciuiadian power — 

Importation would not effect scenic beauty 302, 303 

When Canada would use all J" 308 

Chamber of Conmierce, Buffalo letter of, not official 328 

Diffusion, Bowen plan would not effect scenic beauty 304 

Diversion — 

Additional disposition of . .: 303 

Amount fixed by treaty 9 

Favors Federal control over .• 302 

Not injurious to scenic beauty 302, 803 

Efficiencv — 

Of Niagara Falls Power Co 301 

Propositions to regulate 301 

Federal Government favors its control over diversions. 302 

Ferguson, Frank C, letter of 21)8 

Heald, Chas. M., letter of 299 

Legifllation should contain emphatic efficicDcy clause 301 

Legislation prior to treaty .' 9 

Monopoly exists at Niagara Falls 304 

New York — 

Indifference, nep:lectfiil, inefficient, incompetent 302 

Question of official to act for 301, 302 

Niagara Falls — 

City, competition of citizens 300 

Scenic beauty diversions not injurious to 302 
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Smith, Representative Charles B. — Continued. Page. 

Niagara Falls Power Co., should be compelled to increase efficiency 301 

Price, regulation of 303 

Public service commission — 

Appointed, not elected 304 

Has never regulated rates ^ 304 

Questions asked by 40,133,306,310,328 

Tariff, would not favor 305 

War Department: 

Kecommendations reliable 300 

Supervision by; question of compensation 304, 305 

Spencer, J. Winthrop, testimony of 179-189 

Aluminum company, capital and stock bonus 182-184 

American Falls, maximum diversion would reduce one-half 182 

British anecdote 182 

Bruckner law of wet and dry cycles 180 

Buffalo Drainage Canal, reference to 182 

Canadian power — 

No reasonable prospect of reaching limit in near future 188 

To what extent reserved and exported 184 

Canadian side, effects of diversion on : 189 

Diversion — 

Effect of on Canadian side 189 

Effect of. on Falls 180 

Effect of, on levels 180 

How Falls affected by (illustrations)' 181 

Maximum, under treaty would reduce main cataract one-half 182 

Editorial, Ontario organ, export duty possible 184 

February, stoppage of flow over American Falls 183 

Horseshoe Falls, length and depth of water 180 

International watermaking machine, work of 184 

Lake Erie, levels 182 

Nia^ua Falls- 
Depths of water at 181 

ETOct of diversion on 180 

Flow at low stage 183 

How affected by diversions (illustrations) 181, 182 

Interruption of flow in February, 1909, paper on 185 

Rates of recession 179 

Scientific study of 185 

Subcycles of wet and dry years 180 

Ontario, consumption comparatively limited in 184 

Plates, exhibited 180,181 

Pictures, exhibited 180 

Power companies, not hostile to 182 

Rentals, Canadians receive, Americans do not 184 

Retaining wall — 

Effect of 184 

To block water back to power house 183 

Statement as to the use of water diverted from the Erie Canal by the Hydraulic 

Race Co 313, 314 

Statement as to the effect on Lake Erie commerce of permanent lowering of 

1 inch in the water surface of Lake Erie 312, 313 

State control (see also Canadian power; Public service commission. New York 
State): 

Limitations of (Brown) 43, 44 

State's rights over hydraulic power (Carmody) 234 

Statistics of local and miscellaneous securities (Bo wen) 123 

Statute law. (See Riparian rights.) 
Steam power. (See Price.) 

Steam plants, improving in efficiency (Greene) 91 

Stetson, Francis LjTide, argument before Secretary of War 346, 347 

Letter of — 

To Capt. W. J. Barden. 370, 371 

To J. H. McFarland (Appendix B) 370 

Memorandum by, on S. J. Kes. 143 (Brown). 76, 77 

28305—12 ^29 
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Pate. 

Stimson, H. L. , Secretary of War, letter of 373 

Storage batterj' (Sawyer) 22 

Sulzer, Representative Wm., chairman Committee on Foreign Affairs, questiona 

asked by 2,3,4,6,7,18,19,26,26,27,30,31,32,36,54. 

56, 59, 85, 87, 93. 94, 95, 105, 110, 113, 115, 116, 118. 123, 130, 132, 133, 134, 
135, 144; 149, 153, 157, 168, 170, 174, 175, 176, 177, 185, 189, 190, 199, 204, 
235, 236, 237, 239, 240, 244, 245, 250, 267, 268, 280, 288. 290, 302,304, 328 
Letter to — 

Of American Civic Association 387 

Of Chamber of Commerce and Manufacturers' Club, Buffalo 385 

Of Chamber of Commerce, Buffalo, to 384 

Of Clifford B. Harmon 385 

Of Conservation Commission 385 

Of James King Duffy 384 

Of Millard F. Bowen 384 

Of John W. Wmiams 384 

Of SenatorT. E. Burton 385 

Of Thomas Cannody, attorney general of New York 388 

Of John W. Williams 386 

Of public-service Commission, second district. New York 387 

Telegram of New York State conservation Commission, to 386 

TelejCTam to— 

Gov. John A. Dix 387 

John A. Mason 387 

New York State Conservation Commission 38») 

Summary of legislation desired (Scovell) 165, 166 

Sun spots, effects of, discussed (Sharp, Harper) 290 

Supplemental statement of Gen. Francis V. Greene 321-324 

Supplv and demand, unequal, law of, operates without State reguJation 

(Scovell) 161 

Surplus, none laid aside (Greene) 87 

Syracuse, street cars in, run by Niagara power (Sawyer) 22 

Table: 

Showing comparative costs on stated quantities for Canadian location 

(Spencer) 188 

Stat^ent showing estimated diversions of all companies and importation 
of power into the United States from Canadian companies in the vicinity 

of Nia^ra Falls, N. Y., for month of December, 1911 312 

Tables showing geographical distribution of typhoid fever 291 

Talbott, Dr. Robert: 

Article by, on typhoid fever at Niagara Falls (Difenderfer) 270 

Referred to (McLaughlin) 270 

Tawney, Hon. James A., question as to conHtruction of treaty (Bowen) 116 

Tariff, would not favor (Smith) 305 

Taxes 

Paid to Buffalo (Hammond) 254 

Paid by Niagara Falls Power Co. (Barton) 281,283 

Telegram: 

Favoring extension of Burton Act (Barton, Abbott) 288 

Merchants' Association of New York 380 

Of New York State conservation commission to Chairman Sulzer 386 

ToGov. John A. Dix (Sulzer) 387 

To New York State conservation commistdon by Sulzer 386 

Terrapin Point boundary line (Greene) 89 

Territorj^ division of, between two companies (Hammond) 255 

Thomas E. Wilson Co., reference to (Scovell) 156^ 159 

Three profits for transmission (Hammond ) 253 

Timber, effect of destruction on rainfall (Harper) 288^289 

'*Toll.'' (5e« Price.) 

Toronto Power Co., letter of, to Secretary of War 382,383 

Trades and Labor Council of Niagara Falls, resolutions of 382 

TransraiHsion. (See also Canadian pwwer.) 

Cost of, from Canadian to American side (Greene) 83 

Of Canadian power 319, 320 

Would regulate interstate (Hjimmond) 249 

Tonowanda sewage (Talbott) 270 
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Page. 

Townaend, Representative E. \V. , quefltions asked by 247, 248, 249 

Treaty: 

Abro^ition for future generation (Sawyer) 22 

American Civic Association consulted about (Watious) 177 

Article 8 prescribes uses for water (Bowen) 116 

Based on information obtained unaer Burton Act (Brown) 53 

Between United States and Great Britain 11-17, 393-398 

Circumstances preceding (McFarland) 258, 259 

ConcemiBg (Stetson) 365 

Duration of (Greene) 327 

Grave additional diversion to then producing companies (Scovell) 152 

Grew out of demand for preservation of scenic beauty (Kendall and Sawyer) . 26 

H. R. 7694 seems to perfect (Simmons) 7 

L^al rights and equities protected by (Brown) 47 

Negotiations (McFarland) 257-269 

Niagara Falls favors fulfillment of (Williams) 105 

Not mandatory (Watrous) ^177 

Omitted restrictions upon importation (Brown) 62 

Protocol of exchange 17 

Purpose of, to promote scenic grandeur (Brown) 52 

Reasons for opposing (Scovell) 151 

Riparian rights, may change common law of (Scovell) 163 

Says there may be " a diversion (Watrous) 173 

Scenic beauty only ground for (Brown) 64 

Self-acting in absence of legislation (Greene^ 93 

Simmons bill to give effect to fifth article oi. 8 

Smith bill giving effect to fifth article 8 

Unattackea for long time (Sawyer) 23 

Undertakes to exercise some national power (Carmody) 231 

United States and Great Britain, diversions under (Simmons) .2 

Was to take place of Burton Act (Brown) 53 

Why American Civic Association did not oppose its ratification (McFar- 
land) : 259 

Typhoid fever at Niagara Falls, article on (Talbott) 270 

Bearing of pollution on (McLaughlin) 264, 265, 266 

Some at Nia^ra Falls (Williams) 105 
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